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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havmg 
ger>eral  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Fe^al  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinternient  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  294 

RIN  3206-A083 

Implementation  of  the  Freedom  of 
Information  Act 

agency:  O^ice  of  Personnel 

Management. 

action:  Final  rule. 

summary:  On  June  13, 1989,  the  Office  of 
Personnel  Management  published 
proposed  rules  that  (1)  outline  which 
material  the  Office  of  Personnel 
Management  (OPMJ  generally  makes 
available  for  public  inspection  and 
copying  pursuant  to  the  Freedom  of 
Information  Act  (FOIA)  and,  (2) 
implement  Executive  Order  12600, 
concerning  the  release  of  conHdential 
commercial  information  requested  under 
the  FOIA.  After  considering  comments 
received  after  publication,  OPM  has 
revised  its  regulations  accordingly.  In 
addition,  this  revision  reflects  the 
replacement  of  the  Index  to  Information 
with  the  Handbook  of  Publications, 
Periodicals,  and  FPM  Issuances  and  an 
addendum,  revises  the  list  of  key 
officials  in  §  294.107,  and  updates  the 
citation  in  §  294.111(b). 

EFFECTIVE  DATE:  This  rule  becomes 
effective  August  20, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Ronald  Trueworthy,  703-908-8550. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  proposed  rules  with  request 
for  comment  in  the  Jime  13, 1989,  Federal 
Register  (54  FR  25120).  The  proposed 
rules  included  changes  to  §  294.106  of 
OPM’s  Freedom  of  Information  Act 
(FOIA)  regulations,  "Handbook  of 
Publications,  Periodicals,  and  FPM 
Issuances  and  Addendum."  to  reflect 
more  clearly  OI^’s  practices  and  the 
requirements  of  the  FOIA  as  to  what  is 


made  available  for  public  inspection 
and  copying  when  the  material  is  not 
published  or  offered  for  sale.  In 
addition,  the  proposed  rules  added 
§  294;112,  “Confidential  commercial 
information,”  to  comply  with  E.0. 12600. 
Section  7  of  E.0. 12600  directed  each 
executive  department  and  agency 
subject  to  FOIA.  to  establish  by 
regulation,  after  notice  and  public  ' 
comment  procedures  for  notifying 
submitters  of  records  containing 
confidential  commercial  information, 
when  those  records  were  requested 
imder  the  FOIA  and  it  was  determined 
that  the  records  may  have  to  be 
disclosed.  Three  organizations  (a  union, 
a  public  citizens  group,  and  a  reporters 
committee)  commented  on  the  proposed 
regulations. 

In  the  interest  of  clarity,  OPM 
published  subparts  A  and  D  of  part  294 
of  its  regulations  in  their  entirety,  but 
asked  for  comments  only  on  §  §  294.106 
and  294.112.  Two  organizations  (the 
union  and  the  public  citizens  group) 
provided  comments  on  other  sections  of 
the  regulations.  However,  those 
comments,  on  sections  other  than 
S  S  294.106  and  294.112,  are  outside  the 
scope  of  this  rulemaking. 

liie  following  paragraphs  discuss 
comments  received  on  OPM's 
regulations  according  to  the  section 
involved. 

Section  294.106— Handbook  of 
Publications,  Periodicals,  and  FPM 
Issuances  and  Addendum.  One 
commentor  suggested  that  the  language 
used  in  S  294.106(a)(1)  be  more  explicit 
by  deleting  the  word  “generally”  and  the 
phrase  “which  are  relied  on  and  cited  by 
the  OPM  as  precedent."  OPM  agrees 
with  this  suggestion,  in  that  it  is 
consistent  with  the  terms  of  the  FOIA, 
and  has  made  the  changes  accordingly. 

The  same  commentor  recommended 
that  the  language  in  §  294.106(a)(2) 
incorporate  the  precise  statutory 
categories  of  material  exempt  on  the 
basis  of  preventing  a  clearly 
unwarranted  invasion  of  personal 
privacy.  In  response  to  this  comment, 
we  have  revised  §  294.106(a)(2)  lo 
conform  more  precisely  with  the  terms 
of  the  FOIA,  at  5  U.S.C.  552(a)(2), 
regarding  the  removal  of  identifying 
details  from  opinions,  statements  of 
policy,  interpretations,  or  staff  manuals 
or  instructions.  This  commentor  also 
recommended  that  “or  where  release  is 
not  in  accordance  with  OPM 


regulations,  administrative  staff 
manuals  or  instructions  referenced  in 
subpcul  D  of  5  CFR  part  294"  be 
removed  as  not  supported  by  statute. 
OPM  has  reworded  the  language  in  this 
section  so  that  only  the  FOIA’s 
exemptions  will  be  the  basis  for 
withholding  information. 

Section  294.112 — Confidential 
commercial  information.  One 
commentor  objected  to  the  10-day 
response  time  specified  in  {  294.112(h) 
as  requiring  de  facto  violation  of  both 
the  Freedom  of  Information  Act  and 
E.0. 12600.  They  state  that  giving  a 
submitter  10  days  to  object  after  being 
notified  that  a  request  has  been 
received,  prevents  OPM  from  meeting 
the  mandated  time  limits  of  the  FOIA 
when  business  information  is  requested. 
OPM  has  addressed  this  concern  by 
revising  {  294.112(h)  to  afford  the 
submitter  “a  reasonable  period  of  time" 
to  object. 

The  same  commentor  objected  to  the 
requirements  of  §  294.112(k),  which 
states  that  OPM  will  not  “officially" 
receive  a  request  or  appeal  until  the 
expiration  of  the  time  allowed 
submitters  to  object  to  release  of 
confidential  commercial  information. 
After  further  consideration,  we  have 
decided  to  delete  §  294.112(k)  fi'om  the 
final  regulation. 

E.0. 12291,  Federal  Regulation  ' 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  294 

Freedom  of  information. 

U.S.  Office  of  Personnel  Management. 
Coastance  Berry  Newman, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  294  as  follows: 

PART  294— AVAILABILITY  OF 
OFFiaAL  INFORMATION 

1.  The  authority  for  part  294  is  revised 
to  read  as  follows: 
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Authority:  5  U.S.C.  552,  Freedom  of 
Information  Act,  Pub.  L  92-502,  as  amended 
by  the  Freedom  of  Information  Reform  Act  of 
1986,  Pub.  L  99-570.  and  E.0. 12600,  52  FR 
23781  (June  25. 1987}. 

2.  Section  294.106  is  revised  to  read  as 
follows: 

§  294.106  Handbook  of  Publications, 
Periodicals,  and  FPM  Issuances  and 
addendum. 

(a) (1)  Annually,  OPM  publishes  OPM- 
AG-PSD-01,  “Handbook  of  Publications, 
Periodicals,  and  FPM  Issuances,"  and 
accompanying  addendum.  This 
handbook  and  addendum  lists  material 
published  and  offered  for  sale  are 
available  for  public  inspection  or 
copying.  Unless  the  material  is 
published  and  offered  for  sale,  OPM 
makes  available  for  public  inspection 
and  copying: 

(1)  Final  opinions  made  by  OPM  in  the 
adjudication  of  cases; 

(ii)  OPM  policy  statements  and 
interpretations  adopted  by  OPM  but  not 
published  in  the  Federal  Register;  and 

(iii)  OPM  administrative  staff  manuals 
and  instructions  that  affect  a  member  of 
the  public. 

(2)  To  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy,  OPM  may  delete 
identifying  details  when  it  makes 
available  or  publishes  an  opinion, 
statement  of  policy,  interpretation,  or 
staff  manual  or  instruction. 

(b)  A  copy  of  this  handbook  and 
addendum  is  available  at  no  cost  from 
the — Publishing  Management  Branch, 
Office  of  Personnel  Management,  room 
B464. 1900  E  Street  NW.,  Washington, 
DC  20415-0001. 

(c)  OPM  indexes  material  in  this 
handbook  and  addendum  format  for  the 
convenience  of  the  public.  Indexing  does 
not  constitute  a  determination  that  all  of 
the  material  listed  is  within  the  category 
that  is  required  to  be  indexed  by  5 
U.S.C.  552(a)(2).  Most  of  OPM’s 
publications  may  be  found  in  OPM’s 
Library  in  Room  5H27  at  the  address 
listed  in  paragraph  (b)  of  this  section. 

(d)  As  provided  by  5  U.S.C.  552(a)(2), 
OPM  has  determined  that  it  is 
unnecessary  and  impractical  to  publish 
the  “Handbook  of  Publications, 
Periodicals,  and  FPM  Issuances”  and 
addendum  more  frequently  than 
annually  because  of  the  small  number  of 
revisions  that  occur. 

3.  Section  294.107  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  294.107  Places  to  obtain  records. 

*  «  *  *  • 

(b)  The  following  is  a  list  of  key 
Washington,  DC,  officials  of  OPM  and 


their  principal  areas  of  responsibility. 
Address  requests  for  records  to  the 
appropriate  official  using  the  official's 
title  and  the  following  address:  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington,  DC  20415. 


Send  to— 


Fof  subject-matter  about— 


Associate  director  for 
administration. 

Associate  director  for 
retirement  arvj 
insurance. 

Associate  director  for 
personnel  systems 
and  oversight 


Administrative  services;  in¬ 
formation  management; 
and  personnel. 

Retirement;  life  and  health 
insurance. 

Personnel  management  in 
agencies;  pay;  position 
dassrfication;  wage 
grade  jobs;  performarKe 
management;  and  em¬ 
ployee  arKf  labor  rela¬ 


tions. 


Assistant  director  for 
workforce 
information. 


Govemmentwide  personnel 
statistics;  official  persorv 
nel  and  employee  medi¬ 
cal  folders. 


Associate  director  for 
investigations. 

Associate  director  for 
career  entry. 


Chieftfmancial  officer.. 

Director  for  human  ' 
resources 
development. 

Director,  Washington 
area  service  center. 


Background  investigations 
arxf  related  records  on 
individuals. 

Nationwide  examining  and 
testing  for  employment; 
promotions;  administra¬ 
tive  law  judges;  affirma¬ 
tive  erT^)loyrT>ent  pro¬ 
grams  for  minorities, 
women,  veterans,  and 
the  handicapped. 

Financial  management 

Training,  education,  and 
development  senior  ex¬ 
ecutive  service. 

Examining,  testirrg,  aixf 
training  operations  in 
Washington,  DC. 


(c)  Direct  requests  for  records  on 
subjects  not  specifically  referred  to  in 
this  section  or  in  the  handbook  or 
addendum,  to  Plans  and  Policies 
Division  (CHP-500),  Office  of 
Information  Resources  Management, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street, 
NW„  Washington,  DC  20415. 

*  •  *  *  « 

4.  In  S  294.111  paragraph  (b)  is  revised'- 
to  read  as  follows: 

§294.111  Custody  Of  records;  subpoenas., 
***** 

(b)  See  5  CFR  part  297,  Subpart  D — 
Disclosure  of  Records,  of  this  title,  for 
the  steps  other  officials  should  take  on 
receipt  of  a  subpoena  or  other  judicial 
order  for  an  Office  record. 

5.  Section  294.112  is  added  to  read  as 
follows: 

§294.112  Confidential  commercial 
information. 

(a)  In  general,  OPM  will  not  disclose 
confidential  commercial  information  in 
response  to  a  Freedom  of  Information 
Act  request  except  in  accordance  with 
this  section. 


(b)  The  following  definitions  from 
Executive  Order  12600,  apply  to  this 
section: 

(1)  Confidential  commercial 
information  means  records  provided  to 
the  Government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4),  because  disclosure  could  , 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  Submitter  means  any  person  or 
entity  who  provides  confidential 
commercial  information,  directly  or 
indirectly,  to  OPM.  The  term  includes, 
but  is  not  limited  to,  corporations,  state 
governments,  and  foreign  governments. 

(c)  Submitters  of  information  shall 
designate  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  any  portions 
of  their  submissions  that  they  consider 
to  be  confidential  commercial 
information.  Such  designations  shall 
expire  10  years  after  the  date  of 
submission  unless  the  submitter 
requests,  and  provides  reasonable 
justification  for,  a  designation  period  of 
greater  duration. 

(d)  OPM  shall,  to  the  extent  permitted 
by  law,  provide  prompt  written  notice  to 
an  information  submitter  of  Freedom  of 
Information  requests  or  administrative 
appeals  if: 

(1)  The  submitter  has  made  a  good 
faith  designation  that  the  requested 
material  is  confidential  commercial 
information,  or 

(2)  OPM  has  reason  to  believe  that  the 
requested  material  may  be  confidential 
commercial  information. 

(e)  The  written  notice  required  in 
paragraph  (d)  of  this  section  shall  either 
describe  the  confidential  commercial 
material  requested  or  include  as  an 
attachment,  copies  or  pertinent  portions 
of  the  records. 

(f)  Whenever  OPM  provides  the 
notification  and  opportunity  to  object 
required  by  paragraphs  (d)  and  (h)  of 
this  section,  it  will  advise  the  requester 
that  notice  and  an  opportunity  to  object 
are  being  provided  to  the  submitter. 

(g)  The  notice  requirements  of 
paragraph  (d)  of  this  section  shall  not 
apply  if: 

(1)  OPM  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been  lawfully 
published  or  officially  made  available  to 
the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 

552); 

(4)  The  infonpation  was  submitted  on 
or  afier  August  20, 1992.  and  has  not 
been  designated  by  the  submitter  as 
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exempt  from  disclosure  in  accordance 
with  paragraph  (c)  of  this  section,  unless 
OPM  has  substantial  reason  to  believe 
that  disclosure  of  the  information'would 
result  in  competitive  harm;  or 
(5)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 

(c)  of  this  section  appears  obviously 
frivolous;  except  that,  in  such  a  case, 
OPM  shall,  within  a  reasonable  number 
of  days  prior  to  a  speciHed  disclosuTe 
date,  notify  the  submitter  in  writing  of 
any  Hnal  administrative  decision  to 
disclose  the  information. 

'  (h)  The  notice  described  in  paragraph 

(d)  of  this  section  shall  give  a  submitter 
a  reasonable  period  from  the  date  of  the 
notice  to  provide  OPM  with  a  detailed 
written  statement  of  any  objection  to 
disclosure.  The  statement  shall  specify 
all  grounds  for  withholding  any  of  the 
material  under  any  exemption  of  the 
Freedom  of  Information  Act.  When 
Exemption  4  of  the  POIA  is  dted  as  the 
grounds  for  withholding,  the 
specification  shall  demonstrate  the  basis 
for  any  contention  that  the  material  is  a 
trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  It  must  also  include  a 
specifrcation  of  any  claim  of  competitive 
harm,  including  the  degree  of  such  harm, 
that  would  result  from  disclosure. 
Information  provided  in  response  to  this 
paragraph  may  itself  be  subject  to 
disclosime  imder  the  FOIA.  Information 
provided  in  response  to  this  paragraph 
shall  also  be  subject  to  the  designation 
requirements  of  paragraph  (c)  of  this 
section.  Failure  to  object  in  a  timely 
manner  shall  be  considered  a  statement 
of  no  objection  by  OPM,  unless  OPM 
extends  the  time  for  objection  upon 
timely  request  from  the  submitter  and 
for  good  cause  shown.  The  provisions  of 
this  paragraph  concerning  opporhmity 
to  object  shall  not  apply  to  notices  of 
administrative  appeals,  when  the 
submitter  has  been  previously  provided 
an  opportunity  to  object  at  the  time  the 
request  was  initially  considered. 

(i)  OPM  shall  consider  carefully  a 
submitter’s  objections  and  specific 
grounds  for  nondisclosure,  when 
received  within  the  period  of  time 
described  in  paragraph  {h)  of  this 
section,  prior  to  determining  whether  to 
disclose  the  information.  Whenever 
OPM  decides  to  disclose  the  information 
over  the  objection  of  a  submitter,  OPM 
shall  forward  to  the  submitter  a  written 
notice,  which  shall  include: 

(1)  A  statement  of  the  reasons  why 
the  submitter’s  disclosure  objections 
were  not  sustained; 

(2)  A  description  of  the  information  to 
be  disclosed;  and 

(3)  A  specified  disclosure  date. 


(j)  OPM  will  notify  both  the  submitter 
and  the  requester  of  its  intent  to  disclose 
material  a  reasonable  number  of  days 
prior  to  the  specified  disclosure  date. 

(k)  Whenever  a  requester  brings  suit 
seeking  to  compel  disclosure  of 
confidential  commercial  information, 
OPM  shall  promptly  notify  the 
submitter. 

(FR  Doc.  92-17034  Filed  7-20-92;  12.-01  pm] 
BILUNQ  CODE  632S-01-M 


5  CFR  Part  531 
RIN  3206-AE24 

Pay  Under  the  General  Schedule; 

Interim  Geographic  Adjustments 

aqency:  Ofiice  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
on  the  interim  geographic  adjustments 
(IGA’s)  authorized  by  section  302  of  the 
Federal  Employees  I^y  Comparability 
Act  of  1990  (FEPCA)  and  Executive 
Order  12786  of  December  26, 1991.  The 
final  regulations  establish  rules  for 
applying  these  adjustments  to  General 
Schedule  (GS)  employees  in  the 
following  Consolidated  Metropolitan 
Statistical  Areas  (CMSA's):  New  York- 
Northern  New  Jersey-Long  Island,  NY- 
NJ-CT;  San  Francisco-OakJand-San  Jose, 
CA;  and  Los  Angeles-Anaheim- 
Riverside,  CA. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  August  20, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Belva  MacDonald,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  Section 
302  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
authorized  the  President,  at  his 
discretion,  to  establish  interim 
geographic  adjustments  (IGA’s)  of  up  to 
8  percent  of  basic  pay  in  one  or  more 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA’s),  Primary  Metropolitan 
Statistical  Areas  (PMSA’s),  or 
Metropolitan  Statistical  Areas  (MSA’s) 
that  meet  certain  criteria.  On  December 
12, 1990,  the  President  issued  Executive 
Order  12736,  establishing  IGA’s  of  8 
percent  in  three  CMSA’s  and  authorizing 
OPM  to  prescribe  regulations  governing 
the  application  of  IGA’s  to  General 
Schedule  (GS)  employees,  including  the 
extent  to  which  IGA’s  shall  be  payable 
to  employees  receiving  special  salary 
rates.  Executive  Order  12788  of 
December  26, 1991,  reiterated  these 
provisions  and  also  delegated  to  OPM 


the  authority  to  extend  IGA’s  to 
employees  in  other  categories  of 
positions. 

The  three  CMSA’s  in  which  IGA’s 
have  been  authorized  by  the  President 
are  New  York-Northern  New  Jersey- 
Long  Island,  NY-NJ-CT;  San  Francisco- 
Oaldand-San  Jose,  CA;  and  Los  Angeles- 
Anaheim-Riverside,  CA, 

Interim  regulations  implementing 
IGA’s  were  published  on  January  9, 1991 
(56  FR  771).  The  60-day  public  comment 
period  ended  on  March  11, 1991. 
Comments  were  received  from  seven 
Federal  agencies  and  one  labor 
organization.  These  comments,  as  well 
as  certain  changes  and  clariHcations  of 
the  interim  reg^llations,  are  summarized 
below. 

BfHindaries  of  Interim  Geographic 
Adjustment  Areas 

Two  agencies  recommended  that  the 
regulations  identify  covered  areas  by 
their  standard  geographic  location 
codes.  OPM  agrees  and  will  issue  and 
distribute  to  agencies  a  list  of  standard 
geographic  location  codes  for  the  IGA 
areas  as  reported  to  the  Central 
Personnel  Data  File  (CPDF). 

An  Agency  and  the  labor  organization 
suggested  that  Mercer  County.  NJ,  be 
included  in  the  New  Yoik  CMSA.  Since 
the  Office  of  Management  and  Budget 
(OMB)  defines  CMSA’s.  PMSA’s,  and 
MSA’s,  OPM  does  not  have  authority  to 
modify  these  definitions. 

'Two  agencies  commented  that  Federal 
agencies  should  be  permitted  to  request 
deviations  in  the  boundaries  of  IGA 
areas  in  cases  where  adverse  impact 
can  be  clearly  demonstrated.  FEPCA 
specifically  limits  IGA  areas  to  CMSA’s, 
PMSA’s,  and/or  MSA’s.  OPM  does  not 
have  authority  to  modify  the  boundaries 
of  these  areas  and  cannot  authorize 
such  deviations. 

An  agency  asked  that  the  boundaries 
of  IGA  areas  be  made  consistent  with 
those  established  for  special  salary  rate 
authorizations.  The  three  IGA  areas 
designated  by  the  President  are  CMSA’s 
defined  by  OMB.  and  IGA’s  apply  to  all 
GS  positions  in  each  area.  Special 
salary  rates  are  established  on  a  local, 
nationwide,  or  worldwide  basis  to 
address  the  staffing  problems  of  one  or 
more  agencies  with  respect  to  specific 
occupations  and  grades.  OPM  has 
already  informed  Federal  agencies  that, 
in  the  future,  we  will  no  longer  accept 
special  rate  requests  in  which  the 
geographic  area  to  be  covered  includes 
both  inside  and  outside  an  IGA  area. 
Separate  requests  must  be  submitted  for 
such  areas,  and  each  such  request  will 
be  considered  on  its  own  merits.  OPM 
also  plans  to  review  the  geographic 
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coverage  of  all  existing  special  rates 
authorizations  before  the 
implementation  of  the  new  locality  pay 
system  under  FEPCA  In  January  1994. 

Extension  of  Interim  Geographic 
Adjustments  to  Other  Areas 

An  agency  commented  that  San 
Diego.  Santa  Barbara.  Philadelphia. 
Baltimore,  the  Boston/Nashua  area, 
Chicago,  Dallas/Ft.  Worth,  the  State  of 
Connecticut,  and  Washington,  DC.  need 
immediate  relief. 

Section  302(b)  of  FEPCA  provided  that 
in  determining  areas  where  an  IGA  is 
needed,  the  President  shall  consider 
available  evidence  of  significant  pay 
disparities,  including  Bureau  of  Labor 
Statistics  (BLS)  information  on  pay 
relatives,  relevant  commercial  surveys, 
and  recruitment  or  retention  problems. 

In  response  to  a  congressional  request, 
OPM  reviewed  18  additional  cities  using 
these  criteria.  In  January  1992,  OPM 
issued  a  report  to  the  President  and 
Congress  recommending  no  extension  of 
IGA's  to  other  areas  at  this  time. 

Interim  Geographic  Adjustments  and 
Special  Salary  Rates 

An  agency  suggested  that  OPM 
designate  IGA’s  as  basic  pay  for  the 
computation  of  the  highest  previous  rate 
of  pay  for  employees  who  are 
reassigned  out  of  an  IGA  area  not  at 
their  request.  The  agency  argued  that 
this  measure  would  be  consistent  with 
the  treatment  of  a  special  salary  rate  as 
the  highest  previous  rate  in  exceptional 
cases  when  employees  are  reassigned  to 
nonspecial  rate  positions  and  the  action 
serves  the  interest  of  the  agency. 

The  IGA's  granted  to  GS  employees  in 
the  Los  Angeles,  San  Francisco,  and 
New  Yoric  CMSA’s  are  intended  to 
alleviate  the  widespread  disparities  in 
pay  and  related  problems  of  recruitment 
and  retention  in  these  particular  areas 
before  locality-based  comparability 
payments  become  effective  in  January 
1994.  As  a  result,  OPM  considers  it 
inappropriate  to  treat  IGA's  as  basic 
pay  for  the  computation  of  the  highest 
previous  rate  of  pay  and  thereby 
potentially  continue  the  benefit  of  the 
IGA  for  employees  who  move  to  other 
geographic  areas. 

An  agency  commented  that  local 
special  salary  rates  based  on  the 
inability  to  recruit  and  retain  because  of 
remoteness  or  working  conditions,  as 
opposed  to  a  pay  disparity,  should  not 
be  offset  by  IGA’s.  Local  special  salary 
rates  are  set  at  a  level  relative  to  the 
local  labor  market  If  problems  of 
recruitment  and  retention  of  well- 
qualified  personnel  continue  for  reasons 
other  than  disparities  in  pay,  an  agency 
may  request  higher  special  salary  rates 


and/or  make  use  of  other  FEPCA 
authorities  such  as  recruitment  bonuses 
and  retention  allowances. 

An  agency  stated  that  employees  on  a 
local  special  salary  rate  authorization 
and  entitled  to  retained  pay  under  5  CFR 
part  536  can  receive  a  greater  salary 
increase  than  others  on  the  same 
authorization.  The  agency  contended 
that  employees  continuing  on  retained 
pay  receive  one-half  of  the  special  - 
salary  rate  increase  plus  the  full  8 
percent  IGA,  but  those  employees  not 
entitled  to  retained  pay  receive  the 
greater  of  the  adjusted  special  salary 
rate  or  the  pay  for  the  corresponding 
grade  and  step  of  the  General  Schedule 
plus  the  8  percent  IGA. 

Employees  on  retained  pay  under  a 
local  special  salary  rate  authorization 
do  not  receive  a  greater  salary  increase 
than  other  employees  on  the  same 
authorization.  While  employees  on 
retained  pay  receive  one-half  of  the 
special  salary  rate  increase,  those  not 
on  retained  pay  receive  the  full  amount 
of  the  increase.  In  all  cases,  the  total 
pay  of  an  employee  receiving  a  local 
special  salary  rate  is  an  amount  equal  to 
the  greater  of  (a)  the  adjusted  annual 
rate  of  pay;  or  (b)  his  or  her  rate  of  basic 
pay  under  the  local  special  salary  rate 
authorization,  without  an  IGA. 

Miscellaneous 

An  agency  commented  that 
§  531.103(d),  which  states  that  the 
adjusted  rate  is  payable  only  when  the 
employee  is  in  a  pay  status,  was 
unnecessary.  OPM  believes  that  this 
provision  is  a  useful  reminder  that  an 
employee  may  not  be  paid  an  IGA 
during  periods  of  absence  without  leave 
or  leave  without  pay. 

An  agency  asked  whether  a  GS 
employee  who  was  reduced  in  grade 
from  an  SES  position  and  is  entitled  to 
pay  retention  under  5  CFR  part  536  is 
eligible  for  an  IGA.  I^e  answer  is  yes. 
Section  531.101  of  the  ffnal  regulations 
clarifies  that  the  “scheduled  annual  rate 
of  pay"  includes  a  retained  rate  of  pay 
under  5  CFR  359.705. 

An  agency  asked  how  to  compute 
overtime  pay  when  an  employee  in  an 
IGA  area  is  paid  above  GS-10,  step  1, 
but  is  ineligible  for  an  IGA  because  he/ 
she  receives  a  local  special  salary  rate 
under  5  U.S.C.  5305  that  is  higher  than 
the  adjusted  annual  rate  of  pay  under 
the  IGA  regulations,  and  the  local 
special  salary  rate  authorization  does 
not  include  GS-10.  As  stated  in 
§  531.103(b)(3),  the  adjusted  rate  of  pay 
is  consider^  basic  pay  for  purposes  of 
computing  the  limitation  on  overtime 
pay  under  5  U.S.C  5542(a).  This  is  true 
even  if  the  employee  does  not  actually 
receive  the  adjusted  rate  of  pay  due  to 


receipt  of  a  greater  local  special  salary 
rate. 

Finally,  OPM  is  revising  §  531.102(b), 
concerning  the  computation  of  hourly, 
daily,  weekly,  and  biweekly  adjusted 
rates  of  pay,  to  be  consistent  with  the 
final  regulations  for  "Special  Pay 
Adjustments  for  Law  ^forcement 
Officers  in  Selected  Cities"  published  on 
January  22, 1992  (57  FR  2431). 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  531 

Government  employees.  Wages, 
Adminstrative  practice  and  procedure. 
Constance  Berry  Newman, 

Director.  U.S.  Office  of  Personnel 
Management. 

Accordingly,  OPM’s  interim 
regulations  under  5  CFR  part  531 
published  January  9, 1991,  at  56  FR  771, 
are  adopted  as  final  with  the  following 
changes: 

1.  The  authority  citation  for  part  531  is 
revised  to  read  as  follows: 

Authority;  5  U.S.C.  5115,  5307,  5338,  and 
chapter  54;  E.0. 1274a  56  FR  4521,  3  CFR, 

1991  Comp.,  p.  316; 

Subpart  A  issued  under  sec.  302,  Pub.  L. 
101-509, 104  Stat.  1462,  and  E.0. 12786.  56  FR 
67453,  3  CFR.  1991  Comp.,  p.  37a 
Subpart  B  also  issued  under  5  U.S.C. 

5303(g).  5333,  5334(a).  5402,  and  7701(b)(2); 

Subpart  C  also  issued  under  sec.  404,  Pub. 

L  101-509, 104  Stat.  146a 
Subpart  D  also  issued  under  5  U.S.C  5335(g) 
and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C.  5336. 

2.  In  §  531.101,  paragraph  (c)  under  the 
definition  of  Schooled  annual  rate  of 
pay  is  revised  to  read  as  follows: 

§  531.101 .  Definitions. 

*  •  «  «  '  « 

Scheduled  annual  rate  of  pay, 
means — 

*  «  •  *  * 

(c)  The  retained  rate  of  pay  under  part 
536  of  this  chapter  or  5  CFR  359.705, 
where  applicable,  exclusive  of 
additional  pay  of  any  kind. 

*  *  •  .  #  * 

3.  In  S  531.102,  paragraph  (b)  is 
revised  to  read  as  follows: 
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§  531.102  Compulation  of  hourly,  dally, 
weekly,  and  biweekly  adjusted  rates  of  pay. 
*  *  *  •  • 

(b)  To  derive  a  daily  rate,  multiply  the 
hourly  rate  by  the  number  of  daily  hours 
of  service  required  by  the  employee’s 
basis  daily  tour  of  duty: 

•  «  «  •  « 

(FR  Doc.  92-17035  Filed  7-20-92;  12:01  pm) 
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5  CFR  Parts  831  and  841 
RIN  3206-AD65 

Civil  Service  Retirement  System  and 
Federal  Employees  Retirement 
System;  General  Administration 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  its 
interim  rules  relating  to  military  service 
deposits  under  the  Civil  Service 
Retirement  System  (CSRS)  and  general 
administration  of  the  Federal  Employees 
Retirement  System  (FERS).  The  CSRS 
rules  provide  relief  in  cases  where 
unusual  circumstances  prevent  an 
individual  from  making  the  deposit  for 
post-1956  military  service  before  his  or 
her  separation  for  retirement;  the  FERS 
rules  have  general  application  to  all 
types  of  FERS  basic  benefits.  The  topics 
covered  include  the  regulatory  structure 
for  FERS,  disclosure  of  information  from 
retirement  records,  general  application 
requirements,  claims  processing 
procedures,  computation  of  interest, 
waiver  of  beneHts,  and  State  income  tax 
withholding.  These  regulations  are 
necessary  to  allow  late  military  service 
deposits  under  CSRS  where 
circumstances  warrant,  and  to  complete 
our  FERS  general  administration 
regulations. 

EFFECTIVE  DATE:  August  20, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  L.  Siegelman,  (FTS)  266-0299,  or 
(202)  606-0299. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  FERS  Interim 
Regulations 

The  Federal  Employees  Retirement 
System  (FERS)  Act  of  1986,  Public  Law 
09-335,  created  a  new  retirement  system 
for  Federal  employees.  Part  841  of  title  5, 
Code  of  Federal  Regulations,  contains 
the  rules  that  have  general  application 
to  all  types  of  FERS  basic  benefits. 

On  January  16, 1987,  we  published  (at 
52  FR  2058]  interim  regulations 
governing  waiver  of  annuity  benefits 
under  the  FERS  Act  of  1986.  These 


interim  regulations  were  subpart  H  of 
part  841. 

On  February  23, 1987,  we  published 
(at  52  FR  5432)  interim  regulations  to 
provide  for  withholding  of  State  income 
taxes  from  beneHts  payable  under  the 
FERS  Act.  These  interim  regulations 
provided  the  procedures  that  OPM  will 
follow  in  entering  into  agreements  with 
States  to  withhold  State  income  taxes 
and  in  withholding  those  taxes  from 
FERS  benefits.  These  interim 
regulations,  contained  in  subpart  J  of 
part  841,  were  identical  to  the 
corresponding  provisions  (subpart  S  of 
part  831)  under  the  Civil  Service 
Retirement  System  (CSRS). 

On  April  15, 1987,  we  published  (at  52 
FR  12132)  interim  regulations  to 
implement  provisions  of  the  FERS  Act  of 
1986  that  provide  that  interest  be 
included  in  amounts  paid  as  FERS  basic 
benefits  or  in  amounts  collected  by 
FERS.  These  interim  regulations, 
contained  in  subpart  F  of  part  841, 
described  the  methodology  for 
computing  interest  when  interest  must 
be  paid  or  collected  in  connection  with 
FERS  basic  benefits. 

On  May  21, 1987,  we  published  (at  52 
FR  19242)  interim  regulations  covering 
the  general  "housekeeping” 
requirements  of  FERS,  general 
application  requirements,  and  claims 
processing  procedures.  The  interim 
regulations  were  divided  into  three 
subparts.  Subpart  A  contained  the 
"housekeeping”  rules  including  the 
regulatory  structure  for  FERS, 
definitions  that  apply  throughout  the 
FERS  regulations  (parts  841  through 
846),  evidentiary  requirements  for 
documenting  service  histories,  rules  for 
disclosure  of  information  from  FERS 
records,  rules  for  computing  when  time 
limits  specified  in  parts  841  through  846 
expire,  and  the  order  of  priority  for 
various  obligations  that  can  be  satisfied 
from  an  annuity.  On  April  17, 1990,  we 
published  (at  55  FR  14229)  final  rules 
that  among  other  things  amended  the 
description  of  the  regulatory  structure 
for  FERS  contained  in  subpart  A. 

Subpart  B  contained  the  general 
application  requirements  applicable  to 
all  FERS  basic  benefits.  On  January  11, 
1990,  we  published  (at  55  FR  994)  interim 
rules  adding  §  841.204  to  subpart  B.  That 
section  protects  the  rights  of  certain 
survivors  of  former  employees  who  die 
after  separation  from  Federal  service 
with  title  to  an  immediate  reduced 
annuity  but  who  did  not  file  an 
application  for  that  annuity.  On  October 
11, 1990,  we  adopted  (at  55  FR  41179) 

§  841.204  with  amendments.  Subpart  C 
contained  claims  processing  procedures 
including  information  on  where  to  file 


applications,  and  reconsideration  and 
appeal  rights. 

Part  841  also  contains  four  other 
subparts  that  are  not  now  being  adopted 
as  final  rules.  Subpart  D  contains 
regulations  to  implement  the 
Government  cost  provisions  of  the  FERS 
Act  of  1988.  These  rules  provide  the 
methodology  for  computing  Government 
agencies’  shares  of  the  cost  of  funding 
basic  FERS  benefits,  the  notice  that  will 
be  provided  for  changes  in  rates,  the 
appeal  rights  available  to  agencies,  and 
the  initial  rates  applicable  to  all 
agencies.  Subpart  E  contains  regulations 
to  implement  the  employee  deduction 
and  Government  contribution  provisions 
of  the  FERS  Act  of  1986.  On  July  6, 1987, 
we  adopted  (at  52  FR  25196)  subparts  O 
and  E  as  Hnal  rules. 

Subpart  G  of  part  841  contains 
regulations  concerning  cost  of  living 
adjustments  to  FERS  basic  benefits.  On 
April  17, 1990,  we  adopted  (at  55  FR 
14229]  subpart  G  as  final  rules. 

On  December  31, 1986,  we  published 
(at  51  FR  47190)  subpart  I  as  interim 
regulations.  This  subpart  establishes 
procedures  for  handling  court-ordered 
payments  for  benefits  under  FERS. 
Subpart  1  was  intended  to  implement 
provisions  of  the  FERS  Act  of  1986  that 
require  OPM  to  honor  court  orders 
entitling  former  spouses  or  legally 
separated  spouses  to  benefits.  On 
December  30, 1986,  we  had  published  (51 
FR  47021)  proposed  regulations  that 
would  change  our  procedures  for 
handling  State  court  orders  affecting 
retirement  benefits  under  the  CSRS.  The 
interim  FERS  regulations  on  court  orders 
ejecting  retirement  beneRts  conformed 
with  the  proposed  CSRS  regulations. 
However,  on  September  9, 1991,  we 
withdrew  (at  56  FR  45883)  the  proposed 
CSRS  regulation,  and  on  January  Z,  1992, 
we  published  (at  57  FR  120)  proposed 
regulations  for  handling  court-ordered 
benefits  under  both  C^S  and  FERS. 

The  proposed  rules  would  create  a  new 
part  838  of  title  5  of  the  Code  of  Federal 
Regulations,  and  would  eliminate 
subpart  I  of  part  841.  Accordingly,  we 
are  not  adopting  subpart  I  as  final  rules 
at  this  time. 

2.  Comments  on  the  FERS  Interim 
Regulations 

We  received  a  total  of  six  comments 
on  the  four  sets  of  interim  regulations 
covered  by  this  final  rule. 

One  commenter  objected  to  the 
stringent  requirements  under 
§  841.106(b)  that  must  be  met  before 
OPM  can  accept  secondary  evidence  in 
place  of  primary  evidence  in  the  form  of 
official  records,  and  suggested  that  the 
language  in  §  831.103(b),  the 
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corresponding  C5RS  regulations,  be 
substituted.  Section  841.1Q6(b)  was 
written  to  clarify  the  requirements  for 
the  use  of  secondary  evidence.  Section 
831.103(b)  was  intended  to  allow  the  use 
of  secondary  evidence  only  if  the 
cacords  repository  has  certified  that  the 
official  records  have  been  lost, 
destroyed,  or  are  incomplete.  We  intend 
to  amend  the  CSRS  regulations  to  make 
a  similar  clarification. 

In  addition,  we  are  amending 
§  841.106(b)  to  eliminate  the  description 
of  a  procedure  that  no  longer  applies.  As 
amended,  §  641.106(b)  provides  that  the 
certification  by  the  official  records 
repository  for  the  records  in  question 
that'the  records  have  been  lost, 
destroyed  or  are'incomplete  is  a 
prerequisite  to  the  acceptance  of  any 
evidence  other  than  the  official  records. 

The  commenter  also  questioned  the 
portion  of  5  841.108  that  provides  for 
disclosure  of  information  from 
retirement  records  only  to  the  individual 
who  is  the  subject  of  the  record.  The 
commenter  was  concerned  that 
executors,  administrators,  or  survivors 
of  a  deceased  .employee  would  be 
denied  access  to. these  records.  The 
conunenter  has  misinterpreted  the 
regulation.  Section  841.108(a)(2)  states 
that  we  will,  except  for  certain  medical 
records,  disclose  the  contents  of  the 
retirement  records  to  the  individual  to 
whom  the  records  apply.  It  does  not 
prohibit  disclosure  to  others.  Section 
841.108(a)(3)  states  that  we  will  disclose 
information  from  the  records  in 
accordance  with  the  Privacy  Act  of  1974 
(5  U.S.C.  552a).  Sub6ection,(a)(2)  of  the 
OMB  Privacy  .  Act  .Guidelines  (Circukr 
No.  A-108,  published  at  40  FR  28948) 
provides  that  the  privacy  protections 
apply  only  while  the  subject  of  the 
record  is  living.  Section  841.106  does  not 
restrict  access  to  records  after  the  death 
of  the  subject  of  the  records. 

One  commenter  objected  to  two 
aspects  of  §  841.306.  The  commenter 
questioned  the  portion  of  that  section 
and  §  841.305  that  permits  OPM  to 
decide  whether  a  decision  should  be 
subject  to  reconsideration  or  an 
immediate  appeal  to  the  Merit  Systems 
Protection  Board  (MSPB).  We  believe 
that  we  should  retain  flexibility  to 
permit  an  immediate  appeal  to  MSPB  in 
cases  in  which  the  additional  step  of  an 
OPM  reconsideration  would  be 
inappropriate.  Sections  841.305(a)  and 
841.306(a)  provide  such  flexibility  to 
speed  up  the  appeal  process  by  issuing  a 
final  OI^  decision  at  the  initial  stage  in 
cases  where  this  is  warranted.  MSPB 
offers  a  de  novo  review.of  the  decision 
with  the  right  to  a  hearing,  thus  ensuring 


that  die  claimant's-position  may  be  fiilly 
reviewed  at  the  appeal  level. 

The' commenter  also  objected  to  the 
connnencing.date  ofthe  30-day  period  in 
which  a  reconsideration.request  must  be 
filed  under  $  831.386(d).  The  commenter 
suggested  that  the  period  commence 
when  the  claimant  receives  the  decision 
rather  than  when  wedssue-it.  The 
commenter's  suggestion  would  create 
unnecessary  difficulties  in  documenting 
the  commencing,  date  of  the  30-day 
period.  We  can  readily  identify  the  date 
of  issuance,  but  establishing  the  date  of 
receipt  would  require  certified  mail, 
which  is  both  expensive  and  an 
administrative-burden.  The  regulation 
provides  for  waiver  of  the  .lime ‘limit 
when  circumstances  fieyond  the 
'claimant's-control,  such  as  delays  in 
receiving  decisions,  prevent  a  timely 
request  for  reconsidmation. 

The^remaining  comments  suggested 
editorial  changes. 

3.  Other  FERS  Changes 

We  have  removed  §  841.110  that 
established  the  order  of  priority  for 
withholding  from  an  annuity  when  the 
annuity  is  not  large  enough  to  cover  dll 
withholdings.  We  are^teconsideringlhe 
order  of  priority  and  will  issue  a  new 
order  of  priority  in  connection  with  a 
corresponding  CSRS  provision  later. 

The  amendment  to  subpart  F  corrects 
two  incorrect  references  on  interest  on 
service  credit  deposits. 

4.  Military  Deposits 

OPM  published  (at  49  FR  20631) 
interim-regulations  on  May  16, 1984, 
providing  relief  to  retirees  who,  because 
of  administrative  error.or  delay,  were 
unable  to  make  a  deposit  for  po8t-1956 
military  service  priorlo  their  separation. 
Such  employees  may  make  a  deposit  to 
their  former  employing  agency  after 
separation,' so  long  as  it  is  completed 
within  the  time  limit  set  by  OPM  when 
OPM  determines  that  an  administrative 
error  has  been  made.  We  did  not  receive 
any  comments. 

Executive  Order  12291,  Federal 
Regulation 

1  have  determined'that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  l^ecutive  Order  12291,  Federal 
Regulation. 

Regulatory -Flexibility  Act 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial. number  of  small  entities 
because  it  only  affects  retirement 
payments  to  retired'Government 
employees,  spouses,  and  former 
spouses. 


List  of  Subjects 

5  CFR  Part  831 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Firefighters,  Government  employees. 
Handicapped,  Income  taxes. 
Intergovernmental  relations.  Law 
enforcement  officers.  Pensions, 
Retirement,  Survivors. 

5  CFR  Part  841 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Firefighters,  Government  employees. 
Income  taxes.  Law  enforcemerlt  officers. 
Pensions,  'Retirement. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Neivman, 

Director. 

Accordingly,  OPM  is  adopting  its 
interim  rules  under  5  CFR  part  831 
published  on  May  16, 1984,  at  49  FR 
20631  and  under.patt  841  published  on 
January  16, 1987,  at  52  FR  2058;  on 
Februaiy  23, 1987, .at  52  FR  5432:  on 
April  15, 1987,  at  52TR 12132;  and  on 
May  21, 1987,  at  52  FR  19242;  as 
amended  on  January  11, 1990,  at  55  FR 
994;  April  17, 1990,  at  55  FR  14229;  and 
October  10, 1990,  at  55  FR  41179;  as  final 
rules  with  the  following  changes: 

PART  841^EDERAL  EMPLOYEES 
RETIREMENT  SYSTEM^ENERAL 
ADMINISTRATION 

1.  An  authority  citation  for  part  841 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  8461;  §  B4110B  also 
issued  under  5  U.&.C.  552a;  subpart  D  also 
issued  under  6  U.S.C.  8423;  §  841.504  also 
issued  under  5.U.&.C.  8422;  §  841.507  also 
issued  under  section  505  of  Public  Law  00- 
335;  subpart )  also  issued  under  5  U.S.C.  8460. 

Subpart  A — General  Provisions 

2.  In  section  841.106,  paragraph  (b)(2) 
is  revised  to  read  as  follows; 

§  841.106  Basic  records. 

•  *  «  *  * 

(b)  -  "  " 

(2)  When  the  official  records 
repository  for  the  records  in  question 
certifies  that  the  records  in  question  are 
loSL  destroyed,  or  incomplete,  OPM  will 
accept  such  inferior  or  secondary 
evidence  that  it  considers  appropriate 
under  the  circumstances,  and  such 
inferior  or  secondaiy  evidence  is  then 
admissible. 

«  *  •  *  * 

3.  Section  84i;n0  is-Temoved. 
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Subpart  F— Computation  of  Interest 

§  841.604  [Amended] 

4.  Section  841.604  is  amended  by 
removing  "§  842.304”  and  "§  842.306” 
and  inserting,  in  their  place,  ”§  842.305” 
and  "§  842.307”  respectively. 

[FR  Doc.  92-17036  Filed  7-20-92;  12:01  pm) 
BILUNa  CODE  632S-Ot-M 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1435 
RIN  0560>AC58 

Sugar  and  Crystalline  Fructose 
Information  Reporting  and 
Recordkeeping  Requirements 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Final  rule. 

summary:  This  rule  adopts  as  final,  with 
changes,  an  interim  rule  published  at  56 
FR  47351-47375  on  September  19, 1991. 
This  final  rule  sets  forth  requirements 
for  the  monthly  reporting  by  sugarcane 
and  sugar  beet  processors  and  by  cane 
sugar  refmers  of  information  on  sugar 
imports  and  other  receipts,  processing 
inputs,  production,  distribution,  stocks, 
and  plant  capacities.  In  addition, 
manufacturers  of  crystalline  fructose  are 
required  to  submit  monthly  reports  of 
their  distribution  of  crystalline  fhictose. 
EFFECTIVE  DATE:  July  21. 1992. 

FOR  FURTHER  INFORMATION  CONTACT; 
Robert  Barry,  Director.  Sweeteners 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
room  3741,  South  Agriculture  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC;  telephone:  (202)  720- 
3391. 

SUPPLEMENTARY  INFORMATION: 

Suimnary  of  the  Provisions  of  This  Final 
Rule 

With  the  amendments  made 
necessary  by  the  comments  referred  to 
below  and  minor,  nonsubstantive 
language  and  format  changes  for 
purposes  of  clarity,  the  interim  rule 
published  in  the  Federal  Register  at  56 
FR  47351  on  September  19, 1991,  as 
modiHed  by  the  Bnal  rule  published  at 
56  FR  59196  on  November  22, 1991,  is 
adopted  as  a  final  rule.  This  flnal  rule 
sets  forth  requirements  for  the  monthly 
reporting,  by  sugarcane  and  sugar  beet 
processors  and  by  cane  sugar  refiners, 
to  the  Commodity  Credit  Corporation,  of 
information  on  sugar  imports  and  other 
receipts,  processing  inputs,  production. 


distribution,  stocks,  and  plant 
capacities.  In  addition,  manufacturers  of 
crystalline  fructose  will  be  required  to 
submit  monthly  reports  of  their 
distributions  of  crystalline  fructose. 

Initial  reports  will  be  due  on  15  days 
after  publication  of  this  rule  in  the 
Federal  Register.  Failure  to  furnish  the 
information  may  result  in  a  civil  penalty 
being  imposed  upon  the  processor, 
refiner,  or  manufacturer. 

The  information  collected  pursuant  to 
this  subpart  will  be  used  primarily  in 
administering  the  domestic  price  support 
program  for  sugarcane  and  sugar  beets, 
making  the  necessary  estimates  and 
determinations  required  by  the  standby 
marketing  allotment  program  for  sugar 
and  crystalline  fructose,  monitoring  to 
detect  whether  imported  articles  are 
causing  material  interference  with  these 
programs,  and  establishing  the  total 
quota  amount  for  entries  of  imported 
sugar  under  the  lower-tier  duties  of  the 
tariff-rate  quota  for  imported  sugars, 
syrups,  and  molasses.  Abstracts  of  the 
data  collected  will  be  published  by 
USDA  on  a  monthly  and  cumulative 
basis. 

This  Hnal  rule  provides  that 
information  needs  will  be  achieved  by 
applicable  persons  completing  new  CCC 
forms  (CCC-831  through  CCC^33,  and 
CCC-^5).  Copies  of  these  forms  are 
published  immediately  following  this 
Hnal  rule. 

Rulemaking  Analyses 

This  final  rule  has  been  reviewed 
imder  United  States  Department  of 
Agricultiire  (USDA)  procedures 
implementing  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  classiBed  as  “not  major.” 

U  has  been  determined  that  the 
provisions  of  this  interim  rule  will  not 
result  in:  (1)  An  annual  effect  to  the 
economy  of  $100  million  or  more;  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
signiHcant  adverse  ejects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  in  domestic  or  export  markets. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  an 
Environmental  Assessment  and  an 
Environmental  Impact  Statement  are  not 
necessary  for  this  final  rule. 

[The  Office  of  Management  and 
Budget  (OMB)  has  assigned  approval 
number  0560-0138  for  the  information 
collections  submitted  for  review  during 


the  interim  stage  of  this  rule.)  The 
revised  paperwork  and  recoi^keeping 
requirements  imposed  by  this  final  rule 
have  been  resubmitted  to  OMB  for 
expedited  review  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35). 

The  public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  vary  widely  among  respondents 
depending  on  the  number  of  factories 
reported  under  each  respionding 
company.  Most  companies  have  only 
one  factory  but  some  have  as  many  as 
eight.  The  mean  and  median  reporting 
burdens  estimated  for  each  reporting 
form,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
are  as  follows: 


Estimated  burden 

Mean 

Median 

CCC-831  Sugar  Beet  Proces¬ 
sors . 

90 

75 

(XX>^2  Sugarcane  Proces¬ 
sors . . . 

35 

30 

CCC-633  Sugar  Distributions . 

145 

60 

CCC-835  Car>e  Sugar  Refirv 
ers . - 

90 

60 

Form  CCC-834,  Crystalline  Fructose 
Distributions,  has  been  eliminated.  Only 
total  distribution  is  required  to  be 
reported  by  each  of  two  manufacturers 
of  crystalline  fiuctose,  at  an 
insignificant  burden. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  room  404-W, 
Washington.  DC  20250;  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (OMB)  #0560-0138), 
Washington,  C)C  20503. 

The  program  covered  by  this  final  rule 
is  not  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  ^15  (June  24. 1983). 

Statutory  Background 

Various  federal  statutes  impose 
responsibilities  on  the  Secretary  of 
Agriculture  with  respect  to  supporting 
and  protecting  the  domestic  sugar 
industry.  These  responsibilities  of  the 
Secretary,  discussed  in  detail  in  the 
preamble  to  the  interim  rule,  make 
necessary  the  collection  of 
comprehensive  information  with  respect 
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to  the  supply  and  demand  for  sugar.  In 
summary,  the  Secretary  of  Agriculture  is 
required  by  law  to  achieve,  without 
significant  eiqjenditure  of  federal  funds, 
a  range  of  objectives  with  respect  to 
maintaining  market  prices  for  raw  and 
reHned  sugar,  controlling  domestic  and 
imported  supplies,  and  meeting  the 
international  obligations  of  the  United 
States.  Under  these  circumstances,  it  is 
necessary  for  the  Secretary  to  collect 
comprehensive  information  on  the 
activities  of  the  principal  domestic 
participants  in  the  U.S.  sugar  market 

Comments  on  the  Interim  Rule 

Interested  persons  were  provided  30 
days  to  submit  written  comments 
concerning  the  interim  rule.  Written 
comments  on  the  interim  rule  .were 
received  from  six  oiganizations: 

1.  American  Sugar  Cane  League,  a 
trade  association  representing  all 
Louisiana  processors  of  sugarcane  and 
farmers  representing  95  percent  of  State 
sugarcane  output. 

2.  Sugar  Cane  Growers  Cooperative  of 
Florida,  representing  some  57  growers. 

3.  Hawaiian  Sugar  Planters’ 
Association,  representing  13  sugar 
plantation  operations  in  Hawaii  and  the 
C&H  Sugar  Company  which  provides 
terminal  storage,  ocean  transportation, 
refining,  and  marketing  services. 

4.  U.S.  Beet  Sugar  Association, 
representing  11  companies  operating  36 
factories  accounting  for  100  percent  of 
U  S.  beet  sugar  production. 

5.  U.S.  Cane  Refiners’  Association. 

6.  A.E.  Staley  Manufacturing 
Company,  a  manufacturer  of  crystalline 
fructose  and  com  sweeteners. 

In  addition,  meetings  were  held  with 
company  representatives  of  A.E.  Staley 
on  October  24, 1991;  U.S.  Cane  Refiners’ 
Association  on  October  26, 1991;  and  the 
U.S.  Beet  Sugar  Association  on  October 
29, 1991.  Numerous  telephone  calls  were 
made  to  industry  representatives  and 
sugar  industry  experts  to  clarify  or 
verify  information  relating  to  the 
definitions  and  categories  of  data  in  the 
reporting  forms.  ’The  major  comments 
received  and  responses  to  them  are  as 
follows: 

Comment  (a) 

A  trade  association  repeated  the 
industry  suggestions,  which  had  been 
made  at  the  April  19, 1991,  prior 
consultations,  that  USDA  provide  a 
single  collection  point  for  data  on  sugar. 

Response 

While  some  consolidation  of  data 
collection  into  ASCS  has  been 
accomplished,  other  data  activities  are 
impractical  to  transfer  to  ASCS.  Other 
agencies  in  USDA  are  better  advantaged 


to  collect  and  disseminate  information 
which  relates  to:their  program  area. 
Among  those  data  are  crop  production 
reports,  which  rely  on  surveys  by  the 
National  Agricultural  Statistics  Service 
(NASS);  trade  data,  relating  to  the 
Foreign  Agricultural  Service’s  (FAS) 
administration  of  sugar  import 
programs;  and  cost  of  production  data, 
based  on  periodic  surveys  by  Economic 
Research  Service  (ERS).  Data  to  be 
consolidated  include  NASS’s  Sugar 
Market  Statistics, 'ERS' a  collection  of 
beet  sugar  industry  data  for  establishing 
regional  loan  rates  and  support  levels 
(ASCS  had  already  been  receiving  the 
data  for  cane  sugar),  and  ERS’s 
calculation  of  regionaMoan  rates  and 
support’levels. 

Comment  (b) 

Three  respondents  strongly  objected 
to  providing  data  on  sugar  supply, 
di^bution,  and 'processing  capacity  for 
individual  plants  within  a  company. 
Reasons  cited  were  one  or  more  of  the 
following;  providing  plant  data  would  be 
difficult,  time-consuming,  and  unduly 
burdensome  and  the  data  would  be 
proprietary. 

Response 

Data  by  plant  would  be  helpful  in 
analyzing  the  industry  but  are  not 
absolutely  required  to  carry  out  program 
management.  Should  there  be 
compliance  issues Jrequiring  such  data. 
USDA  could  check  into  company 
records.  One  exception,  however, 'is  the 
need  to  collect  production  data  by  plant 
once  a  year  in  order  to  calculate 
regional  loan  rates. 

Furthermore,  in  the  case  of  physical 
processing  capacity,  there  is  no  good 
reason  why  the  data  should  not  be 
provided.  Such  information  by 
individual  facility  has  been  available 
from  various  sources,  and  it  is  merely  a 
matter  of  requiring  that  such  information 
be  reported  regularly  so  as  to  update 
and  systematize  the  data.  In  order  to 
reduce  the  reporting  burden,  the  data 
will  be  requested  only  once  a  year. 

Comment  (c) 

Two  respondents  asked  that  the 
reporting  by  cane  refiners  of  receipts  of 
raw  sugar  be  on  a  State-by-State  basis 
rather  than  by  specific  company.  ’They 
claimed  that  reporting  receipts  by 
company  would  be  burdensome  and 
needlessly  disclose  proprietary 
information. 

Response 

Individual  company  data  provide  a 
cross-dieck  on  reports  provided  by 
individualcane  processing  companies 
and^oan  help’USDA  ensure  'consistency 


of  data.  Gane  refiners  currently  report 
receipts  of  raw  sugar,  by  specific  milling 
company,  for  the  States  of  Louisiana 
and  Texas  (Texas  has  just  one  mill). 
However,  receipts  from  Hawaii,  Florida, 
and  Puerto  Rico  are  reported  by  State 
rather  than  by  company,  because  the 
raw  sugar  from  mills  in  those  States  is 
first  transferred  to  a  terminal  before 
shipment  to  cane  refiners.  At  the 
terminal,  the  raws  are  commingled  and 
lose  individual  company  identity  by  the 
time  they  are  shipped  to  cane  refiners. 
Accordingly,  cane  refiners  will  be. asked 
to  continue  the  established  practice  of 
reporting  receipts  by  company  for  sugar 
from  Louisiana  and  Texas,  and  by  State 
terminals  for  sugar  from  Hawaii, 

Florida,  and  Puerto  Rico. 

Comment  (d) 

Three  respondents  objected  to  the 
interim  rule's  definition  of  raw  sugar  as 
that  which  tested  less  than  99.4  degrees 
by  the  polariscope  (a  measure  of  sucrose 
purity)  and  refined  sugar  as  that  which 
tested  a  minimum  99.4  degrees.  It  was 
indicated  that  refined  sugar  typically 
tests  above  99.4  degrees,  blit  that  in  any 
case  refiners  disagree  as  to  the 
minimum  polarity  of  refined  sugar.  All 
respondents  said  that  the  distinction 
between  raw  and  refined  should 
contiime  according  to  current  practice; 
raw  sugar  is  that  which  is  to  be  further 
processed,  and  refined  sugar  is  that 
which  is  not  to  be  further  refinetl  or 
improved  in  quality.  In  short,  refined 
sugar  should  be  differentiated  from  raw 
on  the  basis  of  use  rather  than  polarity. 

Response 

Typically,  sugarcane  is  processed  by  a 
mill  to  produce  raw  sugar  which  is  then 
further  processed  by  a  r-efinery-into 
refined  sugar.  However,  the  purity  of 
mill-processed  sugar  varies  and  some 
sugar,  such  as  “plantation  whites,”  has -a 
high  degree  of  purity.  Some  of  the  sugar 
produced  by  a  mill  may  be  used  as 
direct-consumption  sugar  and  not  sugar 
for  further  processing.  On  the  other 
hand,  sugar  of  the  same  purity  may  be 
designated  as  raw  because  it  is  to  be 
further  processed.  Accordingly.^the 
established  industry  usage  will  be 
accepted  and  will  used  for  .reporting 

purposes. 

Comment  (e) 

The  interim  rule  had  included 
molasses'fin  terms  of  its  sugar  content) 
in  the  general  definition  of  sugar 
because  a  new  “desugaring”  technology 
can  extract  sugar  from  molasses.  Two 
.respondents, 'however,  state^that  only 
some  of  the  molasses  will  be  desugared 
and'only  when  that  sugar  is  avail^le 
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should -it  be  counted  as  part  of  the  sugar 
supply. 

Response 

While  the  comment  makes  a  good 
point,  not  all  of  the  molasses  should  be 
excluded  from  the  definition  of  sugar 
specifically,  edible  molasses  should 
continue  to  be  defined  as  sugar.  For 
sugar  loan  program  purposes.  USDA 
regulations  have  included  edible 
molasses  and  cane  syrup  since  the  1981 
Farm  Act  and  such  definition  is 
continued  in  the  1990  Farm  Act  sugar 
loan  program  regulations,  as  well  as  the 
marketing  assessment  regulations.  An 
insignificant  amount  of  edible  molasses 
(less  than  1  percent  of  U.S.  sugar 
production)  and  even  less  sugarcane 
syrup,  is  produced  each  year  in  the 
United  States.  Most  of  the  edible 
molasses  is  produced  by  one  company 
in  Louisiana.  Accordingly,  the  definition 
of  sugar  has  been  changed  to  include 
only  edible  molasses,  and  the  definition 
of  inedible  molasses  has  been  tieleted. 

Comment  (f) 

The  interim  rule  requested  the 
quemtity  of  processed  sugarcane  and 
mill  processing  capacity  be  expressed  in 
terms  of  net  tons.  One  respondent 
objected  to  using  net  tons  because,  ever 
since  the  use  of  the  core  sampler  method 
for  testing  sugarcane  for  sugar  content 
in  Louisiana,  the  processors  no  longer 
have  the  facilities  to  calculate  trash 
content  and  convert  gross  tons 
processed  into  net  tons.  Another 
respondent,  representing  some  of  the 
Florida  growers,  also  ejqiressed 
preference  for  gross  tons  but.  in 
subsequent  discussion,  indicated  either 
measure  was  feasible. 

Response 

Gross  tons  would  not  be  as 
meaningful  a  measure  as  net  tons  of 
sugarcane,  and  in  the  case  of  Hawaii 
where  trash  can  account  for  some  40 
percent  of  gross  tonnage,  the  use  of 
gross  tons  would  render  the  data  almost 
meaningless.  The  problem  is  unique  to 
Louisiana  whose  producers  stroiij^y 
object  to  using  net  tons. 

NASS  currently  estimates  sugarcane 
,  production  in  all  States  in  terms  of  net 
tons.  In  Louisiana,  NASS  receives  a 
gross  tons  estimate  from  the  American 
Sugarcane  League,  and  the  NASS 
County  Agent  estimates  a  trash 
percentage  to  get  net  tons  of  sugarcane. 
Accordingly,  all  States  should  report  in 
net  tons,  except  Louisiana.  Because  of 
the  imique  situation  there,  a  procedure 
will  be  developed  following  the  current 
process  used  ^  NASS  to  derive  net  tons 
for  Louisiana. 


Comment  (g) 

Two  respondents  considered  the 
request  for  data  on  imported  sugarcane 
and  sugar  beets  to  be  unnecessary.  In 
the  case  of  cane,  they  contended  that 
shipment  over  long  distances  would  be 
too  expensive  and  impractical  because 
of  rapid  deterioration  of  the  sugar 
(ignoring  the  possibility  of  shipment 
from  Mexico).  Furthermore,  they  said 
cane  could  not  be  shipped  into  the 
United  States,  because  phytosanitary 
regulations  would  forbid  it. 

Response 

Marketing  controls,  if  activated, 
would  apply  only  to  domestically 
produced  sugarcane  and  sugar  beets.  If 
those  crops  are  able  to  enter  the  United 
States,  the  sugar  produced  from  them 
should  be  identified.  However,  it  turns 
out  that  phytosanitary  regulations 
already  prevent  sugarcane  from  being 
imported.  In  the  case  of  sugar  beets,  no 
such  phytoscmitary  restraints  exist  and, 
in  fact,  small  quantities  have  been 
shipped  from  Canada.  As  a  result,  data 
on  imports  of  sugar  beets  will  continue 
to  be  requested. 

Comment  (h) 

The  industry  sought  confirmation  that 
the  definition  of  tiie  crop  year  would 
remain  the  same  as  that  which  has  been 
used  for  the  price-support  loan  program 
since  1982,  namely  production  on  a  July 
1  to  June  30  basis. 

Response 

The  definition  of  crop-year  used  for 
purposes  of  the  sugar  price  support 
program,  i.e.,  on  the  basis  of  a  July-June 
crop  year  with  the  customary 
allowances  in  dating  (sudi  as  for  a 
continuous  harvest  that  goes  beyond 
June),  will  be  used  for  purposes  of  the 
reporting  and  recordkeeping 
requirements. 

Comment  (i) 

A  trade  association  contended  that 
data  on  liquid  sugar  and  molasses  are 
not  really  needed  because  liquid  sugar 
would  be  included  in  the  overall  sugar 
figures,  as  would  £uiy  sugar  that  mi^t 
come  from  molasses. 

Response 

Liquid  sugar  data  have  been  provided 
to  USDA’s  Sugar  Market  Statistics  for 
years  and  continue  to  be  a  useful 
category  of  sugar  production  and 
distributimi.  An  emerging  technology  to 
de-sugar  cane  molasses  and  produce 
liquid  invert  syrup  reinforces  the  need 
for  tiata  on  liquid  sugar. 


Comment  (j) 

One  crystalline  fiiictose  (CF) 
manufacturer  contends  that,  when  CF  is 
used  primarily  for  non-sweetener 
purposes,  such  quantity  of  CF  should  not 
have  to  be  reported. 

Response 

Section  350a  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
requires  the  reporting  of  all  distributions 
of  CF  and  does  not  distinguish  between 
sweetener  and  non-sweetener  uses  of 
CF.  For  that  matter,  neither  does  the 
statute  make  such  a  distinction  for  sugar 
which,  like  CF,  has  non-sweetener 
properties  which  are  desirable  in 
various  uses.  Even  if  one  can  identify 
the  particular  sales  which  are  not 
primarily  for  sweetening  purposes,  the 
attribute  of  sweetness  would  still  be 
part-and-parcel  of  CF  and  a  factor  in  the 
purchase  of  it.  Accordingly,  all 
distributions  of  domestically 
manufactured  CF  from  com  must  be 
reported  regardless  of  the  intended  use 
of  the  CF. 

Comment  (k) 

One  of  die  two  manufacturers  of 
crystalline  fructose  (CF)  objected  to 
providing  detailed  data  on  end-uses  for 
CF,  claiming  that  the  statute  does  not 
require  such  specificity;  it  is  needlessly 
burdensome,  requiring  a  new 
information  system  to  properly  track 
and  report  such  data;  and  it  will  have  a 
significant  and-conqietitive  effect 
brcause  there  are  only  two  domestic 
meinufacturers  of  CF  and  a  relatively 
small  volume  and  number  of  uses  of  the 
product  now  exist. 

Response 

The  arguments  against  disclosure  of 
detailed  data  on  distribution  of  CF  have 
merit,  and  accordingly  only  a  total 
distribution  figure  will  be  required. 

Comment  (I) 

A  ^ade  association  commented  that 
some  companies  keep  records  based  on 
accounting  periods  that  may  vary 
somewhat  ^m  calendar  months,  and 
suggested  that  reporting  be  based  on 
accounting  periods  which  end  closest  to 
the  conqiletion  of  a  calendar  month 
instead  of  strictly  at  the  end  of  the 
calendar  month. 

Response 

Previous  submission  of  data  for 
USDA’s  Sugar  Market  Statistics,  which 
reported  on  a  quarterly  basis,  gave  a 
slight  leeway  for  the  accounting  period 
that  was  supposed  to  end  every 
calendar  quarter.  A  similar  allowance 
would  aocommodate  some  companies 
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which  carry  accounts  on  a  weekly  basis, 
and  permit  them  to  close  their  accounts 
just  before  or  just  after  a  calendar 
month.  CCC  accepts  this  suggestion. 

Comment  (m) 

Two  respondents  objected  to 
providing  data  on  average  recovery 
rates,  claiming  that  such  information 
was  proprietary  and  possibly 
misleading. 

Response 

CCC  accepts  this  comment  and  has 
deleted  this  information  requirement. 

Comment  (n) 

Some  respondents  asked  that  they  be 
provided  at  least  30  days  after 
distribution  of  the  revised  forms  before 
they  are  required  to  begin  submitting 
such  forms. 

Response 

Following  the  receipt  of  numerous  oral 
and  written  comments  on  both  the 
interim  rule  and  the  reporting  forms, 

CCC  determined  that  it  would  be 
necessary  to  postpone  the  dates  for 
receipt  of  the  October,  November,  and 
December  reports  from  November  21, 
1991,  to  January  31, 1992.  Such  action 
was  taken  by  CCC  in  a  final  rule 
published  in  the  Federal  Register  on 
November  22, 1991  (see  56  FR  59196).  In 
addition,  that  final  rule  changed  the  due 
date  for  subsequent  submissions  from 
the  15th  day  after  the  end  of  the 
calendar  month  for  which  the  data  are 
to  be  reported,  to  the  third  Friday  of  the 
month  following  the  month  for  which  the 
data  are  to  be  reported. 

This  final  rule  provides  a  further 
extension  of  the  due  date  for  submission 
of  the  initial  reports.  Delays  in  revising 
the  interim  reporting  forms  to  permit  a 
more  efficient  and  effective  tracking  of 
needed  data  have  required  that  the 
submission  of  monthly  reports  for 
October  1991  tiirough  January  1992  data 
be  postponed  to  15  days  after 
publication  of  this  rule  in  the  Federal 
Register,  from  the  previous  due  date  of 
January  31, 1992.  The  data  for  February 
1992  and  subsequent  months  prior  to  the 
month  of  publication  of  this  rule  in  the 
Federal  Register  will  be  due  the  third 
Friday  of  the  month  following  the  month 
of  publication  of  this  rule.  Data  for  the 
month  of  publication  of  this  rule  and  for 
subsequent  months  will  be  due  by  the 
third  Friday  of  the  month  following  the 
month  for  which  data  are  reported. 

List  of  Subjects  in  7  CFR  Part  135 

Crystalline  fructose.  Loan  programs/ 
agriculture.  Marketing  assessments. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements.  Sugar. 


Accordingly,  the  interim  rule 
amending  7  CFR  part  1435  which  was 
published  at  56  FR  47351  on  September 
19, 1991,  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  1435— SUGAR 

1.  The  authority  citation  for  part  1435 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1359aa.  1359hh(a)(l), 
1446(a);  additional  U.S.  note  3(a]  to  ^apter 
17  of  the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

2.  Section  1435.401  is  revised  to  read 
as  follows: 

§  1435.401  Definitions. 

The  definitions  set  forth  in  this  section 
shall  be  applicable  to  terms  used  in  this 
subpart. 

ASCS  means  the  Agricultural 
Stabilization  and  Conservation  Service 
of  the  U.S.  Department  of  Agriculture. 

Cane  sugar  refiner  means  a  person 
who  processes  raw  cane  sugar  into 
refined  crystalline  sugar  or  liquid  sugar. 
The  same  person  may  be  both  a  “cane 
sugar  refiner'*  and  either  a  “sugarcane 
processor”  or  “sugar  beet  processor”  or 
both. 

Cane  syrup  means  concentrated  cane 
juice  from  which  no  sucrose  has  been 
extracted. 

CCC  means  the  Commodity  Credit 
Corporation. 

Crop  year  means  the  period  beginning 
July  1  and  ending  June  30  of  the 
following  calendar  year,  with  the 
customary  allowance  for  a  continuous 
harvest  that  goes  beyond  June.  The 
“1991  crop”  means  sugar  processed  from 
domestically  produced  sugar  beets  or 
sugarcane  harvested  during  the  1991 
crop  year.  The  “1991  crop”  includes 
sugar  processed  from  molasses  or  thick 
juice  produced  from  domestically 
produced  sugar  beets  or  sugarcane 
harvested  during  the  1991  crop  year. 

Crystalline  fructose  means  a 
monosaccharide  and  reducing  sugar, 
manufactured  from  held  com,  appearing 
as  free-flowing  white  crystals  with  the 
chemical  formula  CeHiaOe,  a  molecular 
weight  of  180.16,  and  meeting  the 
specifications  of  the  Food  Chemicals 
Codex  (Third  Edition,  as  amended  in 
Third  Supplement,  1991)  of  the  National 
Research  Council. 

Deliveries  means  a  subcategory  of 
distribution,  consisting  of  sugar 
delivered  to  end-users  for  consumption 
as  sugar  or  for  use  in  products 
containing  sugar,  including  sugar 
delivered  to  a  manufacturer  under  the 
Sugar-Containing  Products  Re-Export 
Program. 

Direct-consumption  sugar  means  any 
sugar  which  is  not  to  be  further  refined 


or  improved  in  quality,  whether  such 
sugar  is  principally  of  crystalline 
structure  or  is  liquid  sugar,  edible 
molasses,  or  cane  syrup. 

Distribution  means  the  sale  or  other 
disposition  of  sugar  or  crystalline 
fructose,  including  (but  not  limited  to) 
the  forfeiture  of  sugar  to  the  CCC  and 
the  disposition  of  sugar  or  crystalline 
fructose  for  retail  sale,  for  further 
processing  or  refining,  for  production  of 
alcohol  or  feed,  or  for  exportation. 

Edible  molasses  means  molasses 
which  is  not  to  be  further  reHned  or 
improved  in  quality  and  which  is  to  be 
distributed  for  human  consumption, 
either  directly  or  in  molasses-containing 
products. 

Fiscal  year  means  the  year  beginning 
October  1  and  ending  September  30. 

Imports  means  sugar  or  crystalline 
fructose  entered  into  the  customs 
territory  of  the  United  States. 

Invert  sugar  means  a  mixture  of 
glucose  (dextrose)  and  fructose 
(levulose)  formed  by  the  hydrolysis  of 
sucrose. 

Liquid  sugar  means  a  direct- 
consumption  sugar  which  is  not 
principally  of  crystalline  structure  and 
which  contains,  or  which  is  to  be  used 
for  the  production  of  any  sugars 
principally  not  of  crystalline  structure 
which  contain  soluble  nonsugar  solids 
(excluding  any  foreign  substances  that 
may  have  been  added  or  developed  in 
the  product)  equal  to  6  per  cent,  or  less 
of  the  total  soluble  solids.  Liquid  sugar 
is  exclusive  of  cane  syrup  and  edible 
molasses. 

Molasses  means  a  thick  syrup  which 
is  a  byproduct  of  processing  sugar  beets 
or  sugarcane,  or  of  refining  raw  cane 
sugar,  and  in  which  sucrose  or  the 
sucrose  equivalent  of  invert  sugars,  or 
both,  account  for  less  than  94  percent  of 
the  total  soluble  solids. 

Person  means  an  individual, 
corporation,  association,  marketing  or 
processing  cooperative,  joint  stock 
company,  estate  or  trust,  or  other  legal 
entity. 

Plant  capacity  means  the  maximum 
capability,  on  a  short  tons  per  day  basis, 
of  a  processing  or  refining  facility  to 
process  sugar  beets  (cleaned  and  tared), 
sugarcane,  and/or  raw  sugar. 

Processing  facility  means  a  distinct 
physical  facility,  at  a  single  location, 
which  processes  sugarcane  or  sugar 
beets  into  sugar. 

Processing  inputs  means  the  quantity 
of  raw  materials  (e.g.,  sugarcane,  sugar 
beets,  raw  sugar,  molasses,  etc.)  used  in 
processing  or  refining  operations. 

Production  means  the  output  of  beet 
sugar  from  the  processing  by  sugar  beet 
processors  of  domestically  produced 
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sugar  beets  or  sugar  beet  mdlasses;  the 
output  of  cane  sugar  (including  edible 
molasses  and  cane  syrup]  by  sugcu>cane 
processors  nf  domestically  proc^oed 
sugar  cane  or  sugarcane  molasses;  or 
the  output  of  sugar  (including  edible 
molasses]  from  the  processing  by  cane 
sugar  refiners  of  raw  cane  sugar  or 
imported  molasses. 

Raw  sugar  meeins  any  sugar,  whether 
or  not  principally  of  crystalline 
structure,  which  is  to  be  further  refined 
or  improved  in  queility. 

Raw  value  of  any  quantity  of  sugar 
means  its  equivalent  in  terms  of  raw 
sugar  testing  ninety-six  sugar  degrees, 
as  determined  by  a  polarimetric  test 
performed  in  accordance  with 
procedures  recognized  by  the 
International  Commission  for  Uniform 
Methods  of  Sugar  Analysis  (ICUMSA]. 
Direct-corrsumption  sugar  derived  from 
sugar  beets  and  testing  ninety-two  or 
more  sugar  degrees  by  die  polariscope 
shall  be  translated  into  terms  of  raw 
value  by  multiplying  the -actual  number 
of  pounds  of  such  sugar  by  1.07.  Sugar 
derived  from  sugarcane  and  testing 
ninety-two  sugar  degrees  or  more  by  the 
polariscope  shall  be  translated  into 
terms  of^aw  value  in  the  following 
manner:  raw  value  =  {[(actual  de^ee  of 
polarization  —  92]  X  0,0175] +0.93  }  X 
actual  wei^t.  For  example,  with  respect 
to  cane  sugar  testing  ninety-two  sugar 
degrees  by  the  polariscope,  derive  raw 
value  by  multiplying  the  actual  number 
of  pounds  of  such  sugar  by  0:93;  for  cane 
sugar  testing  more  than  ninety-two 
sugar  degrees  by  the  polariscopie,  derive 
raw  value  by  multiplying  the  actual 
number  of  pounds  of  such  sugar  by  the 
figure  obtained  by  adding  0.93  to  the 
result  of  multiplying  0.0175  by  the 
number  of  degrees  and  fractions  of  a 
degree  of  polarization  above  ninety-two 
degrees.  For  sugar  testing  less  than 
ninety-two  sugar  degrees  by  the 
polariscope,  derive  raw  value  by 
dividing  the  number  of  pounds  of  the 
“total  sugar  content"  (i.e.,  the  sum  of  the 
sucrose  and  invert  sugars]  thereof  by 
0.972. 

Receipts  refers  to  the  quantity  of  raw 
materials  (e.g.,  sugarcane,  sugar  beets, 
raw  sugar,  refined  sugar,  liquid  sugar, 
syrups,  molasses,  etc.]  received  by  the 
processing  or  refining  facility. 

Refined  crystalline  sugar  means 
white,  crystalline  sugar  (including  “high- 
polarity"  sugar  from  raw  cane  mills] 
which  is  not  to  be  further  refined  or 
improved  in  quality.  Most  direct- 
consumption  sugar  is  in  die  form  of 
refined  crystalline  sugar. 

Refining  facility  means  a  distinct 
physical  facility,  at  a  single  location, 
which  processes  raw  sugar  or  imparted 
molasses  into  refined  sugar. 


Stocks  means  inventory  of  sugar  or 
crystalline  fructose  on  hand  at  the 
beginning  and  at  the  end  of  the  calendar 
month  for -which  data  are  being 
reported,  as  appropriate. 

Sucrose  means  a  disaccharide  having 
the  chemical  formula  C12H12OU. 

Sugar  means  any  grade  or  type  of 
saccharine  product  derived,  directly  or 
indirectly,  from  sugarcane  or  sugar  beets 
and  consisting  of,  or  containing,  sucrose 
or  invert  sugar,  including  all  raw  sugar, 
refined  crystalline  sugar,  liquid  sugar, 
edible  molasses,  and  cane  syrup. 

Sugar  beet  processor  means  a  person 
who  commercially  produces  refined 
sugar,  liquid  crystalline  sugar,  or  liquid 
sugar  directly  or  indirectly  from  sugar 
beets  (including  sugar  produced  from 
sugar  beet  molasses).  The  same  person 
may  be  both  a  "sugar  beet  processor", 
and  eidier  a  “cane  sugar  refiner"  or 
“sugarcane  processor"  or  both. 

Sugarcane  processor  TOBuns  a  person 
who  commercially  produces  raw  sugar 
or  refined  sugar  directly  or  indirectly 
from  sugarcane  (including  sugar 
produced  from  sugarcane  molasses]. 

The  same  person  may  be  both  a 
“sugarcane  processor",  and  a  “cane 
sugar  refiner"  or  “sugar  beet  processor" 
or  both. 

3.  Section  1435.402  is  revised  to  read 
as  follows: 

§  1435.402  Duty  to  report 

[a) m Monthly  Reports,  (i]  Every 
sugar  beet  processor  shall  file,  on  a 
monthly  basis,  completed  Forms  CGC- 
831  andCCC-833,  which  accurately 
report  each  processor’s  imports  and 
other  receipts,  processing  inputs, 
production,  distribution,  and  stocks. 

(ii)  Every  sugarcane  processor  shall 
file,  on  a  monthly  basis,  completed 
Forms  CCC-682  and  CCC-833  which 
accurately  report  each  processor’s 
imports  and  ether  recei^s,  processing 
inputs,  production,  distribution,  and 
stocdcs. 

(iii]  Every  cane  sugar  refiner  shall  file, 
on  a  monthly  basis,  completed  Forms 
CCC-833  and  CCC-835  which  accurately 
report  each  refiner’s  imports  and  other 
receipts,  processing  inputs,  production, 
distribution,  and  stocks. 

:(iv]  Every  manufacturer  of  ciystalline 
fructose  ^all  report,  on  a  monthly  basis, 
such  manufacturer’s  total  distributions 
of  ciystalline  fructose. 

(2]  Annual  reports.  Every  sugar 'beet 
processor,  sugarcane  processor,  and 
cane  sugar  refiner  shall  file  an  annual 
report  ed  the  prior  crop  year  production 
and  ourrent  plant  capacity  of  each 
processing  and  refining  facility  owned 
or  operated  by  the  processor  or  refiner. 

(b]  Submission  of  reports.  (1]  The 
initial  month  for  which  data  are  to  be 
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reported  fr  October  1991,  and  the  initial 
monthly  reports  for  October  1991 
throu^  January  1992  must  be  received 
no  later  than  August  5, 1992.  ’The  data 
for  February  1992  and  subsequent 
months  prior  to  July  1992  will  be  due  the 
third  Friday  of  August  1992.  Data  for  the 
month  of  July  1992  and 'for  subsequent 
months  must  be  received  no  later  than 
the  third  Friday  of  the  month  following 
the  month  for  which  the  data  are 
reported. 

(2]  The  initial  annual  report  of 
production  data,  for  the  1990  crop  year, 
and  current  plant  capacity  data  must  be 
received  no  later  than  the  due  date  for 
the  February  1992  data.  Subsequent 
annual  reports  must  be  received  no  lacter 
than  the  third  Friday  of  March  following 
the  end  of  the  crop  year  for  which  the 
production  data  are  reported. 

(3]  Data  reports  shall  be  filed  or 
delivered  to  the  U.S.  Department  of 
Agriculture,  ASCS,  DAPA,  room  3090-S, 
P.O.  Box  2415,  Washington,  DC  20013  or 
transmitted  to  the  FAX  number  provided 
on  the  report  form. 

Signed  this  Bth  day  of  July  1992  in 
Washington,  DC. 

Keith  D.  Bjetke, 

Executive  Vice  Ppeaident,  Commodity  Credit 
Corporation. 

[FR  Doc.  92-17115  Piled  7-29-92;  IZ.-Ol  pm] 
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SECURITIES  AND  EXCHAMGE 
COMMISSION 

17  CFR  Parts  240  and  249 

[(Release  Na  34-30929;  File  No.  S7-25-91) 
(International  Series  Release  No.  42 1>] 

RIN:  3235-AF44 

Hfiai  Temporary  Risk  Asaessment 
Rules 

AGENCV:  Securities  and  Exchange 
Commission. 

ACTION:  Adoption  of  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  Rules  17h-lT 
and  17b-2T  (17  CFR  240.17h-lT  and  17 
CFR  240.17h-2T]  under  the  Securities 
Exchange  Act  of  1934  (the  “Exchange 
Act").  'Ibe  rules  are  being  adopted 
primarily  pursuant  to  the  authority 
conferred  on  the  Commission  by  the 
Market  Reform  Act  of  1990.  Rule  17h-lT 
would  require  broker-dealers  to 
maintain  and  preserve  records  and  other 
information  concerning  certain  of  the 
broker-dealer’s  associated  persons.  The 
requirement  to  maintain  and  preserve 
information  under  Rule  17h-lT  would 
extend  to  the  financial  and  securities 
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activities  of  the  holding  companies, 
affiliates,  or  subsidiaries  of  a  broker- 
dealer  that  are  reasonably  likely  to  have 
a  material  impact  on  the  financial  or 
operational  condition  of  the  broker- 
dealer.  Rule  17h-2T  would  require 
broker-dealers  to  file  with  the 
Commission  quarterly  reports 
concerning  the  information  required  to 
be  maintained  and  preserved  under  Rule 
17h-lT. 

DATES:  The  rules  become  effective 
September  30. 1992.  See  section  IV.  of 
the  Supplementary  Information  section 
of  this  release  for  the  temporary 
implementation  schedule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  (202)  272-2904 
or  Roger  G.  Coffin,  (202)  272-7375, 
Division  of  Market  Regulation, 

Securities  and  Exchange  Commission, 

450  Fifth  Street  NW.,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

On  August  30, 1991,  the  Commission 
proposed  for  comment  temporary  Rules 
17h-lT  and  17h-2T,  which,  together  with 
proposed  Form  17-H,  would  establish  a 
risk  assessment  recordkeeping  and 
reporting  system  for  broker-dealers.* 

The  Rules  were  proposed  pursuant  to 
the  authority  conferred  on  the 
Commission  by  the  Market  Reform  Act 
of  1990  (the  "Reform  Act”),  which  added 
section  17(h)  to  the  Exchange  Act.‘ 
Section  17(h)  provides  the  Commission 
with  specific  authority  to  obtain 
information  regarding  certain  activities 
of  broker-dealer  affiliates  and  augments 
the  Commission’s  authority  with  respect 
to  matters  relating  to  the  financial 
responsibility  of  broker-dealers. 

Action  17(h)  requires  broker-dealers 
to  maintain  and  preserve  such  risk 
assessment  information  as  the 
Commission  by  rule  prescribes  with 
respect  to  those  associated  persons  of 
the  broker-dealer  whose  “business 
activities  are  reasonably  likely  to  have  a 
material  impact  on  the  financial  and 
operational  condition”  of  the  broker- 
dealer,  including  the  broker-dealer's 
“net  capital,  its  liquidity,  or  its  ability  to 
finance  its  operations”.®  The  statute 
provides  that  the  records  should  concern 
the  broker-dealer’s  “policies, 
procedures,  or  systems  for  monitoring 
and  controlling  financial  and 
operational  risks  to  it  resulting  from  the 


'  Exchange  Act  Release  No.  29636  (August  30, 
1991);  56  FR  44014.  (September  6, 1991). 

*  Pub.  L  No.  101-432, 104  Stat.  963  (1990);  15 
U.S.C  78q(h). 

*  See  section  t7(h)(l)  of  the  Act. 


activities’!,  of  its  material  associated 
persons  and  should  “describe,  in  the 
aggregate,  each  of  the  financial  and 
securities  activities  conducted  by,  and 
the  customary  sources  of  capital  and 
funding”  of  associated  persons  whose 
business  activities  are  reasonably  likely 
to  have  a  material  impact  on  the  broker- 
dealer”.^  In  addition,  the  Reform  Act 
authorizes  the  Commission  to  require 
broker-dealers  to  file  summary  reports 
of  the  information  and  records 
maintained  pursuant  to  the 
recordkeeping  provisions.® 

The  Commission’s  proposal  contained 
two  rules.  Proposed  Rule  17h-lT  set 
forth  the  specific  recordkeeping 
requirements  applicable  to  broker- 
dealers  and  provided  guidelines  to  be 
used  in  establishing  which  associated 
persons  of  the  broker-dealer  are  subject 
to  the  recordkeeping  and  reporting 
requirements. 

Included  in  the  recordkeeping 
requirements  were  risk  management 
policy  information,  financial  data, 
including  consolidating  and 
consolidated  financial  statements, 
securities  and  commodities  position 
data,  and  other  categories  of  financial 
and  securities  related  information. 
Proposed  Rule  17h-2T  would  require 
broker-dealers  to  file  quarterly  reports 
on  proposed  Form  17-H. 

Proposed  Form  17-H  contained 
general  instructions  for  use  in  reporting 
information  and  included  a  separate 
section  of  line  items  to  be  used  in 
reporting  numerical  data  to  the 
Commission.  Recognizing  that  the 
proposal  would  establish  new 
recordkeeping  and  reporting  burdens  on 
members  of  the  securities  industry,  who 
in  the  past  have  been  required  to  report 
on  the  financial  and  operational 
condition  of  the  registered  entity  only, 
the  Commission  requested  public 
comment  on  the  scope  of  the  proposal, 
the  burdens  of  complying  with  the  rules, 
as  well  as  the  specific  recordkeeping 
and  reporting  requirements  contained 
therein. 

B.  Brief  Summary  of  Comment  and 
Commission  Action 

In  response  to  the  request  for 
comment,  the  Commission  received  63 
letters  addressing  the  proposed  risk 
assessment  rules.  Generally,  the 
commentators  criticized  the  breadth  of 
the  proposal  and  the  level  of  detail  in 
the  information  required  to  be 
maintained  and  reported.  Many 
commentators  urged  the  Commission  to 
reduce  the  potential  universe  of  broker- 
dealer  affiliates  as  to  which  the  broker- 


*  Id. 
’^id. 


dealer  would  be  required  to  maintain 
records.  Other  commentators  addressed 
the  application  of  the  proposed  rules  to 
foreign  entities.  Many  of  these  writers 
suggested  that  foreign  affiliates 
operating  under  a  regulatory  scheme 
should  be  exempt  from  die  proposed 
rules.  Finally,  the  commentators 
suggested  numerous  technical  changes 
to  the  recordkeeping  and  reporting 
requirements,  many  of  whic^  the 
Commission  believes  are  helpful  and 
have  been  incorporated  into  the  rules 
being  adopted  today.  Specific  aspects  of 
the  comments  are  discussed  in  greater 
detail  in  the  applicable  sections  of  this 
release. 

In  summary,  today  the  Commission  is 
adopting,  with  certain  modifications. 
Rules  17h-lT  and  17h-2T,  together  with 
Form  17-H.  The  general  approach  taken 
in  the  rules  being  adopted  today 
remains  as  proposed.  Broker-dealers 
will  be  required  to  designate,  using  the 
guidelines  set  forth  in  Rule  17h-lT  and 
subject  to  Commission  oversight. 
Material  Associated  Persons  for  the 
purposes  of  Rules  17h-lT  and  17h-2T. 
Broker-dealers  will  then  be  required  to 
maintain  certain  information  concerning 
the  financial  and  securities  activities  of 
each  Material  Associated  Person  and 
will  be  required  to  file  quarterly  reports 
with  the  Commission  on  Form  17-H. 

The  rules  being  adopted  today  differ 
from  the  proposal  in  several  respects. 
The  Commission  has  undertaken  to 
address  the  primary  objection  to  the 
proposal,  which  was  the  burden 
imposed  by  the  detailed  information 
required  by  the  risk  assessment  rules. 

To  address  this  issue,  the  amount  of 
information  required  to  be  maintained 
has  been  reduced  in  those  areas  where 
the  information  would  not  significantly 
assist  the  Commission  and  especially 
where  it  could  be  costly  for  a  broker- 
dealer  to  obtain.  The  Commission 
believes  that  the  cumulative  efiect  of  the 
modifications  to  the  proposal  and  to  the 
amount  and  format  of  the  data  required 
will  significantly  reduce  the  burdens 
associated  with  complying  with  the  new 
rules. 

The  revisions  to  the  proposed  rules 
also  incorporate  certain  of  the 
commentators’  suggestions  with  respect 
to  the  reporting  and  recordkeeping 
requirements.  Additionally,  special 
provisions  for  certain  domestic  and 
foreign  entities  have  been  added. 
Finally,  the  rules  incorporate  certain  of 
the  commentators’  suggestions 
concerning  the  exemptive  provisions;  as 
proposed,  the  rules  would  exempt 
broker-dealers  that  maintain  less  than 
$5  million  in  capital  and  which  do  not 
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carry  customer  accounts.  The  final  rules 
raise  this  exemption  to  $20  million. 

The  Commission  is  adopting 
temporary  rules  to  commence  the  formal 
information  gathering  process 
envisioned  by  the  Market  Reform  Act. 

The  Commission  believes  it  would  be 
appropriate,  after  some  experience  is 
gained  with  the  information  obtained 
pursuant  tb  the  temporary  rules,  to 
evaluate  the  operation  of  the  risk 
assessment  rules.  The  Commission 
would  require  the  Division  of  Market 
Regulation  to  prepare  a  study  evaluating 
the  effectiveness  of  the  rules.  The  report 
will  be  issued  within  90  days  after  the 
rules  have  been  fully  operative  for  two 
years,  and  will  be  issued  for  public 
comment.  Once  the  industry  has 
commented,  and  the  Commission  has 
made  its  own  evaluation,  the 
Commission  will  decide  what,  if  any, 
further  refinements  or  modifications  are 
appropriate. 

Because  the  Commission  believes  it  is 
important  to  commence  the  risk 
assessment  program  as  soon  as 
possible,  the  rules  will  become  elective 
pursuant  to  a  temporary  implementation 
schedule.  Pursuant  to  this  schedule, 
broker-dealers  will  be  required  to 
maintain  the  information  required  by 
paragraphs  (a](l)(i)  (the  organization 
chart),  (a](2](ii)  (risk  management  policy 
information)  and  (a)(l)(iii)  (disclosure  of 
litigation)  of  Rule  17h-lT  commencing 
September  30, 1992.  Rule  17h-2T  will 
require  broker-dealers  to  file  this  limited 
information  with  the  Commission  on  or 
before  October  31. 1992.  The  rules  will 
become  fully  effective  on  December  31, 
1992, 

IL  Analysis  of  Public  Comments 

The  general  areas  of  the  Commission’s 
proposal  that  drew  the  attention  of  the 
commentators  may  be  described  as 
follows;  (1)  Which  broker-dealer 
affiliates  should  be  covered  by  the  rules 
and  the  amount  of  information  required 
to  be  kept  by  a  broker-dealer  concerning 
each  covered  affiliate;  (2)  the 
application  of  the  rules  to  foreign 
entities;  (3)  the  treatment  of  affiliates 
which  are  regulated  entities  (including 
domestic  and  foreign  banks,  insurance 
companies  and  futures  commission 
merchants);  (4)  the  rules’  general 
exemptive  provisions;  and  (5)  technical 
recordkeeping,  reporting  and  Hling 
issues. 

A.  Scope  of  Risk  Assessment  Rules 

As  noted  above,  section  17(h)  requires 
broker-dealers  to  keep  records  with 
respect  to  the  financial  and  securities 
activities  of  those  associated  persons  of 
the  broker-dealer  whose  “business 
activities  are  reasonably  likely  to  have  a 


material  impact"  on  the  broker-dealer’s 
financial  and  operational  condition.* 
Section  17(h)  does  not  indicate  which 
associated  persons  of  a  broker-dealer 
should  fall  under  this  statutory 
standard;  however,  the  legislative 
history  accompanying  the  Reform  Act 
suggests  a  flexible  facts  and 
circumstances  approach.'' 

To  incorporate  this  approach, 
proposed  Rule  17h-lT  contained  several 
factors  to  be  used  by  broker-dealers  in 
determining  which  affiliates  are  subject 
to  the  rules.  For  the  purposes  of  the  risk 
assessment  rules,  affiliates  subject  to 
the  rules  are  known  as  ’’Material 
Associated  Persons." 

The  first  factor  set  forth  in  Rule  17h- 
IT  is  the  nature  and  proximity  of  the 
relationship  between  the  registered  firm 
and  an  associated  person.  Second  is  the 
overall  funding  needs  of  the  broker- 
dealer  and  the  degree,  if  any,  to  which 
the  broker-dealer  is  financially 
dependent  upon  the  associated  person. 
Where  a  broker-dealer  relies  on  the 
commercial  paper  or  other  unsecured 
credit  of  the  holding  company  for 
financing,  the  broker-dealer  would  be 
materially  affected  by  an  acceleration  or 
call  by  holders  of  such  obligations 
because  of  events  at  the  holding 
company  level.  Third  is  the  degree  to 
which  the  broker-dealer  or  its  customers 
rely  on  the  associated  person  for 
operational  services  or  support.  Merely 
offering  products  or  services  to  the 
customers  of  broker-dealers,  such  as 
insurance  products  to  brokerage 
customers  will  not,  in  and  of  itself,  rise 
to  the  level  of  materiality  called  for  by 
the  risk  assessment  rules.  However,  if  a 
broker-dealer  relies  on  the  associated 
person  for  significant  operational 
facilities  or  services,  the  activities  or 
financial  diflficulties  of  the  associated 
person  may  well  have  a  material  impact 
on  the  broker-dealer.  Fourth  is  the  level 
of  risk  present  in  the  types  of  activities 
of  the  broker-dealer  or  its  associated 
person.  Associated  persons  engaged  in 
activities  such  as  transactions  in 
derivative  products,  merchant  banking 
or  venture  capital  activities  are  more 
likely  to  have  a  material  impact  on  the 
broker-dealer  than  associated  persons 
that  engage  in  less  risky  activities.  The 
final  factor  is  the  extent  to  which  the 
associated  person  has  the  ability  or  the 
authority  to  cause  a  withdrawal  of 
capital  from  the  broker-dealer.  These 
factors  were  intended  to  amplify  the 


•  The  term  “associated  person  of  a  broker  or 
dealer”  is  defined  in  Section  3ta)(lB)  of  the  * 
Exchange  Act  For  the  purposes  of  the  risk 
assessment  rules,  the  term  does  not  include  natural 
persons. 

’  See  H.  Rep.  at  27. 


Statutory  standard  and  to  suggest  some, 
but  not  all,  of  the  criteria  that  may  be 
relevant  to  a  determination  of 
materiality. 

Because  of  the  complexity  and 
diversity  of  the  various  holding 
companies  which  own  broker-dealers, 
the  Commission’s  proposal  would  leave 
the  initial  determination  of  which 
associated  persons  are  Material 
Associated  Persons  up  to  the  reporting 
broker-dealer,  subject  to  Commission 
oversight.  The  Commission  believes  this 
method  remains  the  most  practical  way 
to  implement  the  recordkeeping  and 
reporting  provisions  of  the  risk 
assessment  rules  and  is  incorporating 
this  approach  into  the  final  rules.  The 
commentators  raised  a  number  of  issues 
with  regard  to  the  designation  of 
Material  Associated  Persons  under  the 
proposed  rules. 

1.  Financial  Strength  of  the  Affiliate 

Several  commentators  urged  the 
Commission  to  incorporate  other 
factors,  such  as  the  associated  person’s 
rating  by  a  rating  agency,  the  financial 
strength  of  the  broker-dealer,  or  the 
financial  strength  of  the  associated 
person  into  Rule  17h-lT.  According  to 
this  argument,  a  parent  or  affiliate  in 
sound  fiscal  health  is  less  likely  to  have 
a  material  impact  on  the  financial  and 
operational  condition  of  the  associated 
broker-dealer  than  a  parent 
experiencing  financial  difficulties. 

While  a  well-capitalized  parent  or 
affiliate  can  be  a  source  of  strength  to 
the  registered  entity,  the  Commission 
does  not  believe  that  the  financial 
strength  of  the  broker-dealer  or  an 
associated  person  should  be  relevant  in 
designating  Material  Associated  Persons 
under  the  risk  assessment  rules.  The 
Commission’s  risk  assessment  program 
is  designed  to  provide  information 
regarding  significant  broker-dealer 
affiliates  on  a  regular  and  continuing 
basis.  It  would  be  insufficient  for  the 
Commission  to  receive  an  incomplete 
picture  of  any  single  holding  company 
structure,  especially  in  light  of  the  fact 
that  the  financial  strength  of  the  parent 
may  rest  behind  the  broker-dealer's 
credit  rating  or  access  to  the  commercial 
paper  market.  The  Commission’s  risk 
assessment  program  is  designed  to 
enable  the  Commission  to  monitor  the 
financial  and  securities  activities  of  all 
associated  persons  whose  business 
activities  are,  by  themselves,  reasonably 
likely  to  have  a  material  impact  on  the 
broker-dealer.  A  broker-dealer  could  be 
impacted  by  a  significant  and  sudden 
change  in  the  fiscal  position  of  a  key 
affiliate  or  parent,  despite  the  prior 
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apparent  Hnancial  stability  of  that 
entity. 

2.  Factors  in  Designating  Material 
Associated  Persons 

The  commentators  also  urged  the 
Commission  to  refine  or  restrict  the 
factors  set  forth  in  proposed  Rule  1^- 
IT  concerning  the  designation  of 
Material  Associated  Persons. 

Essentially,  these  commentators 
suggested  that  the  rules  explicitly  state 
that  holding  companies  not  primarily 
engaged  in  financial  or  securities 
activities  should  not  be  considered 
Material  Associated  Persons.  While 
there  may  be  instances  where  the 
activities  of  an  ultimate  parent  or 
affiliate  are  not  material  to  the  financial 
condition  of  the  broker-dealer, 
particularly  if  the  parent  or  affiliate’s 
primary  business  does  not  involve 
financial  or  securities  activities,  the 
Commission  does  not  believe  it  would 
be  appropriate  to  draw  a  bright  line  test 
in  this  regard.  Instead,  a  facts  and 
circumstances  analysis  is  required.  Hie 
first  factor  set  forth  in  Rule  17h-lT,  the 
nature  and  proximity  of  the  relationship 
between  the  broker-dealer  and  the 
associated  person,  is  intended  to 
encompass  these  types  of  issues. 

To  illustrate,  certain  broker-dealer 
holding  companies  consist  of  at  least 
two  layers.  The  first  level  usually 
includes  the  direct  parent  of  the  broker- 
dealer  and  a  number  of  related  financial 
services  entities.  As  stated  In  the 
proposing  release,  the  Commission 
believes,  absent  very  unusual 
circumstances,  that  these  entities  should 
be  designated  Material  Associated 
Persons.  This  is  particularly  true  in  light 
of  the  fact  that  many  broker-dealers 
carry  potentially  risky  or  highly 
leveraged  positions,  including  interest 
rate  agr^ments  and  over-the-counter 
derivative  products  in  these  first- tier 
affiliates. 

The  next  layer  may  consist  of  a 
corporate  holding  company  which  has  a 
controlling  interest  in  the  broker-dealer 
holding  company  and  often  one  or  more 
other  intermediate  holding  companies 
that  engage  in  businesses  independent 
of  tlie  broker-dealer.  The  scope  of  the 
final  risk  assessment  rules  may,  in  some 
instances,  extend  to  certain  of  these 
entities,  especially  if  the  broker-dealer 
depends  on  any  of  these  companies  as  a 
source  of  funding.  Alternatively, 
intermediate  holding  companies  or  an 
ultimate  parent  company  may  meet  the 
material  impact  test.  The  financial 
distress  or  a  potential  bankruptcy  filing 
by  such  an  entity  could  direcUy  threaten 
the  broker-dealer’s  ability  to  obtain 
credit  or  might  interfere  with  the  broker- 
dealer’s  access  to  the  clearance  and 


settlement  system.  If  the  day-to-day 
operations  of  the  broker-dealer  are  or 
could  be  affected  by  the  activities  of  the 
affiliate  or  parent,  ^en  that  affiliate  is 
most  likely  a  Material  Associated 
Person.  On  the  other  hand,  there  may  be 
situations  where,  after  an  evaluation  of 
all  the  relevant  facts  and  circumstances, 
it  appears  that  associated  persons  in  the 
upper  levels  of  the  holding  company 
hierarchy  are  likely  to  have  only  a 
remote  impact  on  the  financial  and 
operational  condition  of  the  broker- 
dealer,  and  should  not  be  designated 
Material  Associated  Persons.  If  the 
ultimate  parent  in  a  multi-tiered  holding 
company  is  primarily  involved  in  non- 
financial  and  non-securities  activities, 
such  as  retailing  or  manufacturing,  the 
Commission  believes  the  parent  should 
not,  absent  unusual  cirmimstances,  be 
designated  a  Material  Associated 
Person, 

3.  Use  of  Exchange  Act  Reports 

Finally,  several  commentators 
suggested  that  the  Commission  create  a 
separate  category  for  Material 
Associated  Persons  that  are  subject  to 
periodic  Exchange  Act  reporting 
obligations.  These  public  Material 
Associated  Persons,  argued  the 
commentators,  should  be  permitted  to 
submit  copies  of  reports  on  Forms  10-K 
and  10-Q  for  risk  assessment  purposes. 
While  the  Commission’s  goal  is  to 
incorporate  as  much  readily  available 
information  as  possible  into  the  risk 
assessment  program,  it  does  not  believe 
that  Exchange  Act  reports,  without 
additional  disclosure,  can  be  used  by 
lMX)ker-dealers  in  reporting  on  a 
Material  Associated  Person.  Exchange 
Act  reports  are  public  disclosure 
documents  that  do  not  contain  the 
specialized  data  required  to  enable  the 
Commission  staff  to  adequately  assess 
the  overall  financial  condition  of  a 
holding  company  and  the  pmtentiai 
impact  its  key  members  can  have  on  a 
registered  broker-dealer.  Moreover,  the 
Commission  needs  to  have  uniformity  in 
the  reports  filed  under  the  rules.  Even 
though  some  of  the  information  required 
by  Form  17-H  is  contained  in  Forms  10- 
K  and  10-Q,  the  Commission  does  not 
believe  it  would  be  xmduly  burdensome 
to  reformat  it  on  Form  17-H. 

B.  Treatment  of  Regulated  Entities 

Proposed  Rules  17h-lT  and  17h-ZT 
contained  special  provisions  for 
associated  persons  or  brokers  or  dealers 
subject  to  the  regulatory  supervision  of 
certain  federal  and  state  regulatory 
authorities.  These  provisions  were 
designed  to  diminish  the  need  for 
brokei^dealers  to  create  an  additional 
set  of  records  where  records 


substantially  similar  to  those  required 
by  the  risk  assessment  rules  are  created 
for  the  use  of  other  federal  or  state 
regulators.  The  Commission  is  adopting 
the  special  provisions,  with  some 
refin^ents,  as  they  apply  to  banks  and 
insurance  companies,  and  is  adding  a 
section  for  Material  Associated  Persons 
subject  to  the  regulation  of  the 
Commodity  Futures  Trading 
Cftnmission. 

1.  Banks 

Proposed  Rule  17h-lT  provided  that  a 
broker-dealer  would  be  deemed  to  be  in 
compliance  with  the  rule’s 
recordkeeping  requirements  with 
respect  to  a  Material  Associated  Person 
subject  to  the  supervision  of  a  federal 
banicing  agency  if  the  broker-dealer 
maintained  fx>pies  of  the  reports  filed  by. 
the  associated  bank  with  its  federal 
banking  regulator.  Proposed  Rule  17b-2T 
permitted  the  broker-dealer  to  furnish 
copies  of  such  reports  to  the 
Conunission.  The  Commission  is 
adopting  these  provisions  substantially 
as  proposed.  S^eral  commentators 
requested  clarification  on  the 
application  of  these  provisions  to 
domestic  and  foreign  banks. 

One  commentator  suggested  that  the 
rules  should  be  clarified  to  specify 
which  forms  filed  with  bank  regulators 
need  to  be  maintained  and  filed  by  the 
broker-dealer.  In  addition,  several 
commentators  requested  clarification 
with  respect  to  the  application  of  these 
provisions  to  foreign  banks  subject  to 
federal  banking  regulation.* 

Proposed  Rules  17h-lT  and  17h-2T 
would  require  the  broker-dealer  to 
maintain  and  file  copies  of  all  die 
reports  filed  with  a  federal  banking 
relator.  After  analyzing  the  comments 
and  the  various  federal  banking  reports, 
the  Commission  has  determined  that  not 
all  banking  reports  need  be  filed  with 
the  Commission  as  part  of  the  risk 
assessment  program.  Rather,  the  rules 
being  adopted  today  specify  that  the 
broker-dealer  must  maintain  copies  of 
all  reports  filed  by  the  hank  Material 
Associated  Person  to  comply  with  Rule 
17b-lT.  However,  Rule  17h-2T  specifies 
that  domestic  banks  will  only  be 


*  One  commentator,  noting  the  comprehensive 
scheme  of  federal  banking  regulation,  suggested  that 
Material  Associated  Persons  that  are  banks  should 
be  exempt  from  the  rules  altogether.  Despite  this 
regulatory  scheme.  Congress  provided  the 
Commission  with  the  authority  to  request 
information  from  banks  for  risk  assessment 
purposes.  The  Commission  believes  that  the  risk 
assessment  program  would  not  be  complete  if  such 
information  is  not  obtained.  As  envisioned  in  the 
Reform  Act  the  Commission  will  obtain  such 
information  in  the  form  presented  to  federal  banking 
authorities. 
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required  to  file  copies  of  Forms  FY-9C 
and  Form  FR  Y-6  with  the  Commission." 
The  Conunission  believes  these  forms 
are  the  only  bank  reporting  forms 
essential  to  risk  assessment. 

The  proposed  rules  did  not  directly 
address  the  application  of  the  rules  to 
foreign  banking  organizations  which  are 
subject  to  regulation  by'U.S.  banking 
regulators.  The  commentators,  using  an 
argument  based  on  the  language  of  the 
Reform  Act  and  the  legislative  history, 
asserted  that  the  intent  of  Congress  was 
to  include  foreign  banks  that  are  subject 
to  U.S.  banking  regulation  under  the 
special  provisions  for  banks  contained 
in  the  Reform  Act  and  incorporated  into 
the  Commission's  rules.*®  After  an 
examination  of  the  content  of  these 
reports,  and  a  comparison  of  their 
content  to  the  reports  filed  by  U.S. 
banks,  the  Commission  has  determined 
to  permit  foreign  banking  organizations 
that  file  reports  under  the  banking 
statutes  specified  in  the  rules  to  file 
copies  of  their  reports  in  the  same 
fashion  as  domestic  banks. 

2.  Insurance  Companies 

The  Commission's  proposal  contained 
special  provisions  for  insurance 
companies  that  are  Material  Associated 
Persons  imder  the  rules.  A  broker-dealer 
with  an  insurance  company  Material 
Associated  Person  would  satisfy  the 
recordkeeping  requirements  by 
maintaining  copies  of  the  aimual  and 
quarterly  reports  filed  by  the  parent 
insurance  company  with  the  state 
insurance  regulator  of  the  parent's 
domiciliary  state.  A  broker-dealer 
designating  a  stock  insurance  company 
as  a  Material  Associated  Person  would 
be  required  to,  in  addition  to 
maintaining  state  insurance  reports, 
provide  copies  of  the  filings  the 
insurance  company  makes  under 
sections  13  or  15  of  the  Exchange  Act, 
together  with  filings  made  under  the 
Investment  Company  Act  of  1940.  For  all 
other  insurance  companies,  the  broker- 
dealer  will  be  required  to  file  copies  of 
the  reports  prepared  for  state  regulatory 
use.  Two  commentators  discussed  the 


*  The  Commission  notes  that  the  test  of  the 
Reform  Act  stated  that  broker-dealers  would  be 
permitted  to  file  copies  of  reports  Tiled  by  a  bank 
pursuant  to  section  8  of  the  ^nk  Holding  Company 
Act  of  1956.  Section  8  of  that  Act  refers  to  penalties; 
the  correct  citation  should  refer  to  section  5  of  the 
Bank  Holding  Company  Act,  which  refers  to 
reporting  obligations,  llie  rules  have  been  modified 
to  correct  this  error. 

The  proposed  rules  contained  special 
provisions  for  banks  “subject  to  examination  by, 
and  the  reporting  requirements  of  a  Federal  banking 
agency."  The  text  of  the  Reform  Act  refers  to  the 
"examination  by,  or  the  reporting  requirements  of  a 
Federal  banking  agency.”  The  Tinal  rules  have  been 
revised  to  track  the  statutory  language. 


provisions  proposed  for  insurance 
companies. 

One  commentator  suggested  that 
brokers  or  dealers  associated  with  a 
mutual  insurance  company  Material 
Associated  Person  should  be  exempt 
from  the  rules  except  to  the  extent  that 
they  should  be  required  to  file  the 
annual  and  quarterly  reports  filed  by  the 
insurance  company  with  state 
regulators.  The  Commission  believes 
that  it  is  appropriate  to  have  access 
through  the  broker  or  dealer  to  all  those 
reports  filed  by  insurance  company 
Material  Associated  Persons.  By 
requiring  the  broker-dealer  to  maintain 
all  reports  filed,  the  Commission  is 
assured  of  prompt  access  to  the 
information  contained  therein  when 
necessary. 

Another  commentator  noted  that 
while  all  state  insurance  regulators 
require  the  insurance  companies  subject 
to  their  authority  to  file  annual  reports, 
only  a  limited  number  require  quarterly 
statements  while  the  risk  assessment 
rules  require  quarterly  disclosure. 
Although  this  commentator  pointed  out 
that  states  with  quarterly  filing 
requirements  include  the  major  markets 
for  insurance  companies,  and  that  the 
major  insurance  companies  therefore 
file  quarterly  reports,  the  Commission 
has  a  strong  interest  in  receiving 
quarterly  reports.  Therefore,  the  rules 
provide  that,  in  the  event  an  insurance 
company  does  not  prepare  quarterly 
reports  for  a  state,  the  associated 
broker-dealer  must  maintain  the  records 
required  by  Rule  17h-lT  and  file  a  Form 
17-H  on  a  quarterly  basis.  The 
commentator  also  indicated  that  reports 
are  filed  on  forms  adopted  by  the 
National  Association  of  Insurance 
Commissioners,  not  on  forms  prescribed 
by  the  insurance  company's  domiciliary 
state.  The  text  of  the  rules  has  been 
changed  to  reflect  that  distinction  and  to 
indicate  that  the  reports  are  to  be  filed 
regardless  of  whom  they  are  filed  with 
at  the  state  level.  In  conclusion,  the 
Commission  is  adopting  the  provisions 
with  respect  to  insurance  companies  as 
proposed  with  the  clarification 
discussed  above. 

3.  Futures  Commission  Merchants 

The  Commission  has  added  a  new 
provision  to  the  rules  adopted  today 
with  respect  to  Material  Associated 
Persons  subject  to  the  supervision  of  the 
Commodity  Futures  Trading 
Commission  (the  “CFTC").  Pursuant  to 
this  section,  a  broker-dealer  will  be 
deemed  in  compliance  with  the 
recordkeeping  and  reporting 
requirements  if  it  maintains  and  files 
copies  of  Forms  1  FR-FCM  or  1  FR^ 


filed  by  the  Material  Associated  Person. 
The  Commission  believes  that  it  is 
appropriate  to  add  these  provisions 
because  entities  regulated  by  the  CFTC 
are  subject  to  recordkeeping,  reporting, 
and  supervisory  requirements  similar  to 
those  imposed  by  the  Commission  on 
broker-dealers. 

C.  Application  of  Rules  to  Non-Domestic 
Entities 

Proposed  Rules  17h-lT  and  17h-2T 
would  require  registered  broker-dealers 
to  make  and  keep  records  with  respect 
to  all  of  their  Material  Associated 
Persons,  regardless  of  the  nationality  or 
regulatory  status  of  such  Material 
Associated  Person.  In  order  to  assess 
the  impact  of  these  requirements  on 
multi-national  conglomerates,  the 
Commission's  proposal  specifically 
requested  comment  on  the  application  of 
the  risk  assessment  rules  to  foreign 
entities.  In  response,  several  U.S. 
subsidiaries  of  foreign  firms,  together 
with  a  number  of  foreign  regulatory 
authorities,  commented  on  the  proposed 
rules. 

The  foreign  commentators  made  the 
following  suggestions.  First,  noting  that 
many  non-domestic  Material  Associated 
Persons  are  subject  to  the  regulatory 
supervision  of  a  foreign  regulator,  the 
commentators  urged  the  Commission  to 
exempt  altogether  any  Material 
Associated  Person  subject  to  foreign 
regulation.  As  an  alternative,  the 
commentators  requested  that  the 
Commission  rely  on  the  home  country 
regulator  of  the  Material  Associated 
Person  for  assurances  of  the  entities' 
financial  soundness.  In  connection  with 
this  approach,  the  commentators  urged 
the  Commission  to  develop  additional 
and  more  extensive  information  sharing 
agreements  with  international 
regulatory  organizations  in  order  to 
create  a  global  risk  management 
environment  that  primarily  relies  on  the 
home  country  regulator  of  an 
international  enterprise. 

The  Commission  believes  in  the 
principle  of  cooperation  and  information 
sharing  among  financial  and  securities 
regulators.  However,  the  Reform  Act 
requires  the  Commission  to  promulgate 
rules  requiring  broker-dealers  to  report 
on  the  financial  condition  of  all  affiliates 
that  could  have  a  material  impact  on  the 
U.S.  registered  entity.  In  today's  global 
marketplace,  that  impact  could  just  as 
easily  ^  caused  by  a  non-domestic 
entity  as  a  domestic  one.  In  light  of  the 
Congressional  mandate  in  this  area,  the 
Commission  does  not  believe  it  is 
appropriate  to  exempt  foreign  entities 
from  the  application  of  the  risk 
assessment  rules,  even  if  a  foreign  firm 


32164 


Federal  Renter  /  VoL  57,  No.  140  /  Tuesday,  July  21.  1992  /  Rules  and  Regulations 


is  regulated  in  its  home  country.  Instead, 
the  Commission  has  determine  to 
adopt  the  approach  suggested  by  certain 
commentators,  which  the  Commission 
believes  will  enable  the  Commission  to 
properly  discharge  its  regulatory 
obligations  while  at  the  same  time 
affording  deference  to  the  existence  of 
foreign  banking  and  securities 
regulators. 

In  a  new  section  added  to  Rules  17h- 
IT  and  17h-2T,  a  broker-dealer  will  be 
allowed  to  maintain  and  file  reports 
prepared  by  a  Material  Associated 
Person  for  a  Foreign  Financial 
Regulatory  Authority  as  that  term  is 
defined  in  section  3(al(51)  of  the  Act  in 
lieu  of  having  to  prepare  a  Form  17-H.*  * 
The  Conunission  believes  this  approach 
will  not  be  unduly  burdensome  for 
foreign  entities  because  the  broker- 
dealer  will  be  permitted  to  file  copies  of 
foreign  regulatory  reports  directly  with 
the  Commission.  The  Commission  notes 
that  the  treatment  accorded  to  entities 
regulated  by  foreign  authorities  is 
similar  to  that  accorded  to  regulated 
domestic  entities.  In  effect,  the 
Commission  is  not  imposing  any 
additional  burdens  on  any  regulated 
entity  other  than  requiring  an  English 
translation  of  reports  already  pr^uced. 

Under  the  rules  adopted  t^ay,  where 
a  Material  Associated  Person  is  subject 
to  the  regulatory  supervision  of  a 
Foreign  Financial  Regulatory  Authority, 
the  broker-dealer  may  maintain  and  file 
copies  of  the  reports  produced  for  that 
regulator. 

D.  Exemptions 

In  order  to  create  a  risk  assessment 
program  that  both  deploys  the 
Commission's  resources  in  a  cost- 
elective  manner  and  focuses  in  on  the 
segment  of  the  securities  industry  most 
likely  to  have  a  signiHcant  impact  on  the 
operation  of  the  markets  or  on  investors, 
proposed  Rules  17h-lT  and  17h-2T 
contained  three  exemptive  provisions. 
The  first  would  permit  individual 
broker-dealers  to  apply  for  an 
exemption.  Section  17(h)  of  the  Act 
directs  the  Commission  to  consider  in 
the  exemptive  process  a  number  of 


' '  Section  3(a](51)  of  the  Act  defines  a  "foreign 
financial  regulatory  authority”  to  mean  ”any  (A) 
Foreign  securities  authority,  (B)  other  governmental 
body  or  foreign  equivalent  of  a  self-regulatory 
organization  empowered  by  a  foreign  government  to 
administer  or  enforce  its  laws  relating  to  the 
regulation  of  fiduciaries,  trusts,  commercial  lending, 
insurance,  trading  in  contracts  of  sale  of  a 
commodity  for  future  delivery,  or  other  instruments 
traded  on  or  subject  to  the  rules  of  a  contract 
market,  board  of  trade,  or  foreign  equivalent,  or 
other  fmancial  activities,  or  (C)  membership 
organization  a  function  of  which  is  to  regulate 
participation  of  its  members  in  activities  listed 
above." 


factors  that  were  contained  in  the 
proposed  rules.  Although  the 
Commission  believes  it  is  appropriate 
for  the  Commission  to  consider 
exemptive  applications  &x)m  individual 
broker-dealers,  because  the  factors  for 
this  general  exemption  are  set  forth  in 
the  text  of  the  statute,  it  is  unnecessary 
to  repeat  them  in  the  text  of  the  rules. 
Therefore,  the  Icmguage  contained  in  the 
proposed  rules  duplicating  the  statutory 
language  will  not  be  repeated  in  the 
rules. 

The  second  category  of  exemption 
contained  in  Rules  17h-lT  and  17h-2T 
would  exempt  limited  purpose  mutual 
fimd  brokers  who  are  exempt  from  the 
provisions  of  the  customer  protection 
rule.  Rule  15c3-3  pursuant  to  paragraph 
(k)(l)  thereof.**  TTiis  category  would 
include  the  firms  associated  with 
insurance  companies  that  are  registered 
with  the  Commission  as  broker-dealers 
in  order  to  offer  variable  annuity  and 
other  related  products.  Because  the 
Commission  believes  these  limited 
purpose  firms  pose  limited  systemic  or 
customer  risk  and  are  beyond  the 
intended  scope  of  the  Reform  Act,  this 
aspect  of  the  proposal  is  being  adopted. 
This  exemption  will  exempt  these  firms, 
regardless  of  the  amount  of  capital  they 
maintain. 

The  third  category  of  exemption 
contained  in  the  proposed  rules  would 
also  have  exempted  broker-dealers  that 
maintain  capital  of  less  than  $5  million 
and  which  do  not  cany  customer 
accounts.  The  commentators  who 
discussed  fiiis  exemption  generally 
agreed  that  the  $5  million  capital 
threshold  was  too  low.  Alternatives 
ranged  from  $25  to  $100  million  in 
capital  or  a  sliding  scale  approach 
correlating  the  amount  of  capital  with 
the  nature  and  scope  of  the  risk 
associated  with  different  activities. 
Several  commentators  suggested  that 
the  rules  exempt  all  but  the  largest  50  to 
75  broker-dealers.  Virtually  all  the 
commentators  opposed  the  condition 
that  would  cause  all  broker-dealers  that 
hold  customer  funds  or  securities  or 
carry  customer  accounts  to  be  subject  to 
the  rules. 


These  broker-dealers  are  exempt  from  the 
provisions  of  Role  15c3-3  pursuant  to  paragraph 
(k)(l)  thereof.  They  must  limit  their  activities  to  the 
purchase,  sale,  and  redemption  of  redeemable 
securities  of  registered  investment  companies  or  of 
interests  or  participation  in  an  insurance  company 
separate  account,  whether  or  not  registered  as  an 
investment  company;  the  solicitation  of  share 
accounts  for  savings  and  loan  associations  insured 
by  an  instrumentality  of  the  United  States;  and  the 
sale  of  securities  for  the  account  of  a  customer  to 
obtain  funds  for  immediate  reinvestment  in 
redeemable  securities  of  registered  investment 
companies. 


The  Commission  believes  that, 
especially  in  the  initial  phases  of  the 
risk  assessment  program,  caution  is 
warranted  in  the  setting  of  the 
exemptive  provisions  in  the  risk 
assessment  rules.  The  Commission  does 
conclude,  however,  that  a  refinement 
can  be  made  to  this  exemptive  provision 
that  will  reduce  the  overall  number  of 
subject  broker-dealers  without  a 
corresponding  trade-off  in  risk. 

Therefore,  the  rules  being  adopted  today 
raise  the  $5  million  to  $20  million  except 
as  to  firms  that  hold  customer  assets 
(unless  they  maintain  less  that  $250,000 
in  net  capital).  Excluded  also  would  be 
broker-dealers  that  clear  customer 
trades  but  do  not  hold  funds  or 
securities  for  customers  except  to 
facilitate  transactions  and  only  for  the 
time  necessary  to  complete  the 
transaction. 

As  noted,  as  proposed,  all  firms  that 
carry  customer  accounts  would  be 
covered  by  the  rules.  The  commentators 
objected  to  this  aspect  of  the  rules 
because  it  worild  subject  certain  firms 
with  minimal  capital  to  the 
recordkeeping  and  reporting 
requirements  solely  because  they  carry 
customer  accounts.  The  Commission 
considers  this  to  be  a  valid  point  which 
can  be  addressed  by  putting  a  “floor**  on 
these  firms.  Accordingly,  the  rules  have 
been  revised  to  limit  their  application  to 
those  carrying  firms  that  maintain  in 
excess  of  $250,000  in  capital.  Thus,  all 
broker-dealers  that  carry  customer 
accounts  who  maintain  capital  in  excess 
of  $250,000  would  be  subject  to  the  rules. 

A  review  of  the  capitalization  of  the 
securities  industry  reveals  that,  of  the 
approximately  5,600  broker-dealers  that 
conduct  a  public  business, 
approximately  600  firms  clear  and  carry 
the  accounts  of  customers.  Of  this 
number,  approximately  435  firms  have 
capital  in  excess  of  $250,000.  Together 
with  firms  that  maintain  in  excess  of  $20 
million,  today’s  action  would  subject 
approximately  630  firms  to  the  risk 
assessment  rules.  However,  Schedule  I 
to  the  FOCUS  Rejxul  requires  broker^ 
dealers  to  indicate  whether  or  not  the 
firm  is  a  subsidiary  of  a  parent  which  is 
not  a  registered  broker-dealer.  From  this 
item  an  estimate  of  how  many  broker- 
dealers  are  part  of  a  holding  company 
structure  (and  could  have  Material 
Associated  Persons)  can  be  achieved. 
The  most  recent  data  from  Schedule  I 
shows  that  280  broker-dealers  indicated 
they  were  a  subsidiary  of  a  non-broker 
dealer.  This  data  indicates  that  the 
actual  number  of  broker-dealers  that 
will  be  required  to  report  on  their 
Material  Associated  Persons  will  be 
considerably  smaller  than  the 
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approximately  630  firms  potentially 
subject  to  the  rules.  Finally,  while  the 
staff  plans  to  focus  its  efforts  on  the 
largest  50  to  75  broker-dealers,  in  the 
event  of  a  problem  with  a  firm  that 
carries  or  holds  customer  accounts,  the 
Commission  and  its  staff  will  have 
access  to  this  retained  data  and  will  be 
able  to  focus  more  promptly  on 
customer  exposure. 

IIL  Final  Risk  Assessment  Rules 

A.  Recordkeeping  and  Reporting 
Requirements 

Proposed  Rule  17h-lT  would  require 
broker-dealers  to  maintain  and  preserve 
two  general  categories  of  information 
concerning  each  Material  Associated 
Person  of  the  broker-dealer.  The  first 
category  concerned  the  bolding 
company's  organization  and  risk 
management  policies.  The  second 
involved  the  financial  condition  of  the 
organization,  including  financial 
statements  together  with  specialized 
categories  of  financial  and  securities 
activity  related  data,  such  as 
information  concerning  interest  rate 
swaps,  financial  instruments  and  real 
estate  ventures.  Proposed  Rule  17h-2T 
would  require  broker-dealers  to  file 
quarterly  reports  of  die  information 
required  to  be  maintained  by  Rule  17h- 
IT. 

The  commentators  to  the 
Commission’s  proposal  objected  to  the 
amoimt  of  information  required  to  be 
maintained  under  proposed  Rule  17h- 
IT.  Moreover,  the  commentators  argued 
that  the  level  of  detail  required  by 
proposed  Form  17-H  was  excessive  and 
beyond  what  the  Commission  requires 
for  its  regulatory  purposes.  The 
Commission  is  sensitive  to  the  concerns 
articulated  by  the  industry,  and  in 
adopting  the  risk  assessment  rules,  is 
reducing,  where  possible,  the 
recordkeeping  and  reporting  burdens 
imposed  by  the  rules.  In  addition,  many 
of  the  commentators’  suggestions  with 
respect  to  the  specifics  of  the  propiosal 
are  being  incorporated  into  the  rules  as 
adopted  today. 

1.  Organization  and  Risk  Management 
Policies 

(a)  Organizational  chart.  Paragraph 
(aKlKi)  of  Rule  17h-lT  will  require  a 
broker-dealer  to  maintain  an 
organizational  chart  of  the  holding 
company  structure.  The  broker-dealer  is 
required  to  indicate  which  associated 
persons  of  the  broker-dealer  are  deemed 
to  be  Material  Associated  Persons. 
Associated  persons  that  exist  solely  for 
tax  reasons  or  that  are  shell  companies 
that  produce  little  or  no  revenue  may 
either  be  omitted  fiom  the  chart  or 


combined  into  a  single  entry  to  reduce 
the  number  of  entries.  As  proposed, 
paragraph  (aXlMi)  would  have  required 
the  maintenance  of  a  flowchart 
compiled  during  the  audit  process. 

Several  commentators  pointed  out  that 
certain  organizations  either  do  not 
prepare  flowcharts,  or  prepare  them  on 
a  business  segment  rather  than  a  legal 
entity  basis,  as  the  proposal  would 
require.  Based  in  part  on  the  comments, 
the  Commission  has  decided  to 
eliminate  the  flowchart  requirement. 

Proposed  Form  17-H  specified  that  the 
organizational  chart  was  to  be  filed  in 
the  broker-dealer’s  first  risk  assessment 
filing  and  at  each  year-end.  Quarterly 
updates  would  be  required  only  where  a 
significant  change  has  occurred  in  the 
information  on  file  with  the 
Commission.  The  Commission  is 
adopting  these  filing  reqmrements  as 
proposed.** 

Form  17-H  has  been  revised  to 
conform  to  paragraph  (a)(l)(i)  and  no 
longer  calls  for  a  narrative  discussion 
concerning  the  criteria  used  in  selecting 
Material  Associated  Persons,  the 
business  lines  conducted,  and  the  names 
of  the  chief  executive,  operating 
financial  ofiicers  of  each  Material 
Associated  Person.  *111050  requirements 
were  burdensome,  and  the  Commission 
can  obtain  this  information  on  an  ad  hoc 
basis  as  needed.  Form  17-H  will  require 
the  name  and  telephone  number  of  a 
contact  person  at  the  broker-dealer  who 
will  be  available  to  answer  questicms 
concerning  the  information  reported 
therein,  including  the  holding  company 
structure  and  the  criteria  used  in 
designating  Material  Associated 
Persons. 

(b)  Risk  management  policies.  As 
proposed,  paragraphs  (a)(1)  (ii)  through 
(iv)  would  require  a  broker-dealer  to 
maintain  certain  risk  management 
policies  for  itself  and  each  Material 
Associated  Person.  The  Commission  has 
reorganized  these  provisions  into  a 
single  revised  paragraph.  As  revised,  the 
new  paragraph  no  longer  requires 
policies  concerning  credit  controls  and 
collateral  procedures.**  As  adopted. 


Under  the  temporary  impiementation  achedale 
set  forth  ia  thia  release,  broker-dealers  will  be 
required  to  furnish  an  organizational  chart  30  days 
after  the  initial  effective  date  of  the  rules.  Because 
the  rules  require  broker-dealers  to  Tile  the 
organizational  chart  in  each  year-end  Form  17-H. 
broker-dealers  operating  on  a  calendar  year  end 
would  technically  be  required  to  file  another  chart 
in  the  December  filing.  For  the  purposes  of  the 
phase-in  of  the  rales,  any  broker-dealer  filing  an 
organizational  chart  under  the  temporary 
implementation  schedule  need  not  file  the  chart  a 
second  time  in  the  first  year-end  filiog  unless  a 
material  change  has  occurred. 

**  The  Commission  notes  that  the  information 
regarding  capital  adequacy  formerly  contained  in 


Form  17-H  will  require  a  broker-dealer 
to  file  its  policy  information  only  in  the 
first  filing  with  the  Commission; 
quarterly  updates  will  be  required  only 
where  a  material  change  has  occurred  in 
the  information  on  file  with  the 
Commission. 

In  addition,  a  number  of 
commentators  argued  that  the  policies 
required  by  the  rules  should  be  the 
policies  of  the  broker-dealer  only,  and 
not  each  Material  Associated  Person. 

The  Commission  agrees  that  this 
clarification  is  warranted.  Therefore,  the 
proposal  has  been  amended  to  state  that 
the  policies  required  to  be  maintained 
under  Rule  17h-lT  and  filed  under  Rule 
17h-2T  should  be  the  broker-dealer’s 
policies  only.  Additionally,  the  final 
rules  require  the  broker-dealer  to 
maintain  policies  for  monitoring  and 
controlling  financial  and  operational 
risks  to  itself  based  on  the  activities  of 
its  Material  Associated  Persons. 

Finally,  some  commentators  were 
unsure  whether  the  Commission’s 
proposal  instituted  an  a^irmative 
burden  to  create  policies  and  procedures 
in  the  risk  management  area  if  none 
previously  existed.  The  Reform  Act 
provided  the  Commission  with  authority 
to  monitor  existing  procedures  for 
controlling  systemic  risk  in  the 
securities  industry,  if  a  firm  operates 
without  the  policies  referred  to  in  the 
rules,  it  will  be  sufficient  for  risk 
assessment  purposes  lot  the  broker- 
dealer  to  document,  in  writing,  the 
absence  of  such  policies. 

(c)  Material  legal  proceedings. 
Proposed  Rule  17h-lT  would  require 
broker-dealers  to  keep  records  that 
describe  all  material  pending  legal 
proceedings  to  which  the  broker-dealer 
or  any  Material  Associated  Person  is  a 
party,  or  to  which  any  of  its  property  is 
subject  and  that  would  be  required  to  be 
disclosed  under  GAAP.  The 
commentators  requested  clarification  on 
the  application  of  this  paragraph.  As 
revised,  new  paragraph  (a)(l)(ii)  will 
require  broker-dealers  to  maintain  a 
record  of  material  legal  proceedings  that 
would  be  required  to  be  disclosed  under 
GAAP  on  a  consolidated  basis  looking 
at  the  organization  as  a  whole.  The 
references  to  the  form  and  content  of 
Item  103  of  Regulation  S-4C  have  been 
deleted.  Rule  17h-2T  and  Form  17-41  will 
require  this  informatimi  to  be  filed  in  the 
first  Form  17-41  delivered  to  the 


paragraph  (a)(1)(vi)  of  proposed  Rule  17H-1T  hat 
been  incorporate  into  the  reviwd  paragraph 
(aHtliii).  Proposed  Item  4  of  Form  17-K  dealing 
with  capital  adequacy  informatioa  has  been 
deleted  as  unnecessary. 
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Commission,  with  quarterly  updates 
only  if  necessary. 

2.  Financial  information.  As  noted 
above,  the  second  general  category  of 
risk  assessment  information  required  to 
be  maintained  by  Rule  17h-lT  and  filed 
on  Form  17-H  pursuant  to  Rule  17h-2T 
will  include  the  financial  data  necessary 
to  assess  the  risks  to  a  registered  firm 
caused  by  the  activities  of  its  Material 
Associated  Persons.  The  Commission  is 
adopting  these  provisions  in  modified 
form  to  respond  to  many  of  the 
commentators’  suggestions. 

(a)  Financial  statements.  As  the 
Commission  stated  in  its  proposal,  the 
information  contained  in  the  financial 
statements  required  by  the  rules  will  be 
one  of  the  most  important  elements  of 
the  risk  assessment  program.  This  data 
will  enable  the  Commission  sta^  to 
evaluate  the  broker-dealer's  position  in 
the  holding  company  hierarchy  as  a 
whole,  and  will  give  an  overview  of  the 
financial  condition  of  the  organization. 

As  proposed.  Rule  17h-lT  would 
require  broker-dealers  to  make  and  keep 
consolidating  and  consolidated  balance 
sheets,  income  statements  and  cash  flow 
statements  for  the  broker-dealer  and 
each  Material  Associated  Person 
prepared  in  accordance  with  GAAP. 
Form  17-H  contained  various 
instructions  for  guidance  in  reporting  the 
financial  data  to  the  Commission. 
Specifically,  Form  17-H  required  the 
financial  statements  to  be  prepai;pd  in 
the  form  and  content  si}ecified  by 
Regulation  S-X.  Proposed  Form  17-H 
also  required  a  reconciliation  to  U.S. 
GAAP  in  the  event  that  the  financial 
statements  were  prepared  in  accordance 
with  a  comprehensive  set  of  accounting 
principles  other  than  U.S.  GAAP. 

Primarily,  the  commentators  objected 
to  the  burdens  imposed  by  the  rule’s 
requirement  to  present  financial  data  in 
the  form  required  by  Regulation  S-X. 
Broker-dealers  that  are  non-public 
companies,  or  that  have  non-public 
Material  Associated  Persons,  argued 
that  the  imposition  of  the  S-X  standards 
would,  in  essence,  require  the  firms  to 
develop  new  accounting  and  legal 
infrastructures  for  the  sole  purpose  of 
complying  with  the  Commission’s  risk 
assessment  rules.  In  proposing  this 
requirement,  the  Commission  did  not 
intend  to  impose  unnecessary  and  costly 
burdens  on  those  entities  not  otherwise 
subject  to  the  requirements  of 
Regulation  S-X.  Rather,  the  Commission 
intended  to  provide  guidance  regarding 
the  form  and  content  of  the  necessary 
financial  disclosure.  Therefore,  in  view 
of  the  opposition  to  this  requirement, 
and  the  burdens  cited  by  the  industry  in 
complying,  the  Commission  has  decided 
to  revise  the  requirements  for  financial 


disclosure  imder  the  rules.  The  revised 
rules  and  form  will  require  consolidated 
and  consolidating  financial  balance 
sheets,  income  statements  and 
statements  of  cash  flows  prepared  in 
accordance  with  GAAP  and  without 
reference  to  Regulation  S-X. 
Additionally,  the  requirement  for  a 
reconciliation  to  U.S.  GAAP  has  been 
deleted.  Entities  using  a  set  of 
accounting  principles  other  than  U.S. 
GAAP  will  be  required  to  disclose  what 
the  accoimting  principles  are,  but  will 
not  be  required  to  reconcile  the  numbers 
to  U.S.  GAAP. 

Additionally,  several  commentators 
requested  clarification  as  to  whether,  in 
the  preparation  of  the  consolidating 
financial  statements,  the  rules  would 
require  separate  stand-alone  financial  . 
data  for  each  Material  Associated 
Person.  The  Commission  has  revised 
paragraphs  (a)(l)(iv)  and  (a)(l)(v)  of 
Rule  17h-lT  and  the  corresponding 
sections  of  Form  17-H  to  specify  that  the 
consohdating  and  consolidated  balance 
sheets,  income  statements,  and 
statement  of  cash  flows  are  required  for 
the  broker-dealer  and  the  broker- 
dealer’s  ultimate  holding  company 
parent.  Separate  consolidating  and 
consolidated  information  is  not  required 
for  each  Material  Associated  Person 
included  in  the  consolidating  and 
consolidated  information. 

(b)  Aggregate  securities  and 
commodities  positions.  Proposed  Rule 
17h-lT  would  require  broker-dealers  to 
maintain  records  of  the  amount  at  the 
end  of  the  quarter,  and  the  highest  and 
lowest  amounts  during  the  quarter,  of 
securities  and  commodities  positions 
held  by  each  Material  Associated 
Person,  including  a  separate  listing  of 
each  position  that  exceeds  a  defined 
Materiality  Threshold  at  any  time  during 
the  quarter.  Proposed  Rule  17h-lT 
defined  the  term  Materiality  Threshold 
to  mean  the  greater  of:  (A)  $100  million; 
or  (B)  10  percent  of  the  broker-dealer’s 
tentative  net  capital  or  10  percent  of  the 
Material  Associated  Person’s  tangible 
net  worth,  whichever  is  greater. 
Proposed  Form  17-H  set  forth  a 
schedule  to  be  used  in  reporting  this 
data  to  the  Commission. 

Generally,  the  commentators 
recognized  the  need  for  the  Commission 
to  compile  and  analyze  position  data. 
The  writers  did,  however,  offer  a 
number  of  suggestions  that  the 
Commission  believes  are  helpful  and 
that  can  be  incorporated  into  the  final 
version  of  the  rules  being  adopted 
today.  Specifically,  the  Securities 
Industry  Association  (the  "SLA”) 
recommended  that  the  highs  and  lows 
for  single  position  tracking  requirements 
in  the  rule  should  be  determined  on  the 


basis  of  month-end  figures,  rather  than 
daily  figures,  which  would  impose  a 
costly  and  continuous  monitoring 
requirement.  The  Commission  agrees 
that  month-end  reporting  would  be 
sufficient  for  risk  assessment  purposes, 
and  has  modified  the  rule  accordingly. 

As  revised.  Rule  17h-lT  will  require 
broker-dealers  to  maintain  aggregate 
position  data  at  quarter  end,  and  at 
month  end  if  greater  than  quarter  end. 
Single  position  tracking  for  the  purposes 
of  monitoring  positions  that  are  larger 
than  the  Materiality  Threshold  will  be 
required  at  month  end.  Finally,  Item  5  of 
Form  17-H  has  been  modified  to 
conform  to  the  language  of  Rule  17h-lT, 
and  the  line  items  in  the  Form  have  been 
revised  to  reflect  the  commentators’ 
concerns  regarding  excessive  detail  in 
the  disclosure  of  options  positions. 

(c)  Financial  instruments.  Proposed 
Rule  17h-lT  required  broker-dealers  to 
maintain  information  concerning  the 
activities  of  a  Material  Associated 
Person  involving  financial  instruments 
with  off-balance  sheet  risk,  as  that  term 
is  used  in  Statement  of  Financial 
Accounting  Standards  No.  105  (“SFAS 
105").  SFAS  105,  which  applies  to  all 
companies  preparing  financial 
statements  in  accordance  with  GAAP, 
requires  disclosure  of  information  about 
financial  instruments  with  off-balance 
sheet  risk  and  financial  instruments 
with  concentration  of  credit  risk.  Off- 
balance  sheet  risk  is  referred  to  in  SFAS 
105  as  the  risk  of  accounting  loss 
(defined  as  the  loss  that  may  have  to  be 
recognized  due  to  credit  and  market  risk 
as  the  result  of  the  obligations  from  a 
financial  instrument). 

Initially,  several  commentators  noted 
that  SFAS  105  requires  the  disclosure  on 
an  annual  and  not  quarterly  basis.  The 
firms  argued  that  quarterly  reporting 
under  the  risk  assessment  rules  would 
create  additional  and  unneeded  cost. 
The  Commission  recognizes  that  certain 
additional  burdens  will  be  created  by 
the  imposition  of  quarterly  SFAS  105 
disclosure;  however,  the  market  for 
these  types  of  instruments  is  growing, 
and  much  of  this  activity  is  being 
booked  outside  of  the  registered  broker- 
dealer.  This  area  may  be  a  source  of 
concern  in  the  future,  as  complex  and 
risky  financial  products  are  developed 
and  become  more  prevalent  in  the 
securities  industry.  For  this  reason,  the 
Commission  is  requiring  quarterly 
reporting  of  financial  instrument  data 
imder  Rule  17h-2T  and  Form  17-H. 

Additionally,  the  Commission  had 
made  certain  revisions  to  the  applicable 
provisions  of  the  rule  and  form 
concerning  the  disclosure  of  finsmcial 
instruments.  Generally,  these  revisions 


Federal  Register  /  Vol.  57,  No,  140  /  Tuesday,  July  21,  1992  /  Rules  and  Regulations 


32167 


clarify  that  the  required  records  and 
disclosure  under  the  rales  would  be 
substantially  similar  to  that  required  by 
SFAS 105.  Thus,  paragraph  (a)(l](vii)  of 
Rule  17h-lT  will  require  broker-dealers 
to  maintain  the  notional  or  contractual 
amounts,  and  in  the  case  of  options,  the 
value  of  the  underlying  instruments,  of 
financial  instruments  as  the  term  is  used 
in  SFAS  105.  The  rules  require  a 
separate  listing  of  each  instrument 
where  the  credit  risk  with  respect  to  any 
individual  counterparty  exceeds  the 
Materiality  Threshold  at  quarter  end.*® 
As  previously  proposed,  the  rules  would 
require  the  monitoring  of  large 
exposures  on  a  daily  basis.  However, 
based  in  part  on  the  recommendation  of 
the  SLA,  rules  have  been  revised  to 
require  tracking  at  quarter  end  rather 
than  on  a  daily  basis  to  reduce 
unnecessary  burdens.  The  Commission 
wishes  to  point  out  that,  because  SFAS 
105  leaves  considerable  discretion  to  a 
firm  in  the  manner  it  discloses  financial 
instrument  data.  Form  17-H  contains 
detailed  line  item  breakdowns  of  these 
instruments  that  will  make  the 
information  reported  to  the  Commission 
more  meaningful  than  that  would  be 
disclosed  under  SFAS  105  in  a  Form  10- 
K. 

(d)  Bridge  loans  and  other  extensions 
of  credit.  Paragraph  (a)(ll(viii)  of  Rule 
17h-lT  will  require  the  aggregate 
amount  at  the  end  of  each  quarter,  and 
the  amoimt  at  month  end  if  greater  than 
quarter  end,  of  bridge  loans  or  other 
similar  extensions  of  credit  by  each 
Material  Associated  Person.  In  response 
to  the  suggestions  of  the  commentators, 
and  as  in  the  case  of  position  reporting, 
the  highest  and  lowest  amoimts  of 
bridge  loans  at  any  time  during  the 
quarter  will  not  be  required;  similarly, 
exposures  that  exceed  the  Materiality 
Threshold  need  only  be  noted  month 
end.  Quarterly  disclosure  of  this 
information  will  be  required  under  the 
provisions  of  Rule  17h-2T  and  Form  17- 
H. 

(e)  Commercial  paper  and  other 
financing  information.  Paragraph 
(a)(l)(ix]  of  Rule  17h-lT  will  require 
broker-dealers  to  keep  the  aggregate 
amount  at  the  end  of  each  quarter,  and 
the  amount  at  month  end  if  greater  than 
quarter  end,  of  commercial  paper, 
secured  and  other  unsecured  borrowing, 
bank  loans,  lines  of  credit,  and  the 
principal  installments  of  long-term  or 
medium-term  debt  scheduled  to  mature 
within  one  year.  The  rule  has  been 


*•  SFAS  105  defines  “credil  risk"  as  the 
possibility  that  a  loss  may  occur  from  the  failure  of 
another  party  to  perform  under  the  terms  of  the 
contract. 


revised  to  clarify  that  this  information 
should  be  kept  for  the  broker-dealer  and 
each  Material  Associated  Person. 

Because  large  broker-dealers  rely  on  the 
commercial  paper  market  for  a 
significant  amount  of  their  daily  funding 
needs,  the  Commission  believes  funding 
data  will  be  critical  to  the  effective 
implementation  of  the  risk  assessment 
program.  As  in  other  areas,  the 
Commission  has  revised  this  provision 
in  response  to  the  suggestions  of  the 
commentators  to  require  broker-dealers 
to  maintain,  and  report,  the  amounts  of 
commercial  paper  and  other  financing 
sources  outstanding  at  the  end  of  each 
quarter  and  not  the  highest  and  lowest 
amounts  during  the  quarter  as  the 
Commission’s  proposal  would  have 
required. 

(f)  Real  estate  information.  Proposed 
Rule  17h-lT  required  broker-dealers  to 
maintain  various  detailed  information 
concerning  the  real  estate  and  mortgage 
loan  activities  of  their  Material 
Associated  Persons.  The  Commission  is 
particularly  concerned  about  the  impact 
mortgage  loans  and  real  estate 
investments  made  by  a  Material 
Associated  Person  could  have  on  a 
registered  broker-dealer.  The 
Commission  is  adopting  the  rules’  real 
estate  provisions  with  a  number  of 
changes  that  respond  to  the  issues 
raised  by  the  commentators. 

Paragraph  (a)(l)(x]  of  Rule  17b-lT  will 
require  a  breakdown  of  real  estate  loans 
and  investments  by  type  of  property, 
geographic  distribution;  the  value  of 
loans  that  are  not  current,  are  in  the 
process  of  foreclosure,  or  have  been 
restructured;  the  allowance  for  losses  on 
loans  and  investnients;  and  information 
concerning  risk  concentration.  The  rule 
specifically  excludes  information 
regarding  trading  positions  in  whole 
loans,  which,  as  the  commentators 
pointed  out,  are  usually  held  for  short 
periods  of  time.  As  proposed.  Rule  17h- 
IT  would  have  required  the 
maintenance  of  information  concerning 
the  Material  Associated  Person’s 
lending  and  risk  management  policies 
and  pdicies  for  placing  loans  on  a  non¬ 
accrual  status.  These  requirements  have 
not  been  adopted  into  the  final  rules  as 
the  Commission  believes  this  is  an  area 
where  a  burden  can  be  reduced  without 
signihcant  loss  to  the  risk  assessment 
program.  The  Material  Associated 
Person  would  only  be  required  to 
provide  the  criteria  it  uses  for 
determining  which  loans  are  not  current. 
In  this  regard,  new  Item  9  of  Form  17-H 
has  been  streamlined  by  eliminating  the 
requirement  to  produce  a  narrative 
.  analysis  reflecting  problem  loans  or 


investments.  Section  E  of  Part  11  of  Form 
17-H  has  similarly  been  revised  by 
reducing  the  level  of  detail  in  reporting. 
The  Commission  believes  that  these 
revisions  address  the  concerns  of  the 
commentators  concerning  the  burdens  of 
complying  with  the  real  estate 
provisions  of  the  risk  assessment  rules. 

B.  Location  of  records.  In  order  to 
address  the  commentators’  concern  with 
maintaining  and  storing  information 
about  many  different  enterprises  within 
the  holding  company,  the  Commission  is 
adopting  a  new  paragraph  in  Rule  17h- 
IT  that  would  permit  the  required 
records  to  be  maintained  at  a  Material 
Associated  Person,  or  at  some  other 
records  storage  facility.  Any  such 
location  must  be  in  the  United  States 
and  the  records  must  be  kept  in  an 
easily  accessible  place  as  that  term  is 
used  in  Rule  17a-4.  Moreover,  in  order 
to  operate  under  this  new  provision,  the 
broker-dealer  must  furnish  to  the 
Commission  an  undertaking  permitting 
the  examination  of  the  records  by  the 
Commission  or  its  designees  similar  to 
that  currently  required  by  the 
Commission’s  broker-dealer 
recordkeeping  rales. 

C.  Reporting  requirements.  Proposed 
Rule  17h-2T  specified  that  Form  17-H 
would  be  required  within  45  days  after 
the  end  of  each  fiscal  quarter.  The  rule 
permitted  the  filing  of  the  year-end 
consolidating  and  consolidated  financial 
statements  within  90  days  after  the  end 
of  the  fiscal  year.  Citing  personnel  and 
time  problems,  several  brdeer-dealers, 
together  with  the  SIA,  requested  that  the 
filing  deadlines  be  extended  by  15  days 
for  both  the  quarter-end  filings  and  the 
year-end  filings.  The  Commission 
regards  this  concern  as  valid,  and  has 
extended  the  reporting  timeframes  set 
forth  in  paragraph  (aHl)  of  Rule  17h-2T 
to  60  and  105  days  respectively. 

Rule  17h-2T  has  also  been  revised  to 
conform  to  the  various  revisions  made 
to  rule  17h-lT.  For  example,  paragraph 
(c)(1)  of  the  rule’s  special  provisions  for 
banks  has  been  refined  to  specify  the 
particular  banking  reports  that  are 
required  to  be  filed  with  the 
Commission.  Paragraphs  (c)(3)  and  (d) 
have  been  added  for  Material 
Associated  Persons  that  are  subject  to 
the  supervision  of  the  CFTC  and  foreign 
regulatory  authorities. 

rV.  Temporary  Implementation  Schedule 

Many  of  the  commentators  to  the 
Commission’s  proposal  pointed  to  the 
personnel  and  systems  adjustments  that 
would  be  required  to  comply  with  the 
recordkeeping  and  reporting 
requirements  set  forth  in  the  rules  being 
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adopted  today.  To  ease  the  burdens 
associated  with  starting  the  risk 
assessment  program,  the  Commission  is 
adopting  a  temporary  implementation 
schedule  to  phase-in  the  rules.  During 
the  comment  process  it  was  stated  that 
certain  of  the  items  called  for  under  the 
rules  (such  as  the  organization  chart  and 
risk  management  policy  information] 
generally  already  exist.  Therefore,  it 
would  not  be  difficult  for  broker-dealers 
to  supply  this  information  relatively 
shortly  after  the  rules  become  effective. 
The  remainder  of  the  Hnancial  data  will, 
it  was  argued,  take  sometime  for  the 
industry  to  compile. 

The  Commission  believes  it  is 
important  to  commence  the  information 
gathering  process  as  sochi  as  possible 
and  therefore  the  rules  will  require  that 
broker-dealers  maintain  the  information 
required  by  paragraphs  (a](l)(i)  (the 
organization  chart),  (a)(2](ii]  (risk 
management  policy  information]  and 
(a](l](iii]  (disclosure  of  litigation]  of  Rule 
17h-lT  commencing  September  30, 1992. 
Rules  17h-2T  will  require  broker-dealers 
to  file  this  limited  information  with  the 
Commission  on  or  before  October  31, 
1992.  The  rules  will  become  fully 
effective  on  December  31, 1992. 

V.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
("FRFA”]  in  accordance  with  5  U.S.C. 
630  concerning  the  final  rules.  The  FRFA 
notes  that  the  Commission  did  not 
receive  any  comments  regarding  the 
Initial  Regulatory  Flexibility  Analysis.  A 
copy  of  the  FRFA  may  be  obtained  by 
contacting  Roger  G.  Coffin,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington  DC,  20549,  (202]  272- 
7375. 

VI.  Statutory  Analysis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections  17 
and  23  thereof,  15  U.S.C.  78q  and  78w, 
the  Commission  is  adding  a  new 
240.17h-lT  and  240.17h-2T  to  title  17  of 
the  Code  of  Federal  Regulations  in  the 
manner  set  forth  below. 

VII.  List  of  Subjects  in  17  CFR  Parts  240 
and  249 

Reporting  and  recordkeeping 
requirements;  Securities. 

VIII.  Text  of  the  Final  Rules 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  240-^ENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240  is 
amended  by  adding  the  following 
citation: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77],  778, 
77eee,  77ggg,  77nnn,  77988,  77ttt,  78c,  78d,  78i, 
78),  781,  78m,  78n,  78o,  78p,  78s,  78w,  78x, 
7811(d),  79q,  79t,  80a-20,  80a-23,  80a-29,  80a- 
37, 80b-3, 80b-4,  and  80b-ll,  unless 
otherwise  noted. 

***** 

Section  240. 17h-lT  also  issued  under 
15  U.S.C.  78q. 

***** 

2.  By  adding  §  240.17h-lT  to  read  as 
follows: 

§  240.17h-1T  Risk  assessment 
recordkeeping  requirements  for  associated 
persons  of  brokers  and  dealers. 

(a)  Requirement  to  maintain  and 
preserve  information.  (1)  Every  broker 
or  dealer  registered  with  the 
Commission  pursuant  to  section  15  of 
the  Act,  and  every  municipal  securities 
dealer  registered  pursuant  to  Section 
15B  of  the  Act  for  which  the  Commission 
is  the  appropriate  regulatory  agency, 
unless  exempt  pursuant  to  paragraph  (c) 
of  this  section,  shall  maintain  and 
preserve  the  following  information: 

(i)  An  organizational  chart  which 
includes  the  broker  or  dealer  and  all  its 
associated  persons.  Included  in  the 
organizational  chart  shall  be  a 
designation  of  which  associated  persons 
are  Material  Associated  Persons  as  that 
term  is  used  in  paragraph  (a](2]  of  this 
section; 

(ii)  Written  policies,  procedures,  or 
systems  concerning  the  broker  or 
dealer's: 

(A)  Method(s]  for  monitoring  and 
controlling  financial  and  operational 
risks  to  it  resulting  from  the  activities  of 
any  of  its  associated  persons,  other  than 
a  natural  person; 

(B)  Financing  and  capital  adequacy, 
including  information  regarding  sources 
of  funding,  together  with  a  narrative 
discussion  by  management  of  the 
liquidity  of  the  material  assets,  the 
structure  of  debt  capital,  and  sources  of 
alternative  funding;  and 

(C)  Trading  positions  and  risks,  such 
as  records  regarding  reporting 
responsibilities  for  trading  activities, 
policies  relating  to  restrictions  or 
limitations  on  trading  securities  and 
financial  instruments  or  products,  and  a 
description  of  the  types  of  reviews 
conducted  to  monitor  existing  positions, 
and  limitations  or  restrictions  on  trading 
activities. 

(iii)  A  description  of  all  material 
pending  legal  or  arbitration  proceedings 


involving  a  Material  Associated  Person 
or  the  broker  or  dealer  that  are  required 
to  be  disclosed  by  the  ultimate  holding 
company  under  generally  accepted 
accounting  principles  on  a  consolidated 
basis; 

(iv)  Consolidated  and  consolidating 
balance  sheets,  prepared  in  accordance 
with  generally  accepted  accounting 
principles,  which  may  be  unaudited  and 
which  shall  include  the  notes  to  the 
financial  statements,  as  of  quarter  end 
for  the  broker  or  dealer  and  its  ultimate 
holding  company; 

(v)  Quarterly  consolidated  and 
consolidating  income  statements  and 
consolidated  cash  flow  statements, 
prepared  in  accordance  with  generally 
accepted  accounting  principles,  which 
may  be  unaudited  and  which  shall 
include  the  notes  to  the  financial 
statements,  for  the  broker  or  dealer  and 
its  ultimate  holding  company; 

(vi)  The  amount  as  of  quarter  end,  and 
at  month  end  if  greater  than  quarter  end, 
of  the  aggregate  long  and  short 
securities  and  commodities  positions 
held  by  each  Material  Associated 
Person,  including  a  separate  listing  of 
each  single  unhedged  securities  or 
commodities  position,  other  than  U.S. 
government  or  agency  securities,  that 
exceeds  the  Materiality  Threshold  at 
any  month  end; 

(vii)  The  notional  or  contractual 
amounts,  and  in  the  case  of  options,  the 
value  of  the  underlying  instruments,  as 
of  quarter  end,  of  financial  instruments 
with  off-balance  sheet  risk  and  financial 
instruments  with  concentrations  of 
credit  risk  (as  those  terms  are  used  in 
Statement  of  Financial  Accounting 
Standards  No.  105]  where  the  Material 
Associated  Person  operates  a  trading 
book,  with  a  separate  entry  of  each 
commitment  where  the  credit  risk  (as 
that  term  is  used  in  Statement  of 
Financial  Accounting  Standards  No. 

105]  with  respect  to  a  counterparty 
exceeds  the  Materiality  Threshold  at 
quarter  end; 

(viii)  The  aggregate  amount  as  of 
quarter  end,  and  the  amount  at  month 
end  if  greater  than  quarter  end,  of  all 
bridge  loans  and  those  other  material 
unsecured  extensions  of  credit  (not 
including  intra-group  receivables]  with 
an  initial  or  remaining  maturity  of  less 
than  one  year  by  each  Material 
Associated  Person,  together  with  the 
allowance  for  losses  for  such 
transactions,  including  a  specific 
description  of  any  extensions  of  credit 
to  a  single  borrower  exceeding  the 
Materiality  Threshold  at  any  month  end; 

(ix)  The  aggregate  amount  as  of 
quarter  end,  and  the  amount  at  month 
end  if  greater  than  quarter  end,  of 
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commercial  paper,  secured  and  other 
unsecured  borrowing,  bank  loans,  lines 
of  credit  or  any  other  borrowings,  and 
the  principal  installments  of  long-term 
or  medium-term  debt,  scheduled  to 
mature  within  twelve  months  from  the 
most  recent  Hscal  quarter  for  the  broker 
or  dealer  and  each  Material  Associated 
Person:  and 

(xXData  relating  to  real  estate 
activities,  including  mortgage  loans  and 
investments  in  real  estate,  but  not 
including  trading  positions  in  whole 
loans,  conducted  by  each  Material 
Associated  Person,  including: 

(A)  Real  estate  loans  and  investments 
by  type  of  property,  such  as  construction 
and  development,  residential, 
commercial  and  industrial  or  farmland; 

(B)  The  geographic  distribution,  as  of 
quarter  end,  by  type  of  loan  or 
investment  where  the  amount  exceeds 
the  Materiality  Threshold  at  quarter 
end; 

(C)  The  aggregate  carrying  value  of 
loans  which  each  Material  Associated 
Person  deems  to  be  not  current  as  to 
interest  or  principal,  together  with  the 
Material  Associated  Person’s  criteria  for 
the  determination  of  which  loans  are  not 
current,  or  which  are  in  the  process  of 
foreclosure  or  that  have  been 
restructured; 

(D)  The  allowance  for  losses  on  loans 
and  on  investment  real  estate  by  type  of 
loan  or  investment,  and  the  activity  in 
the  allowance  for  losses  account;  and 

(E)  Information  about  risk 
concentration  in  the  real  estate 
investment  and  loan  portfolio,  including 
information  about  risk  concentration  to 
a  single  borrower  or  location  of  property 
if  the  risk  concentration  exceeds  the 
Materiality  Threshold  at  quarter  end. 

(2)  The  determination  of  whether  an 
associated  person  of  a  broker  or  dealer 
is  a  Material  Associated  Person  shall 
involve  consideration  of  all  aspects  of 
the  activities  of,  and  the  relationship 
between,  both  entities,  including  without 
limitation,  the  following  factors: 

(i)  The  legal  relationship  between  the 
broker  or  dealer  and  the  associated 
person; 

(ii)  The  overall  Financing  requirements 
of  the  broker  or  dealer  and  the 
associated  person,  and  the  degree,  if 
any,  to  which  the  broker  or  dealer  and 
the  associated  person  are  financially 
dependent  on  each  other; 

(iii)  The  degree,  if  any,  to  which  the 
broker  or  dealer  or  its  customers  rely  on 
the  associated  person  for  operational 
support  or  services  in  connection  with 
the  broker’s  or  dealer’s  business; 

(iv)  The  level  of  risk  present  in  the 
acUvities  of  the  broker's  or  dealer’s 
associated  persons;  and 


(v)  The  extent  to  which  the  associated 
person  has  the  authority  or  the  ability  to 
cause  a  withdrawal  of  capital  from  the 
broker  or  dealer. 

(3)  The  information,  reports  and 
records  required  by  the  provisions  of 
this  section  shall  be  maintained  and 
preserved  in  accordance  with  the 
provisions  of  section  240.17a-4  and  shall 
be  kept  for  a  period  of  not  less  than 
three  years  in  an  easily  accessible  place. 

(4)  For  the  purposes  of  this  section 
and  section  240.17h-2T,  the  term 
“Materiality  Threshold"  shall  mean  the 
greater  of; 

(i)  $100  million;  or 

(ii)  10  percent  of  the  broker  or  dealer’s 
tentative  net  capital  based  on  the  most 
recently  filed  Form  X-17A-5  or  10 
percent  of  the  Material  Associated 
Person’s  tangible  net  worth,  whichever 
is  greater. 

(b)  Special  provisions  with  respect  to 
material  associated  persons  subject  to 
the  supervision  of  certain  domestic 
regulators.  A  broker  or  dealer  shall  be 
deemed  to  be  in  compliance  with  the 
recordkeeping  requirements  of 
paragraph  (a)  of  this  section  with 
respect  to  a  Material  Associated  Person 
if: 

(1)  Such  Material  Associated  Person  is 
subject  to  examination  by,  or  the 
reporting  requirements  of,  a  Federal 
banking  agency  and  the  broker  or  dealer 
maintains  in  accordance  with  the 
provisions  of  this  section  copies  of  all 
reports  submitted  by  such  Material 
Associated  Person  with  the  Federal 
banking  agency  pursuant  to  section  5211 
of  the  Revised  Statutes,  section  9  of  the 
Federal  Reserve  Act,  section  7(a)  of  the 
Federal  Deposit  Insurance  Act,  section 
10(b)  of  the  Home  Owners’  Loan  Act,  or 
section  5  of  the  Bank  Holding  Company 
Act  of  1956  other  than  the  Form  FR  2068: 
or 

(2)  If  such  Material  Associated  Person 
is  subject  to  the  supervision  of  an 
insurance  commissioner  or  other  similar 
o^cial  or  agency  of  a  state,  and  the 
broker  or  dealer  maintains  in 
accordance  with  the  provisions  of  this 
section  copies  of  the  Aimual  and 
Quarterly  Statements  with  Schedules 
and  Exhibits  prepared  by  the  insurance 
company  on  forms  prescribed  by  the 
National  Association  of  Insurance 
Commissioners;  or 

(3)  In  the  event  an  insurance  company 
is  not  required  to  prepare  Quarterly 
Statements  on  forms  prescribed  by  the 
National  Association  of  Insurance 
Commissioners,  the  broker  or  dealer 
must  maintain  and  preserve  the  records 
required  by  paragraph  (a)  of  this  section 
on  a  quarterly  basis;  or 

(4)  In  the  case  of  a  Material 
Associated  Person  that  is  subject  to  the 


supervision  of  the  Commodity  Futures 
Trading  Commission,  the  broker  or 
dealer  maintains  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
reports  filed  on  Forms  1  FR-FCM  or  1 
FR-IB  by  such  Material  Associated 
Person  with  the  Commodity  Futures 
Trading  Commission. 

(c)  Special  provisions  with  respect  to 
material  associated  persons  subject  to 
the  supervision  of  a  foreign  financial 
regulatory  authority.  A  broker  or  dealer 
shall  be  deemed  to  be  in  compliance 
with  the  recordkeeping  requirements  of 
paragraph  (a)  of  this  section  with 
respect  to  a  Material  Associated  Person 
if  such  broker  or  dealer  maintains  in 
accordance  with  the  provisions  of  this 
section  copies  of  the  reports  Filed  by 
such  MateriaFAssociated  Persons  with  a 
Foreign  Financial  Regulatory  Authority. 
The  broker  or  dealer  shall  maintain  a 
copy  of  the  original  report  and  a  copy 
translated  into  the  English  language.  For 
the  purposes  of  this  section,  the  term 
Foreign  Financial  Regulatory  Authority 
shall  have  the  meaning  set  forth  in 
section  3(a)(51)  of  the  Act. 

(d)  Exemptions.  (1)  'The  provisions  of 
this  section  shall  not  apply  to  any 
broker  or  dealer  which  is  exempt  from 
the  provisions  of  section  240.15c3-3: 

(1)  Pursuant  to  paragraph  (k)(l)  of 
§  240.15C3-3:  or 

(ii)  Pursuant  to  paragraph  (k)(2)  of 
§  240.15C3-3:  or 

(iii)  If  the  broker  or  dealer  does  not 
qualify  for  an  exemption  from  the 
provisions  of  §  240.i5c3-3  and  such 
broker  or  dealer  does  not  hold  funds  or 
securities  for,  or  owe  money  or 
securities  to,  customers  and  does  not 
carry  the  accounts  of  or  for  customers; 
unless 

(iv)  In  the  case  of  paragraphs  (d)(l)(ii) 
or  (d)(l)(iii)  of  this  section,  the  broker  or 
dealer  maintains  capital  including  debt 
subordinated  in  accordance  with 
appendix  D  of  $  240.15c3-l  equal  to  or 
greater  than  $20,000,000. 

(2)  The  provisions  of  this  section  shall 
not  apply  to  any  broker  or  dealer  which 
maintains  capital  including  debt 
subordinated  in  accordance  with 
appendix  D  of  section  240.15c3-l  of  less 
than  $250,000,  even  if  the  broker  or 
dealer  hold  funds  or  securities  for,  or 
owes  money  or  securities  to,  customers 
or  carries  the  accounts  of  or  for 
customers. 

(3)  In  calculating  capital  for  the 
purposes  of  this  paragraph,  a  broker  or 
dealer  shall  include  the  equity  capital 
and  subordinated  debt  of  any  other 
registered  brokers  or  dealers  that  are 
associated  with  the  broker  or  dealer  and 
are  not  otherwise  exempt  from  the 
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provisions  pursuant  to  paragraph 

(d](l)(i}  of  this  section. 

(4)  The  Conunission  may,  upon 
written  application  by  a  Reporting 
Broker  or  Dealer,  exempt  from  the 
provisions  of  this  section,  either 
unconditionally  or  on  speciHed  terms 
and  conditions,  any  brokers  or  dealers 
associated  with  such  Reporting  Broker 
or  Dealer.  The  term  "Reporting  Broker  or 
Dealer"  shall  mean,  in  the  case  of  a 
broker  or  dealer  that  is  associated  with 
other  registered  brokers  or  dealers,  the 
broker  or  dealer  which  maintains  the 
greatest  amount  of  net  capital  as 
reported  on  its  most  recently  fixed  Form 
X-17A-5.  In  granting  exemptions  under 
this  section,  the  Commission  shall 
consider,  among  other  factors,  whether 
the  records  and  other  infonnation 
required  to  be  maintained  pursuant  to 
this  section  concerning  the  Material 
Associated  Persons  of  the  broker  or 
dealer  associated  with  the  Reporting 
Broker  or  Dealer  will  be  available  to  the 
Commission  pursuant  to  §  240.17h-2T. 

(e)  Location  of  records.  A  broker  or 
dealer  required  to  maintain  records 
concerning  a  Material  Associated 
Person  pursuant  to  this  section  may 
maintain  those  records  either  at  the 
Material  Associated  Person  or  at  a 
records  storage  facility  provided  that  the 
records  are  located  within  the 
boundaries  of  the  United  States  and  the 
records  are  kept  in  an  easily  accessible 
place,  as  that  term  is  used  in  §  240.17a- 
4.  In  order  to  operate  pursuant  to  the 
provisions  of  this  paragraph,  the 
Material  Associated  Person  or  other 
entity  maintaining  the  records  shall  file 
with  the  Commission  a  written 
undertaking  in  form  acceptable  to  the 
Commission,  signed  by  a  duly 
authorized  person,  to  the  effect  that  the 
records  will  be  treated  as  if  the  broker 
or  dealer  was  maintaining  the  records 
pursuant  to  this  section  and  that  die 
entity  maintaining  the  records 
imdertakes  to  permit  examination  of 
such  records  at  any  time  or  from  time  to 
time  during  business  hours  by 
representatives  or  designees  of  the 
Commission  and  to  promptly  furnish  the 
Commission  or  its  designee  true,  correct, 
complete  and  current  hard  copy  of  any 
or  all  or  any  part  of  such  recoitls.  The 
election  to  operate  pursuant  to  the 
provisions  of  this  paragraph  shall  not 
relieve  the  broker  or  dealer  required  to 
maintain  and  preserve  such  records 
from  any  of  its  responsibilities  under 
this  section  or  section  240.17h-2T. 

(f)  Confidentiality.  All  information 
obtained  by  the  Commission  pursuant  to 
the  provisions  of  this  section  from  a 
brolur  or  dealer  concerning  a  Material 
Associated  Person  shall  be  deemed 


confidential  infonnation  for  the 
purposes  of  section  24(b)  of  the  Act 

(g)  Temporary  implementation 
schedule.  Every  broker  or  dealer  sub)ect 
to  the  requirements  of  this  section  shall 
maintain  and  preserve  the  information 
required  by  paragraphs  (a)(l](i),  (ii),  and 
(iii)  of  this  section  commencing 
September  30, 1992.  Commencing 
December  31, 1902,  the  provisions  of  this 
section  shall  apply  in  their  entirety. 

'3.  By  adding  §  240.1^i-2T  to  read  as 
follows; 

§  240.17h-2T  Risk  assessment  reporting 
requirements  for  brokers  and  deaiers. 

(a)  Reporting  requirements  of  risk 
assessment  information  requir^  to  be 
maintained  by  section  240.17h-lT.  (1) 
Every  broker  or  deeder  registered  with 
the  Commission  pursuant  to  sec^on  15 
of  the  Act,  and  every  municipal 
securities  deeder  registered  pursuant  to 
section  15B  of  the  Act  for  which  the 
Commission  is  the  appropriate 
regulatory  agency,  unless  exempt 
pursuant  to  paragraph  (b)  of  this  section, 
shall  file  a  Form  17-H  within  60 
calendar  days  after  the  end  of  each 
fiscal  quarter.  The  Form  17-H  for  the 
fourth  fiscal  quarter  shall  be  filed  within 
60  calendar  days  of  the  end  of  the  fiscal 
year.  The  cumulative  year-end  financial 
statements  required  by  section  240.17h- 
IT  may  be  filed  separately  within  105 
calendar  days  of  the  end  of  the  fiscal 
year. 

(2)  The  reports  required  to  be  filed 
pursuant  to  paragraph  (a)(1)  of  this 
section  shall  be  considered  filed  when 
received  at  the  Commission’s  principal 
ofiice  in  Washington,  DC. 

(3)  For  the  purposes  of  this  section, 
the  term  Material  Associated  Person 
shall  have  the  meaning  used  in 

S  240.17h-lT. 

(b)  Exemptions.  (1)  The  provisions  of 
this  section  shall  not  apply  to  any 
broker  or  dealer  which  is  exempt  from 
the  provisions  of  section  240.15c3-3: 

(i)  Pursuant  to  paragraph  (k)(l)  of 
§  240.15C3-3;  or 

(ii)  Pursuant  to  paragraph  (k)(2)  of 
§  240.15C3-3:  or 

(iii)  If  the  broker  or  dealer  does  not 
qualify  for  an  exemption  from  the 
provisions  of  §  240.15c3-3  and  such 
broker  or  dealer  does  not  hold  funds  or 
securities  for,  or  owe  money  or 
securities  to,  customers  and  does  not 
carry  the  accounts  of  or  for  customers: 
unless 

(iv)  In  the  case  of  paragraphs  (b)(l)(n) 
or  (b)(l)(iii)  of  this  section,  tJie  brol^  or 
dealer  maintains  capital  including  debt 
subordinated  in  accordance  with 
appendix  D  of  S  240.15C3-1  equal  to  or 
greater  than  $20^000,000. 


(2)  The  provisions  of  this  section  shall 
not  apply  to  any  broker  or  dealer  which 
maintains  capital  including  debt 
subordinated  in  accordance  with 
appendix  D  of  §  240.15c3-l  of  less  than 
$2MJOOO,  even  if  the  broker  or  dealer 
hold  funds  or  securifies  for,  or  owes 
money  or  securities  to,  customers  or 
carries  the  accounts  of  or  for  customers. 

(3)  In  calculating  capital  and 
subordinated  debt  for  the  purposes  of 
this  sectimi,  a  broker  or  dealer  shall 
include  the  equity  capital  and 
subordinated  debt  of  any  other 
registered  brokers  or  dealers  that  are 
associated  with  the  broker  or  dealer  and 
are  not  otherwise  exempt  firom  the 
provisions  pursuant  to  paragraph 
(b)(l)(i)  of  ^is  section. 

(4)  The  Commission  may,  upon 
written  apphcation  by  a  Reporting 
Broker  at  Dealer,  exempt  from  the 
provisions  of  diis  section,  either 
unconditionally  or  on  specified  terms 
and  conditions,  any  bn^ers  or  dealers 
associated  widi  the  Reporting  Broker  or 
Dealer.  The  term  “Reporting  Broker  or 
Dealer"  shall  mean,  in  the  case  of  a 
broker  or  dealer  that  is  associated  wldt 
other  registered  brokers  or  dealers,  the 
broker  or  dealer  which  maintains  the 
greatest  amount  of  net  capital  as 
reported  on  its  most  recently  filed  Form 
X-17A-5.  In  granting  exemptions  under 
this  section,  the  Commission  shall 
consider,  among  other  factors,  whether 
the  records  and  other  information 
required  to  be  maintained  pursuant  to 

S  240  J7h-1T  concerning  the  Material 
Associated  Persons  of  the  broker  or 
dealer  associated  with  the  Reporting 
Broker  or  Dealer  will  be  available  to  the 
Commission  pursuant  to  the  provisions 
of  this  section. 

(C)  Special  provisions  with  respect  to 
material  associated  persons  subject  to 
the  supervision  of  certain  domestic 
regulators.  A  broker  or  dealer  shall  be 
deemed  to  be  in  compliance  with  the 
reporting  requirements  of  paragraph  (a) 
of  this  section  with  respect  to  a  Material 
Associated  Person  if: 

(1)  Such  Material  Associated  Person  is 
subject  to  examination  by  or  the 
reporting  requirements  a  Federal 
banking  agency  and  the  broker  or  dealer 
or  such  Material  Associated  Person 
furnishes  in  accordance  with  paragrapdi 
(a)  of  this  section  copies  of  reports  fil^ 
on  Form  FR  Y-9C,  Form  FR  Y-6,  Form 
FR  Y-7,  and  Form  FR  2068  by  the 
Material  Associated  Person  with  the 
Federal  banking  agency  pursuant  to 
section  5211  of  the  Revis^  Statutes, 
section  9  of  the  Federal  Reserve  Act, 
section  7(a)  of  the  Federal  Deposit 
Insurance  Act,  section  10(b)  of  the  Home 
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Owners’  Loan  Act,  or  section  5  of  the 
Bank  Holding  Company  Act  of  1956;  or 

(2)  If  the  Material  Associated  Person 
is  subject  to  the  supervision  of  an 
insurance  commissioner  or  other  similar 
official  agency  of  a  state;  and 

(i)  In  the  case  of  a  Material 
Associated  Person  organized  as  a  public 
stock  company,  the  broker  or  dealer 
furnishes  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
hlings  made  by  the  insurance  company 
pursuant  to  sections  13  or  15  of  the  Act 
and  the  Investment  Company  Act  of 
1940;  or 

(ii)  In  the  case  of  Material  Associated 
Person  organized  as  a  mutual  insurance 
company  or  a  non-public  stock 
company,  the  broker  or  dealer  furnishes 
in  accordance  with  the  provisions  of  this 
section  copies  of  the  Aiinual  and 
Quarterly  Statements  prepared  by  the 
insurance  company  on  forms  prescribed 
by  the  National  Association  of 
Insurance  Commissioners.  The  Annual 
Statement  furnished  to  the  Commission 
pursuant  to  this  section  shall  include: 

The  classification  (distribution  by  state] 
section  from  the  schedule  of  real  estate; 
distribution  by  stale,  the  interest 
overdue  (more  than  three  months),  in 
process  of  foreclosure,  and  foreclosed 
properties  transferred  to  real  estate 
during  the  year  sections  from  the 
schedule  of  mortgages;  and  the  quality 
and  maturity  distribution  of  all  bonds  at 
statement  values  and  by  major  types  of 
issues  section  horn  the  schedule  of 
bonds  and  stocks.  All  other  Schedules 
and  Exhibits  to  such  Annual  and 
Quarterly  Statements  shall  be 
maintained  at  the  broker-dealer 
pursuant  to  the  provisions  of  §  240.17h- 
IT  but  not  furnished  to  the  Commission. 

(iii)  In  the  event  an  insurance 
company  organized  as  a  stock  or  mutual 
company  is  not  required  to  prepare 
Quarterly  Statements,  the  broker  or 
dealer  must  Hie  with  the  Commission  a 
Form  17-H  in  accordance  with  the 
provisions  of  this  section  on  a  quarterly 
basis. 

(3)  In  the  case  of  a  Material 
Associated  Person  that  is  subject  to  the 

■  supervision  of  the  Commodity  Futures 
Trading  Commission,  the  broker  or 
dealer  furnishes  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
reports  filed  by  the  Material  Associated 
Person  with  the  Commodity  Futures 
Trading  Commission  on  Forms  1  FR- 
FCM  or  1  FR-IB. 

(4)  No  broker  or  dealer  shall  be 
required  to  furnish  to  the  Commission 
any  examination  report  of  any  Federal 
banking  agency  or  any  supervisory 
recommendations  or  analyses  contained 
therein  with  respect  to  a  Material 
Associated  Person  that  is  subject  to  the 


regulation  of  a  Federal  banking  agency. 
All  information  received  by  the 
Commission  pursuant  to  this  section 
concerning  a  Material  Associated 
Person  that  is  subject  to  examination  by 
or  the  reporting  requirements  of  a 
Federal  banking  agency  shall  be  deemed 
conHdential  for  the  purposes  of  section 
24(b)  of  the  Act. 

(5)  The  furnishing  of  any  information 
or  documents  by  a  broker  or  dealer 
pursuant  to  this  section  shall  not 
constitute  an  admission  for  any  purpose 
that  a  Material  Associated  Person  is 
otherwise  subject  to  the  Act.  Any 
documents  or  information  furnished  to 
the  Commission  by  a  broker  or  dealer 
pursuant  to  this  rule  shall  not  be  deemed 
to  be  “filed”  for  the  purposes  of  the 
liabilities  set  forth  in  section  18  of  the 
Act. 

(d)  Special  provisions  with  respect  to 
material  associated  persons  subject  to 
the  supervision  of  a  foreign  financial 
regulatory  authority.  A  broker  or  dealer 
shall  be  deemed  to  be  in  compliance 
with  the  reporting  requirements  of  this 
section  with  respect  to  a  Material 
Associated  Person  if  such  broker  or 
dealer  furnishes  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
reports  filed  by  such  Matenal- 
Associated  Person  with  a  Foreign 
Financial  Regulatory  Authority.  The 
broker  or  dealer  shall  file  a  copy  of  the 
original  report  and  a  copy  translated 
into  the  English  language.  For  the 
purposes  of  this  section,  the  term 
Foreign  Financial  Regulatory  Authority 
shall  have  the  meaning  set  forth  in 
section  3(a)(51)  of  the  Act. 

(e)  Confidentiality.  All  information 
obtained  by  the  Commission  pursuant  to 
the  provisions  of  this  section  from  a 
broker  or  dealer  concerning  a  Material 
Associated  Person  shall  be  deemed 
confidential  information  for  the 
piuposes  of  section  24(b]  of  the  Act. 

(f)  Temporary  implementation 
schedule.  Every  broker  or  dealer  subject 
to  the  requirements  of  this  section  shall 
file  the  information  required  by  Items  1, 
2  and  3  of  Form  17-H  by  October  31, 
1992.  Commencing  December  31, 1992, 
the  provisions  of  this  section  shall  apply 
in  their  entirety. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

4.  The  authority  citation  for  part  249 
continues  to  read  as  follows: 

Authority;  15  U.S.C.  78a.  et  seq.,  unless 
otherwise  noted. 

5.  By  adding  §  249.328T  to  read  as 

follows:  < 


§  249.328T  Form  17-H,  Risk  assessment 
report  for  brokers  and  dealers  pursuant  to 
section  17(h)  of  the  Securities  Exchange 
Act  of  1934  and  rules  thereunder. 

This  form  shall  be  used  by  brokers 
and  dealers  in  reporting  information  to 
the  Commission  concerning  certain  of 
their  associated  persons  pursuant  to 
section  17(h)  of  the  Securities  Exchange 
Act  of  1934  [15  U.S.C.  78q(h)]  and  Rules 
17h-lT  and  17h-2T  thereunder 
[§§  240.17h-lT  and  240.17h-2T  of  this 
chapter). 

Note:  This  form  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Securities  and  Exchange  Commission, 
Washington,  DC  20549 

Form  17-H 

Risk  Assessment  Report  for  Brokers  and 
Dealers 

Part  I — Risk  Assessment  Reporting 
Requirements  for  Brokers  and  Dealers 

SEC  File  No. - r - 

Crd  No. - 

Name  of  Reporting  Broker-Dealer  - 

Address  of  Principal  Place  of  Business - 

Firm  l.D.  No. - 

For  Period  Beginning  (MM/DD/YY)  - 

And  Ending  (MM/DD/YY)  - 

Name  and  Telephone  Number  of  Person  To 

Contact  in  Regard  to  This  Report  - 

Name(s)  of  Material  Associated  Persons  Con¬ 
tained  in  This  Report: - 

Name  of  Associated  Broker-Dealerfs]  Not 
Filing  (If  applicable]  - 

Attention 

Intentional  misstatements  or 
omissions  of  facts  constitute  Federal 
Criminal  Violations.  See  18  U.S.C.  1001 
and  15  U.S.C.  78ff(a). 

Intentional  misstatements  or 
omissions  of  facts  may  also  result  in 
civil  fines  and  other  sanctions  pursuant 
to  Section  20  of  the  Securities  Exchange 
Act  of  1934. 

The  person  signing  this  report 
represents  hereby  that  all  information 
contained  in  this  Form  is  true,  correct 
and  complete.  It  is  understood  that  all 
information  in  this  Form  is  considered 
an  integral  part  of  this  Form  and  that  the 
submission  of  any  amendment 
represents  that  all  unamended 
information  remains  true,  correct  and 
complete  as  previously  filed. 

Pursuant  to  the  Securities  Exchange  Act  of 
1934,  the  undersized  has  caused  this  report 

to  be  sized  on  its  behalf  in  the  City  of - 

and  State  of _ on  the _ day  of 

_ .19 _ 


(Name  of  Broker-Dealer) 


(Sizeture  and  Title  of  Person  Duly 
Authorized  to  Submit  This  Report) 
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General  Instructions 

1.  This  Form  consists  of  two  parts. 

Part  I  consists  oi  the  organizational, 
policy  and  legal  information  required  by 
paragraphs  (a)(l)(i)  through  (iti)  of 
section  240.17h-lT.  together  with  the 
fmancial  statements  required  by 
paragraphs  (a](lXiv)  and  (v)  of 

S  240.17b-lT.  Part  II  contains  line  Hems 
for  reporting  the  numerical  and  other 
data  requir^  by  paragraphs  (a)(l)tvi) 
through  (x)  of  i  240.17h-lT 

2.  Report  as  of  the  last  day  of  the 
fiscal  quarter.  This  Form  is  to  be  tiled 
within  60  calendar  days  of  the  end  of 
each  tiscal  quarter  by  brokers  and 
dealers  concerning  each  Material 
Associated  Person  (as  defined  in 
Temporary  Rules  17h-lT  and  17h-2T). 
The  Form  for  the  fourth  fiscal  quarter 
shall  be  filed  within  60  calendar  days  of 
the  end  of  the  fiscal  year.  The 
cumulative  year  end  financial 
statements  required  by  paragraphs  (a)(1) 
(iv)  and  (v)  of  §  140.17h-lT  may  be  filed 
separately  within  105  calendar  days  of 
the  end  of  the  fiscal  year. 

3.  In  the  event  a  broker  or  dealer  is 
associated  with  one  or  more  other 
registered  brokers  or  dealers,  each 
broker  or  dealer  is  required  to  file  a 
separate  Form  17-H.  The  Commission 
may  exempt  from  the  filing  requirements 
all  brokers  or  dealers  associated  wid)  a 
broker  or  dealer  that  has  been 
designated  a  “Reporting  Broker  or 
Dealer."  The  term  “Reporting  Broker  or 
Dealer"  shall  have  the  meaning  set  forth 
in  Rules  17h-lT  and  17h-2T.  A  broker  or 
dealer  seeking  designation  as  a 
Reporting  Broker  ot  Dealer  must  apply 
to  the  Commission  for  an  exemption 
pursuant  to  Rule  17h-2T.  Pending  such 
designation,  each  broker  or  dealer 
associated  with  the  broker  or  dealer 
requesting  such  designation  as  a 
Reporting  Broker  or  Dealer  is  required  to 
file  a  separate  Form  17-H. 

4.  The  information  requested  in  Part  II 
of  this  Form  shall  be  completed 
separately  for  each  Material  Associated 
Person,  even  if  the  financial  data 
contained  in  the  broker  or  dealer's  Form 
X-17A-5  contains  information 
concerning  a  Material  Associated 
Person.  The  broker-dealer  should  not 
include  information  concerning  its 
activities  in  the  information  required  by 
Part  n  of  this  Form  if  such  information  is 
filed  with  the  Commission  as  part  of  the 
broker-dealer’s  Form  X-17A-5  or  Form 
G-405. 

Item  1. — Organizational  Chart  Reflecting 
the  Associated  Persons  and  the  Broker- 
Dealer 

1.  Provide  a  copy  of  the  organizational 
chart  maintained  by  the  broker  or  dealer 


pursuant  to  paragraph  (a](l)(i)  of 
9  240.17hr-lT. 

2.  The  information  provided  pursuant 
to  this  Item  should  be  included  in  the 
first  Form  17-H  filed  by  the  broker  or 
dealer  and  in  the  year  end  filing. 
Quarterly  updates  should  be  provided 
only  where  a  material  change  in  the 
information  provided  to  the  Commission 
has  occurred. 

Item  2. — Risk  Management  and  Other 
Policies 

1.  Provide  copies  of  the  financing, 
capital  adequacy,  and  risk  management 
and  other  p^cies,  procedures  or 
systems  maintained  by  the  broker- 
dealer  pursuant  to  paragraph  (a)(lKii)  of 
section  240.17h-lT. 

2.  The  information  provided  pursuant 
to  this  Item  should  be  included  in  the 
first  Form  17-H  filed  by  the  broker  or 
dealer.  Quarterly  updates  should  be 
provided  only  where  a  material  change 
in  the  information  provided  to  the ' 
Commission  has  occurred. 

Item  3. — Legal  Proceedings 

1.  Provide  the  description  of  any 
material  pending  legal  or  arbitration 
proceedings  maintained  by  the  broker  or 
dealer  pursuant  to  paragraph  (a](l)(iii] 
of  9  240.17h-lT. 

2.  The  information  provided  pursuant 
to  this  Item  should  be  included  in  the 
first  Form  17-H  filed  with  the 
Commission.  Quarterly  updates  should 
be  provided  only  where  a  material 
change  in  the  information  provided  to 
the  Commission  has  occurred. 

Item  4. — Financial  Statements 

1.  Provide  the  information  required  to 
be  maintained  by  the  broker  or  dealer 
pursuant  to  paragraphs  (a)(l)(iv)  and 
(a)(l)(v)  of  §  240.17h-lT.  The  financial 
statements  may  be  presented  on  an 
unaudited  basis.  The  statement  of  cash 
flows  and  the  notes  to  financial 
statements- may  be  omitted  for  the 
consolidating  financial  statements. 
Entities  using  accounting  principles 
other  than  U.S.  GAAP  should  indicate  in 
a  note  the  accounting  principles  used. 

2.  The  consolidating  financial 
statements  must  be  presented  on  a 
subsidiary  basis  and  shall  indicate 
which  subsidiaries  are  Material 
Associated  Persons. 

Part  II — General  Instructions  for  Part  II 
of  This  Form  ' 

1.  Provide  the  following  information 
for  each  Material  Associated  Person  as 
of  the  end  of  the  quarter.  Indicate  the 
name  of  each  Material  Associated 
Person  in  a  separate  column.  In  the 
event  a  separate  listing  of  a  p>osition, 
financial  instrument  or  otherwise  is 


required  pursuant  to  axty  of  the 
provisions  of  9  240.17b-lT  the  broker  or 
dealer  should  indicate  as  such  in  the 
appropriate  section  of  this  Part  IL 
Locate  a  separate  listing  for  long  and 
short  positions. 

/.  Aggregate  Securities  and  Com¬ 
modities  Positions  Indicate  long 
and  short  positions  separately) 

1.  U.S.  Treasury  securities . . . 

2.  U.S.  Government  agency . 

3.  Securities  issued  by  states  and 
political  sab<hvisions  in  the  U.S.. 

4.  Foreign  securities: 

(a)  Debt  securities . . 

(l^  Equity  securities - - 

5.  Banker's  acceptance _ _ _ _ 

6.  Certificates  of  deposit _ _ _ — 

7.  Commercial  paper . - . . . 

8.  Corporate  obli^tions . . . . . 

9.  Stocks  and  warrants  (other  than 
arbitrage  positions). 

10.  Arbitrager 

(a)  Index  arbitrage  and  program 
trading. 

(b)  Risk  arbitrage . 

(c)  Other  arbitrage . 

11.  Options: 

(a)  Market  value  of  put  options: 

(i)  Listed . . . . . 

(ii)  Unlisted. - - - - 

(b)  Market  value  of  call  options: 

(i)  Listed - - - - - . 

(ii)  Unlisted . . . . 

12.  Spot  commodities . . 

13.  Investments  with  no  ready 
market: 

(a)  Equity  . . . . 

(b)  Debt . 

(c)  Other  (include  limited  partner¬ 
ship  interests). 

14.  Other  securities  of  commodities 

15.  Summary  of  delta  or  similar 
analysis  (if  available). 

IL  Financial  Instruments  With  Off- 
Balance  Sheet  Risk  and  With 
Concentraticm  of  Credit  Risk  (l?ro- 
vide  notional  or  contractual 
amounts  where  appropriate,  or  in 
the  case  of  options,  the  values  of 
the  underlying  instrument.  In  the 
event  a  separate  listing  of  a  posi¬ 
tion  or  instrument  is  required  pur¬ 
suant  to  the  provisions  of  section 
17h-lT  separately  state  such  posi¬ 
tion  separately. 

A.  Securities 

1.  When-issued  securities: 

(a)  Gross  commitments  to  pur¬ 
chase.  , 

(b)  Gross  commitments  to  sell 

2.  Written  stock  option  contracts: 

(a)  Market  value,  and  the  value 
of  the  underlying  securities, 
of  call  contracts: 

(i)  Listed . . . . . . 

(ii)  Unlisted . 

(b)  Market  value,  and  the  value 
of  the  underlying  securities, 
of  put  contracts; 

(i)  Listed _ _ _ _ 

(ii)  Unfisted - - - 
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(c)  Market  value,  and  the  value 
of  the  underlying  securities, 
of  naked  call  contracts; 

(i)  Listed . . 

(ii)  Unlisted . . 

(d)  Market  value,  and  the  value 
of  the  underlying  securities, 
of  naked  put  contracts: 

(i)  Listed . . 

(ii)  Unlisted — . . . 

3.  Futures; 

(a)  U.S.  Treasury  and  mortgage- 
backed  securities  futures. 

(b)  Other  futures  (specify) . . 

4.  Forwards: 

(a)  U.S.  Treasury  and  mortgage- 
backed  securities. 

(i)  Aggregate  current  cost  of 
replacing  contracts  by 
counterparty  in  which  the 
Material  Associated  Person 
has  a  gain. 

(ii)  Per  counterparty  break¬ 
down  where  credit  risk  ex¬ 
ceeds  the  Materiality 
Threshold. 

(b)  Other  forwards  (specify) . 

(i)  Aggregate  current  cost  of 
replacing  contracts  by 
counterparty  in  which  the 
Material  Associated  Person 
has  a  gain. 

(ii)  Per  counterparty  break-' 
down  where  credit  risk  ex¬ 
ceeds  the  Materiality 
Threshold. 

B.  Interest  Rate  Swaps 

1.  U.S.  dollar  denominated  swaps: 

(a)  Total  notional  or  contractual 
amount. 

(b)  Aggregate  current  cost  of  re¬ 
placing  contracts  by  counter¬ 
party  in  which  the  Material 
Associated  Person  has  a  gain. 

(c)  Per  counterparty  breakdown 
where  credit  risk  exceeds  the 
Materiality  Threshold. 

2.  Cross  currency  swaps: 

(a)  Total  notional  or  contractual 
amount. 

(b)  Aggregate  current  cost  of  re¬ 
placing  contracts  by  counter¬ 
party  in  which  the  Material 
Associated  Person  has  a  gain. 

(c)  Per  counterparty  breakdown 
where  credit  risk  exceeds  the 

.  Materiality  Threshold. 

C.  Foreign  exchange 

1.  Swaps: 

(a)  Total  notional  or  contractual 
amount. 

(b)  Aggregate  current  cost  of  re¬ 
placing  contracts  by  counter¬ 
party  in  which  the  Material 
Associated  Person  has  a  gain. 

(c)  Per  counterparty  breakdo%vn 
where  credit  risk  exceeds  the 
Materiality  Threshold. 

2.  Notional  or  contractual 
amounts  of  commitments  to  pur¬ 
chase  foreign  currencies  and 
U.S.  dollar  exchange: 

(a)  Future  . 

(b)  Forwards . — . - . 

(i)  Aggregate  current  cost  of 

replacing  contracts  by 
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counterparty  in  which  the 
Material  Associated  Person 
has  a  gain. 

(ii)  Per  counterparty  break¬ 
down  where  credit  risk  ex¬ 
ceeds  the  Materiality 
Threshold. 

3.  Contractual  value  together  with 
value  of  the  underlying  instru¬ 
ments  of  naked  written  option 
contracts. 

D.  All  other  swap  agreements 
(specify  type) 

1.  Total  notional  or  contractual 
amount. 

2.  Aggregate  current  cost  of  re¬ 
placing  contracts  by  counter¬ 
party  in  which  the  Material  As¬ 
sociated  Person  has  a  gain. 

3.  Per  counterparty  breakdown 
where  credit  risk  exceeds  the 
Materiality  Threshold. 

E.  Commodities 

1.  Futures.- . - . 

2.  Forwards . 

(a)  Aggregate  current  cost  of  re¬ 
placing  contracts  by  counter¬ 
party  in  which  the  Material 
Associated  Person  has  a  gain. 

(b)  Per  counterparty  breakdown 
where  credit  risk  exceeds  the 
Materiality  Threshold. 

3.  Sold  option  contracts  (e.g.,  op¬ 
tions  on  individual  conunodities 
and  commodities  indexes) 

(a)  Market  value,  and  the  value 
of  the  underlying  securities, 
of  call  contracts: 

(i)  Listed . 

(ii)  Unlisted . 

(b)  Market  value,  and  the  value 
of  the  underlying  securities, 
of  put  contracts: 

(i)  Listed....- . . . . 

(ii)  Unlisted - - 

(c)  Market  value,  and  the  value 
of  the  underlying  securities, 
of  naked  call  contracts: 

(i)  Listed . - . . . 

(ii)  Unlisted . 

(d)  Market  value,  and  the  value 
of  the  underlying  securities, 
of  naked  put  contracts: 

(i)  Listed  — - - .... - 

(ii)  Unlisted^—. . . 

F.  Loan  commitments 

1.  Total  amount - - - - 

2.  Unused  portion . - . 

G.  Total  standby,  commercial  and 
similar  letters  of  credit  or 
guarantees. 

H.  Assets  sold  with  recourse .- — -. — . 

I.  Other  off-balance  sheet  items 
(specify). 

].  Summary  of  delta  or  similar  anal¬ 
ysis  (if  available). 

K.  Provide  a  separate  listing,  by 
amount,  of  significant  concentra¬ 
tions  of  credit  risk  as  defined  in 
Statement  of  Financial  Accounting 
Standards  105. 

HI.  Bridge  Loans  and  Other  Exten¬ 
sions  of  Credit 

1.  Bridge  loans . 

2.  Other  material  credit  exten¬ 
sions  (specify). 
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3.  Allowance  for  losses  for  credit 
extensions. 

IV.  Funding  Sources 

1.  Short-term  borrowings: 

(a)  Commercial  paper _ _ _ 

(b)  Bank  loans-secured . . . 

(c)  Bank  loans-unsecured- . . 

(d)  Other . . . . . 

*  (e)  Total — . 

2.  Long  and  medium-term  debt- . 

3.  Committed  lines  of  credit . . 

4.  Amounts  borrowed  under  credit 
lines. 

5.  Credit  ratings  for  commercial 
paper 

(a)  Standard  ft  Poor's  Corpora¬ 
tion. 

(b)  Moody’s  Investor  Service _ 

(c)  Other  Nationally  Recognized 
Statistical  Rating  Organiza¬ 
tion. 

V.  Real  Estate 

1.  Real  estate  loans: 

(a)  Construction  and  land  de¬ 
velopment. 

(b)  Secured  by  farmland . . 

(c)  Secured  by  residential  prop¬ 
erties.  ^ 

(d)  Conunercial  and  industrial . 

(e)  Other . 

2.  Real  estate  investments: 

(a)  Construction  and  land  de¬ 
velopment. 

(b)  Farmland . 

(c)  Residential  properties . 

(d)  Commercial  and  industrial . 

(e)  Other . 

3.  Provide  a  separate  listing  of  the 
above  information  by  geographic 
region  where  the  amount  exceeds 
the  Materiality  Threshold. 

4.  Provide  information  about  risk 
concentration  to  a  single  borrow¬ 
er,  location  or  property  in  the  in¬ 
vestment  or  loan  portfolio  where 
the  amount  exceeds  the  Material¬ 
ity  Threshold 

Dated;  |uly  16, 1992. 

By  the  Commission. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-17151  Filed  7-20-92;  12:01  am) 
BILLING  CODE  S01IH>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  73 
[Docket  No.  89C-0506] 

Listing  of  Color  Additives  Exempt 
From  Certification;  Diluents  for  Color 
Additive  Mixtures:  Calcium  Disodhim 
EDTA  (Calcium  Disodium 
Ethyienediaminetetraacetate)  and 
Disodium  EDTA  (Disodiumethyiene- 
diaminetetraacetate) 

AQENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  calcium  disodium  EDTA 
(calcium  disodium 

ethylenediaminetetraacetate)  and  . 
disodium  EOTA  (disodium 
ethylenediaminetetraacetate)  as  diluents 
in  color  additive  mixtures  for  use  in  food 
and  ingested  drugs.  This  action  is  in 
response  to  a  petition  filed  by  Wamer- 
(enkinson  Co. 

DATES:  Effective  August  21, 1992.  except 
as  to  any  provisions  that  may  be  stayed 
by  the  Hling  of  proper  objections; 
written  objections  by  August  20, 1992. 

ADDRESSES:  Submit  written  objections 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville^MD  20857. 

FDR  FURTHER  INFDRMATIDN  CDNTACT: 

Emily  Florio,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-334).  Food  and 
Drag  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-254-9515. 

SUPPLEMENTARY  INFDRMATIDN: 

I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  January  10, 1990  (55  FR  908), 
FDA  announced  that  a  color  additive 
petition  (CAP  9C0218)  had  been  filed  by 
Wamer-Jenkinson  Co.,  P.O.  Box  14538, 

St.  Louis,  MO  63178-4538,  proposing  that 
21  CFR  part  73  of  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  calcium  disodium  EDTA 
(calcium  disodium 
ethylenediaminetetraacetate)  and 
disodium  EDTA  (disodium 
ethylenediaminetetraacetate)  as  diluents 
in  color  additive  mixtures  for  use  in  food 
and  ingested  drugs.  This  amendment 
will  provide  for  the  use  of  these  diluents 
in  color  additive  mixtures  for  ingested 
drug  use  by  the  cross-reference  already 
given  in  21  CFR  73.1001(a)(1).  The 
petition  was  filed  under  section  706  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  376). 

II.  Conclusion 

Based  on  data  contained  in  the 
petition  and  other  relevant  information. 
FDA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  petitioned  use  of  calcium 
disodium  EDTA  and  disodium  EDTA  as 
diluents  in  color  additive  mixtures  for 


use  in  food  and  ingested  drugs.  The 
agency  also  concludes  on  the  basis  of 
those  data  and  existing  regulations  for 
uses  of  calcium  disodium  EDTA  (21  CFR 
172.120)  and  disodium  EDTA  (21  CFR 
172.135),  that  the  diluents  will  perform 
their  intended  effects  as  preservatives 
and  sequestrants,  and  thus,  are  suitable 
for  these  uses.  The  agency,  therefore,  is 
amending  the  color  additive  regulations 
in  21  CFR  73.1(a)(3)  to  provide  for  use  of 
the  diluents  disodium  EDTA  and 
calcium  disodium  EDTA. 

FDA  further  concludes  that  color 
additive  mixtures  containing  calcium 
disodium  EDTA  and  disodium  EDTA  are 
exempted  from  batch  certification 
subject  to  the  condition  that  each 
straight  color  in  the  mixture  has  been 
exempted  from  batch  certification  or,  if 
not  so  exempted,  is  from  a  batch  that 
has  previously  been  certified  and  that 
has  not  changed  in  composition  since 
certification.  Mixtures  of  certifiable 
color  additives  are  further  subject  to  the 
restrictions  of  21  CFR  80.35(b),  wherein 
the  certified  batch  of  straight  color  is 
simply  mixed  with  the  approved 
diluent(s)  and  the  label  of  such  color 
additive  mixtures  shall  not  bear  the  lot 
number  assigned  by  FDA  to  the  certified 
straight  color  components,  but  shall  bear 
the  manufacturer's  control  number 
through  which  the  history  of  the  straight 
color  can  be  determined. 

IIL  Inspection  of  Documents 

In  accordance  with  21  CFR  71.15,  the 
petition  and  the  documents  that  FDA 
considered  and  relied  upon  in  reaching 
its  decision  to  approve  the  petition  are 
available  for  inspection  at  the  Center  for 
Food  Safety  and  Applied  Nutrition 
(address  above)  by  appointment  with 
the  information  contact  person  listed 
above.  As  provided  in  21  CFR  71.15,  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Docicets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 


V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  20. 1992,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics.  Drugs,  . 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  73  is 
amended  as  follows: 

PART  73— USTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  73  continues  to  read  as  follows: 

Authority:  Secs.  201. 401. 402, 403,  409,  501. 
502, 505,  601, 602,  701, 706  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
341.  342.  343,  348.  351,  352,  355,  361,  362,  371, 
376). 

2.  Section  73.1  is  amended  in  the  table 
in  paragraph  (a)(3)  by  alphabetically 
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adding  two  new  entries  under  the 
headings  "Substances",  "Definitions  and 
specifications",  and  "Restrictions"  to 
read  as  follows: 

S  73.1  Diluents  in  color  additive  mixtures 
for  food  use  exempt  from  certification. 

*  •  •  *  • 

(a)  *  *  * 

(3)  *  *  * 


Substances 

Definitions  and 
specibcalions 

Restrictions 

Calcium 

Contains 

May  be  used  in 

disodium 

calcium 

aqueous 

EDTA 

disodium 

solutions  and 

(calcium 

ethyl- 

aqueous 

disodkim 

enediamine- 

dispersions 

ethyl- 

tetraacetate 

asa 

enediamine- 

dihydrate 

preservative 

tetraacetate). 

(CAS  Reg. 

and 

No.  6766-87- 

sequestrant 

6)  as  set  forth 

in  color 

in  the  Food 

additive 

Chemicals 

mixtures 

Codex,  3d 

intended  only 

ed.,  p.  50, 

for  ingested 

1981. 

use;  the  color 
additive 
mixture 
(soiulion  or 
dispersion) 
may  contain 
rwt  more 
than  1 
percerN  by 
weight  of  the 
diluent 
(calculated 
as  anhydrous 

calcium 

disodium 

ethyl- 

errediamine- 

tetraacetate). 

•  • 

• 

•  • 

Disodium  EDTA 

Contains 

May  be  used  in 

(disodium 

disodium 

aqueous 

ethyl- 

ethyl- 

solutions  and 

enediamine- 

enedtemine- 

aqueous 

letraacaiate). 

tetraacetate 

dispersions 

dihydrate 

as  a 

(C;AS  Reg. 

preservative 

No.  6381-92- 

and 

6)  as  set  forth 

sequestrant 

In  the  Food 

in  color 

Chemicals 

adrfitive 

Codex,  3d 

mixtures 

ed.,  p.  104, 

interxied  only 

1981. 

for  ingested 

use;  the  colof 
additive 
mixture 
(solution  or 
dispersion) 
may  contain 
rK)t  more 
than  1 
percerX  by 
weight  of  the 
diluent 
(calculated 
as  anhydrous 
disodkim 
ethyl- 

enediamirte- 

tetraacetate). 


Dated  |uly  IS.  1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-17143  Filed  7-20-92;  8:45  am] 
BHXINQ  CODE  4ie0-0t-M 


21 CFR  Parts  510  and  520 

[Docket  No.  92N-0271] 

Animal  Drugs,  Feeds,  and  Related 
Products;  SulfadUnethoxine  Soluble 
Powder 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  Agri 
Laboratories,  Ltd.  The  ANADA  provides 
for  the  use  of  a  generic  sulfadimethoxine 
soluble  powder  as  an  antibacterial  in 
drinking  water  for  broiler  and 
replacement  chickens  and  meat- 
producing  turkeys,  and  in  drinking  water 
and  as  a  drench  for  dairy  calves,  dairy 
heifers,  and  beef  cattle. 

EFFECTIVE  DATE:  July  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Vaughn,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-^648. 
SUPPLEMENTARY  INFORMATION:  Agri 
Laboratories,  Ltd.,  P.O.  Box  3103,  St. 
Joseph,  MO  64503,  is  the  sponsor  of 
ANADA  200-031  which  provides  for  the 
use  of  a  generic  sulfadimethoxine 
soluble  powder  as  an  antibacterial  in 
drinking  water  fcH*  the  treatment  of 
broiler  and  replacement  chickens  for 
coccidiosis,  fowl  cholera,  and  infectious 
coryza;  meat-producing  turkeys  for 
coccidiosis  and  fowl  cholera;  and  in 
drinking  water  and  as  a  drench  for  the 
treatment  of  dairy  calves,  dairy  heifers, 
and  beef  cattle  for  shipping  fever 
complex,  bacterial  pneumonia,  calf 
diphtheria,  and  foot  rot. 

Approval  of  ANADA  200-031  for  Agri 
Laboratories,  Ltd.'s,  Sulfadimethoxine 
Antibacterial  Soluble  Powder  is  as  a 
generic  copy  of  Hoffmann-LaRoche’s 
NADA  046-285  for  Albon*  Soluble 
Powder  (sulfadimethoxine).  The 
ANADA  is  approved  as  of  June  17, 1992, 
and  the  regulations  are  amended  in  21 
CFR  520.2220a  to  reflect  this  approval. 
The  basis  for  approval  is  discussed  in 
the  fi«edom  of  i^ormation  summary. 

In  addition.  Agri  Laboratories,  Ltd., 
has  not  previously  been  listed  in  21  CFR 
510.600(c)  as  a  sponsor  of  an  approved 


application.  That  section  is  amended  to 
add  new  entries  for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  fi  514.11(eK2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  room  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

list  of  Subjects 
21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Pan  520 
Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Secs.  201. 301,  501,  502, 503. 512, 
701,  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351.  352, 353, 
360b,  371,  376). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically,  adding  a  new  entry  for 
"Agri  Laboratories,  Ltd..”  and  in  the 
table  in  paragraph  (c)(2)  by  numerically 
adding  a  new  entry  for  "057561"  to  read 
as  follows: 

§  510.600  Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
appMcations. 

•  *  «  «  • 

(c)  *  *  * 

(1)  *  *  * 
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Frm  name  and  address 


Drug  labeler 
code 


Agfi  Laboratpries.  Lid..  P.O.  Box 
3103,  St  Joseph.  MO  64503  _  057561 


(2)  *  *  * 


Rrm  name  and  address 


057561 . .  Agri  Laboratories.  Ltd..  P.O.  Box 

3103.  St  Joseph.  MO  64503 


PAFTT  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIRCATION 


3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  380b). 


§^Jt220a  [Amended] 

4.  Section  S20.2220a.  Sulfadimethoxine 
drinking  water  and  drench  is  amended 
in  paragraph  (b)  by  removing  “(1)"  after 
the  wo^  “follows:"  and  by  adding  the 
phrase  “ahd  057561"  after  the  number 
“000004". 


Dated:  July  9, 1992. 

Gerald  B.  Guest 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  92-17059  Filed  7-20-92;  12«1  pm] 
BHiJMQ  CODE  4t60-01-M 


21  CFR  Part  556 


New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Narasin  and  Bacitracin 
Methylene  Disalicylate 


agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUlWMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  A.  L 
Laboratories,  Inc.  The  NADA  provides 
for  the  use  of  two  separately  approved 
Type  A  medicated  articles,  one 
containing  narasin  and  the  other 
containing  bacitracin  methylene 
disalicylate,  to  make  combination  Type 
C  medicated  feeds  for  the  prevention  of 
coccidiosis,  for  increased  rate  of  weight 
gain,  and  for  improved  feed  e^iciency  in 
broiler  chickens. 


FOP  FURTHER  INFORMATION  CONTACT: 

James  F.  McCormack,  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration,  7500  Standish 
R,  Rockville,  MD  20855,  301-295-8602. 


SUPPLEMENTARY  INFORSSATION:  A.L 

Laboratories,  Inc.,  One  Executive  Dr., , 
P.O.  Box  1399,  Port  Lee,  N]  07024,  has 
filed  NADA  140-853  which  provides  for 
the  combination  of  separately  approved 
narasin  and  bacitracin  methylene 
disalicylate  Type  A  medicated  articles 
to  make  Type  C  medicated  feeds 
containing  54  to  72  grams  (g)  of  narasin 
per  ton  and  10  to  50  g  of  bacitracin 
methylene  disalicylate  per  ton.  The  feed 
is  us^  in  broiler  chickens  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  acervuUna,  K  brunetti,  E. 
maxima,  E  mtvati,  E.  necatrix,  and  E. 
tenella,  for  increased  rate  of  weight 
gain,  and  for  improved  feed  efficiency. 

The  NADA  is  approved  as  of  May  22, 
1992,  and  the  regulations  are  amended 
in  21  CFR  558.76(d)(3)  and  558.363(c)(1) 
to  reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  b'eedom  of 
information  summary. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this  approval 
qualifies  for  3  years  exclusivity 
beginning  May  22, 1992,  because  it 
contains  reports  of  new  clinical  or  field 
investigations  essential  to  the  approval 
of  the  application. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  S  514.11  (e)(2)(ii)  (21 
CFR  514.11(eK2)(ii)),  a  summary  of 
safety  and  efiectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  room  1-23, 12420  Parklawn 
Dr.,  Rocki^e,  MD  20857,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(dXl)(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


EFFECTIVE  DATE:  July  21. 1992. 


List  of  Subjects  in  21  CFR  Part  558 
Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows; 

Authority;  Secs.  512, 701  of  the  Federal 
Pood,  Drug,  and  Cosmetic  Act  (21  U.S.C. 

3605,371). 

2.  Section  558.76  is  amended  by  | 

revising  paragraph  (dX3)(xiii)  to  read  as  | 

follows: 

§558.76  Badtradn,  methylene 
(NsaEcylate. 

«  #  •  *  • 

(d)  *  *  * 

(3)  •  *  • 

(xiii)  Narasin  alone  or  in  combination 
with  roxarsone  as  in  §  556.363. 

3.  Section  558.363  is  amended  by 
adding  paragraph  (c)(lXvi)  to  read  as 
follows: 

§558.363  Narasin. 

«  •  *  *  • 

(c)  *  *  * 

(!)*•* 

(vi)  Amount  per  ton.  Narasin  54  to  72 
grams,  and  bacitracin  methylene 
disalicylate  10  to  50  grams. 

(A)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  acervuUna,  E,  brunetti,  E. 
maxima,  E.  mivati,  E  necatrix,  and  E. 

'tenella,  for  increased  rate  of  wei^t 
gain,  and  for  improved  feed  efficiency. 

(B)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 

Do  not  feed  to  laying  hens.  Do  not  allow 
adult  turkeys,  horses,  or  other  equines 
access  to  narasin  formulations. 

Ingestion  of  narasin  by  these  species 
has  been  fatal.  Narasin  as  provided  by 
000986,  bacitracin  methylene 
disalicylate  by  046573  in  §  510.600(c)  of 
this  chapter. 

*  *  *  *  • 

Dated:  June  22, 1992. 

Richard  H.  Teske, 

Deputy  Director,  Center  for  Veterinary 
M^icine. 

[FR  Doc.  92-17508  Filed  7-20-92;  12:01  pmj 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  19 

[TJX  ATF-3271 

Distilled  Spirits  for  Fuel  Use 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 
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action:  Final  rule,  Treasury  decision. 

SUMMARY:  ATF  is  amending  the 
regulations  in  27  CFR  part  19  regarding 
the  submission  of  operational  reports  by 
large  and  medium  size  alcohol  fuel 
plants  (AFP).  Under  current  regulations, 
large  alcohol  fuel  plants  are  required  to 
submit  quarterly  reports  of  operations 
(ATF  Form  5110.75)  to  the  Bureau, 
medium  size  plants  are  required  to 
submit  these  reports  on  a  semiannual 
basis,  and  small  alcohol  fuel  plants  are 
required  to  submit  these  reports 
annually.  This  Treasury  decision 
eliminates  the  requirement  to  submit 
quarterly  and  semiannual  reports. 
Alcohol  fuel  plants  will  only  be  required 
to  submit  a  sipgle,  annual  report  of 
operations. 

EFFECTIVE  DATE:  July  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACr. 

Daniel  J.  Hiland,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW., 
Washington,  DC  20226  (202-927-8210). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Crude  Oil  Windfall  Profit  Tax  Act 
of  1980  (Pub.  L  No.  96-223,  94  Stat.  229) 
amended  the  Internal  Revenue  Code  of 
1954  by  adding  a  new  section  5181, 
Distilled  Spirits  for  Fuel  Use.  26  U.S.C. 
5181  provides  for  the  establishment  of 
distilled  spirits  plants  solely  for  the 
purpose  of  producing,  processing, 
storing,  and  using  or  distributing, 
distilled  spirits  to  be  used  exclusively 
for  fuel  use. 

Regulations  implementing  this  section 
of  law  are  incorporated  into  27  CFR  part 
19,  subpart  Y — Distilled  Spirits  for  Fuel 
Use.  These  regulations  allow  for  the 
establishment  of  a  new  type  of  distilled 
spirits  plant,  exclusively  for  the 
production,  processing  and  storing,  and 
use  or  distribution  of  alcohol  for  fuel 
purposes.  Alcohol  Fuel  Plants  (AFP). 
The  regulations  also  waive  many  of  the 
normal  requirements  for  qualification 
and  operation  of  this  new  type  of 
distilled  spirits  plant. 

27  CFR  19.907  defines  three  types  of 
alcohol  fuel  producers.  They  are: 

(a)  Small  plant  An  AFP  which 
produces  (including  receipts)  not  more 
than  10,000  proof  gallons  of  spirits  per 
calendar  year. 

(b)  Medium  plant  An  AFP  which 
produces  (including  receipts)  more  than 
10,000  and  not  more  than  500,000  proof 
gallons  of  spirits  per  calendar  year. 

(c)  Large  plant  An  AFP  which 
produces  (including  receipts)  more  than 
500,000  proof  gallons  of  spirits  per 
calendar  year. 


27  CFR  19.988  requires  that  alcohol 
fuel  plants  periodically  file  reports  of 
their  operations  depending  on  the  type 
of  plant,  as  follows: 

Small  plant — Annually  (December  31) 

Medium  plant — Semiannually  (June  30  and 

December  31) 

Large  plant — Quarterly  (Close  of  each 

calendar  quarter) 

These  reports  are  submitted  on  ATF 
Form  5110.75  and  contain  information 
regarding  the  quantities  of  spirits  which 
are  produced,  received,  and  used  in 'the 
production  of  alcohol  fuel,  and  the 
quantities  and  disposition  of  the  alcohol 
fuel  produced  by  each  AFP.  The  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATF) 
has  required  the  submission  of  these 
reports  of  operations  by  AFP’s  so  as  to 
monitor  industry  operations  for 
compliance  with  law  and  regulations, 
and  to  analyze  trends  in  the  industry. 

Regulatory  Initiative 

On  January  28, 1992,  President  Bush 
announced  a  regulatory  initiative.  This 
initiative  included  a  90-day  moratorium 
on  issuance  of  proposed  or  final  rules, 
with  some  limited  exceptions.  The 
President  also  called  for  a  review  of  ail 
existing  regulations  and  programs  to 
identify  any  which  impose  substantial 
costs  on  the  economy.  The  regulations 
governing  alcohol  fuel  plants  were 
reviewed  under  this  program. 

Review  of  AFP  Report  Requirements 

After  reviewing  the  report 
requirements  governing  alcohol  fuel 
plants,  ATF  believes  that  it  can 
sufiiciently  monitor  industry  operations 
through  submission  of  a  single,  annual 
report  from  all  three  types  of  alcohol 
fuel  plants.  Accordingly,  ATF  is 
amending  27  CFR  19.988  to  require  an 
annual  report  in  lieu  of  quarterly  and 
semiannual  reports  of  operations  by 
large  AFFs  and  medium  AFP’s 
respectively. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable  to  this  final  rule  because 
the  agency  was  not  required  to  publish  a 
general  notice  of  proposed  rulemaking 
under  5  U.S.C.  553  or  any  other  law.  A 
copy  of  this  final  rule  has  been 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  the  impact  of  such 
regulation  on  small  business,  pursuant 
to  26  U.S.C.  7805(f). 

Executive  Order  12291 

It  has  been  determined  that  this  final 
rule  is  not  a  major  regulation  as  defined 
in  E.0. 12291,  and  a  regulatory  impact 


analysis  is  not  required  because  it  will 
not  have  an  annual  efiect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

I  Administrative  Procedure  Act 

Because  this  Treasury  decision  merely 
reduces  the  reporting  requirements  for 
medium  and  large  alcohol  fuel 
proprietors  fiom  semiannual  and 
quarterly,  respectively,  to  annually,  it  is 
found  to  be  unnecessary  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  thereon  under  5  U.S.C. 
553(b)  or  subject  to  the  effective  date 
limitation  in  5  U.S.C.  553(d). 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  No. 
96-511,  44  U.S.C.  chapter  33.  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  it  does  not  impose  any  new 
reporting  requirements.  This  final  rule 
eliminates  some  of  the  reporting 
requirements  applicable  to  large  and 
medium  size  alcohol  fuel  producers. 

Drafting  Information 

The  principal  author  of  this  document 
is  Daniel  J.  Hiland,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations, 
(Government  agencies).  Chemicals, 
Claims,  Customs  duties  and  inspection. 
Electronic  fund  transfers.  Excise  taxes. 
Exports,  Gasohol,  Imports,  Labeling, 
Liquors,  Packaging  and  containers, 
Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures.  Spices  and 
flavorings.  Stills.  Surety  bonds. 
Transportation,  Vinegar,  Virgin  Islands, 
Warehouses.  Wine. 

Authority  and  Issuance 

Accordingly,  under  the  authority  of  26 
U.S,C.  5181,  and  26  U.S.C.  7805, 27  CFR 
part  19  is  amended  as  follows: 
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PART  19-DISTILLEO  SPIRITS  PLANTS 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  19  continues  to  read  as 
follows: 

Authority:  19  U.S.C.  81c.  1311;  26  U.S.C. 
5001,  5002,  5004-5006.  5008,  5010,  5041,  5061, 
5062,  5066,  5081,  5101,  5111-5113,  5142,  5143, 
5146,  5171-5173,  5175,  5176,  5178-5181,  5201- 
5204,  5206-5207.  5211-5215,  5221-5223,  5231, 
5232.  5235,  5236,  5241-5243,  5271,  5273,  5301, 
5311-5313,  5362,  5370,  5373,  5501-5505,  5551- 
5555,  5559.  5561,  5562,  5601,  5612,  5682,  6001, 
6065,  6109,  6302.  6311,  6676.  6806,  7011.  7510. 
7805;  31  U.S.C  9301,  9303,  9304,  9306. 

Par.  2.  Section  19.988  is  revised  to 
read  as  follows: 

§  19.988  Reports. 

Each  proprietor  shall  submit  an 
annual  report  of  their  operations,  Form 
5110.75,  for  the  calendar  year  ending 
December  31.  The  proprietor  shall 
submit  this  report  to  the  regional 
director  (compliance)  by  January  30 
following  the  end  of  the  calendar  year. 

(Sec.  807,  Pub.  L  No.  96-39.  93  Stat.  284  (26 
U.S.C.  5207)) 

Signed: 

Daniel  R.  Black, 

Director. 

Approved:  June  19. 1992. 

Peter  K.  Nunez, 

Assistant  Secretary,  (Enforcement). 

(FR  Doc.  92-17123  Filed  7-20-92: 12:01  pm] 
BILLING  CODE  4810-31-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Pan  385 

[DoD  Direct)v«  St  11.1] 

Under  Secretary  of  Defense  for  Policy 
(USD(P)) 

agency:  Otfice  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  document  updates  the 
responsibilities,  functions,  relationships 
and  authorities  of  the  USD(P). 
Significant  revisions  include  the 
following:  Deletes  USD{P)  responsibility 
for  the  counienntelligence  and  security 
countermeasures  functions,  which  the 
Secretary  of  Defense  recently 
transferred  to  the  ASD(C3I)  and  Deletes 
USD(P)  oversight  responsibility  for  the 
following  organizations,  which  the 
Secretary  of  Defense  recently  placed 
under  the  authority,  direction,  and 
control  of  the  ASD(C3I):  the  Defense 
Investigative  Sendee,  the  Defense 
Polygraph  Institute,  the  DoD  Security 
i.nstitute,  and  the  Defense  Personnel 


Security  Research  and  Education 
Center, 

EFFECTIVE  DATE:  July  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr,  D.  Clark,  telephone  703-697-4281. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  385 

Organization  and  functions 
(Government  agencies). 

Accordingly,  32  CFR  part  385  is 
revised  to  read  as  follows: 

PART  385— UNDER  SECRETARY  OF 
DEFENSE  FOR  POLICY 

385.1  Purpose. 

385.2  Applicability  and  scope. 

385.3  Responsibilities  and  functions. 

385.4  Relationships. 

385.5  Authorities. 

Authority:  10  U.S.C.  134. 

§  385.1  Purpose. 

Under  title  10  of  the  United  States 
Code  this  part  updates  the 
responsibilities,  functions,  relationships, 
and  authorities  of  the  USD(P]  as 
prescribed  herein,  and  supersedes  DoD 
Directive  2030.1  *. 

§385.2  AppHcabllity. 

This  part  applies  to  the  OfHce  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  ‘‘the 
DoD  Components"). 

§  835.3  Responsibilities  and  functions. 

The  Under  Secretary  of  Defense  for 
Policy  is  the  principal  staff  assistant  and 
advisor  to  the  Secretary  and  Deputy 
Secretary  of  Defense  for  all  matters 
concerning  the  integration  of  DoD  plans 
and  policies  with  overall  national 
security  objectives.  In  the  exercise  of 
this  responsibility,  the  USD(P)  shall: 

(a)  Represent  the  Department  of 
Defense,  as  directed,  in  matters 
involving  the  National  Security  Council 
(NSC),  Department  of  State,  and  other 
Departments,  Agencies,  and  interagency 
groups  with  responsibilities  in  the 
national  security  area. 

(b)  Develop  policy  and  coordinate 
implementation  of  arms  control 
negotiations,  including  DoD  positions  on 
arms  reductions  and  other  defense- 
related  international  negotiation3. 


'  Canceled  document.  Copies  may  be  obtained 
from  Washington  Headquarters  Services,  1155 
Defense  Pentagon,  Washington.  [)C  20301-1155. 


(c)  Develop  policy  and  oversee  their 
implementation  on  international  security 
countermeasures  activities  of  the 
Department  of  Defense;  and  carry  out 
the  responsibilities  of  the  Secretary  for 
the  administration  of  National 
Disclosure  Policy,  the  Security  Policy 
Automation  Network  (SPAN),  including 
the  Foreign  Disclosure  and  Technical 
Information  System  (FORDTIS),  the 
Foreign  Visits  System  (FVS),  and  future 
systems  available  through  the  SPAN.  As 
the  U.S.  Security  Authority  for  the  North 
Atlantic  Treaty  Organization  (NATO), 
serve  as  the  primary  focal  point  for  staff 
coordination  on  these  matters  within  the 
Department  of  Defense,  with  other 
Government  departments  and  agencies, 
and  with  foreign  governments  and 
international  organizations,  and  provide 
DoD  representation  to  foreign 
governments  and  intergovernmental  and 
international  organizations  dealing  with 
these  matters. 

(d)  Develop  policies  and  coordinate 
implementation  of  DoD  political-military 
affairs,  including:  nuclear  weapons 
policy  and  strategy;  theater  nuclear 
matters;  special  operations;  low- 
intensity  conflict;  law  of  the  sea;  foreign 
military  rights;  strategic  offensive  and 
defensive  forces;  general  purpose  forces; 
special  operations  forces;  and  the 
relationship  between  strategic  and 
theater  force  planning,  programs,  and 
budgets. 

(e)  Review  evaluations  and  develop 
recommendations  to  the  Secretary  of 
Defense  on  plans  and  requirements  for, 
and  capabilities  of,  existing  or  proposed 
U.S.  or  foreign  forces  and  their 
deployment,  with  particular  attention  to 
performance  of  missions  which  are  or 
may  be  critical  in  the  consideration  of 
U.S.  national  security  policy. 

(f)  Assist  the  Secretary  of  Defense  in 
preparing  written  policy  guidance  for 
the  preparation  and  review  of 
operational  and  contingency  plans, 
including  those  for  nuclear  and 
conventional  forces  (including  Special 
Operations  Forces),  and  in  reviewing 
such  plans. 

(g)  Provide  oversight  of  all  DoD 
activities  related  to  technology  transfer; 
develop,  coordinate,  and  provide  policy 
direction  and  overall  management  for 
the  DoD  Technology  Security  Program 
and  policy  relating  to  international 
technology  transfer,  to  include  export 
controls,  dual-use  and  munitions 
licensing,  arms  cooperation  programs, 
and  support  for  enforcement  and 
intelligence  agencies. 

(h)  Develop  policy,  plans,  procedures, 
and  exercise  OSD  management 
oversight  for  the  discharge  of  DoD 
functions  for  the  following:  Emergency 
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planning  and  preparedness;  crisis 
management;  defense  mobilization  and 
expansion  in  emergency  situations; 
military  support  to  civil  authorities;  civil 
defense;  and  continuity  of  operations 
and,  as  assigned  by  the  Secretary  of 
Defense,  continuity  of  government.  Lead 
and  coordinate  DoD  Component 
activities  to  provide  support,  as 
required,  to  other  U.S.  Government 
departments  and  agencies,  and  the  State 
governments  on  the  planning  and 
exercising  of  national  security 
emergency  preparedness  matters. 

(i)  Develop  policy,  coordinate  DoD 
participation,  exercise  OSD 
management  oversight,  and  provide 
appropriate  OSD  approval  processes  for 
DoD  involvement  in  national  security 
special  activities,  special  access 
programs,  sensitive  support  to  non-DoD 
agencies,  and  other  uniquely  sensitive 
national  security  programs.  Provide 
special  support  to  the  Secretary  of 
liefense  in  connection  with  his 
participation  in  related  NSC  activities. 

(j)  Plan  and  conduct  net  assessments 
for  the  Secretary  of  Defense. 

(k)  Negotiate  and  monitor  agreements 
with  foreign  governments  and  defense 
alliances  to  which  the  United  States  is  a 
party.  Develop  DoD  policy  and 
coordinate  plans  and  programs 
undertaken  in  cooperation  with  foreign 
govenunents  and  military 
establishments,  and  represent  the 
Department  of  Defense,  as  directed,  in 
the  conduct  of  alliances  and  defense 
relationships. 

(l)  Provide  policy  direction  for  defense 
security  assistance  matters;  monitor 
Security  Assistance  Offices  and  other 
missions  on  security  assistance;  and 
negotiate  and  monitor  foreign  military 
sales  and  other  security  assistance 
agreements  with  foreign  governments. 

(m)  Develop  DoD  policy  and 
coordinate  actions  relating  to 
humanitarian  assistance  support. 

'  (n)  Develop  DoD  space  policy  and 
review  and  evaluate  programs,  plans, 
and  systems  requirements  relating  to  the 
use  of  outer  space,  including 
participation  in  outer  space  activities  of 
the  NSC  and  other  interagency  fora, 
consistent  with  DoD  Directive  3500.1.^ 

(o)  Serve  as  the  Secretary’s  and 
Deputy  Secretary’s  principal  advisor  for 
the  planning  phase  of  the  DoD  Planning, 
Programming,  and  Budgeting  System,  to 
include  the  lead  role  in  developing 
overall  policy,  defense  strategy,  and 
force  and  resource  planning;  and  serve 
as  a  key  participant  in  programming  and 
budgeting  decisions  as  well.  Coordinate 


*  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road,  Springfleld,  VA  22161. 


the  development  and  approval  of  the 
Defense  Planning  Guidance. 

(n)  Develop  DoD  policy  and  programs 
on  psychological  operations. 

(p)  Develop  DoD  policy  guidance  for 
DoD  participation  in  international 
activities  supporting  U.S.  information 
programs. 

(q)  Develop  DoD  policy,  coordinate 
policy  implementation,  and  provide 
oversight  for  DoD  support  for 
international  countemarcotics  effort. 

(r)  Develop  policy,  plans,  and 
procedures  and  provide  oversight  of  all 
DoD  activities  related  to  international 
economic  policy,  including  international 
trade  and  international  energy/strategic 
materials  security  policy.  Provide  for 
DoD  representation  on  interagency 
committees  dealing  with  international 
economic  policy,  including  the  Trade 
Policy  Committee  and  its  subordinate 
groups,  and  relevant  committees 
established  by  the  Economic  Policy 
Council  (and  successors  to  these 
committees  and  groups). 

(s)  Conduct  policy  planning  for  U.S. 
national  security  policy  and  strategies. 

(t)  Develop  policy,  review 
requirements,  coordinate,  make 
recommendations,  as  appropriate,  and 
exercise  policy  oversight  for  the 
programs  for  execution  of  the  joint 
worldwide  reconnaissance  schedule  and 
other  sensitive  related  activities. 

(u)  Develop,  coordinate,  and 
implement  policy  on  all  matters  relating 
to  prisoners  of  war  and  missing  in 
action. 

(v)  Perform  such  other  fimctions  as 
the  Secretary  of  Defense  may  prescribe. 

§  385.4  Relationships. 

(a)  In  the  performance  of  assigned 
functions  and  responsibilities,  the 
USD(P)  shall: 

(1)  Report  directly  to  the  Secretary 
and  Deputy  Secretary  of  Defense. 

(2)  Exercise  authority,  direction,  and 
control  over: 

(i)  The  Deputy  Under  Secretary  of 
Defense  for  Policy. 

(ii)  The  Assistant  Secretary  of 
Defense  (International  Security  Affairs). 

(iii)  The  Assistant  Secretary  of 
Defense  (International  Security  Policy). 

(iv)  The  Assistant  Secretary  of 
Defense  (Special  Operations  and  Low- 
Intensity  Conflict). 

(v)  The  Director,  Defense  Security 
Assistance  Agency. 

(vi)  The  Director,  Defense  Technology 
Security  Administration. 

(vii)  Such  Deputy  Under  Secretaries 
and  Directors  as  may  be  established. 

(3)  Coordinate  and  exchange 
information  with  other  OSD  officials, 
heads  of  the  DoD  Components,  and 


Federal  organizations  having  collateral 
or  related  functions. 

(4)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  and  other 
Federal  Agencies,  when  practicable,  to 
avoid  duplication  and  to  achieve 
maximum  readiness,  sustainability, 
efficiency,  and  economy. 

(b)  Other  OSD  officials  and  heads  of 
the  DoD  Components  shall  coordinate 
with  the  USD(P)  on  all  matters  related  to 
the  responsibilities  and  functions  cited 
in  section  385.3. 

§  385.5  Authorities. 

The  USD(P)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions,  Dod 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
5025.1M  that  implement  policy 
approved  by  the  Secretary  of  Defense  in 
assigned  fields  of  responsibility. 
Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Secretaries 
of  those  Departments.  Instructions  to 
Unified  or  Specified  Combatant 
Commands  shall  be  communicated 
through  the  Chairman  of  the  Joint  Chiefs 
of  Staff. 

(b)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  7750.5  in  carrying  out 
assigned  functions,  as  necessary. 

(c)  Communicate  directly  with  the 
heads  of  the  DoD  Components. 
Communications  to  the  Commanders  of 
Unified  and  Specified  Combatant 
Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chiefs  of  Staff. 

(d)  Communicate  with  other 
Government  Agencies,  representatives 
of  the  legislative  branch,  members  of  the 
public,  and  representatives  of  foreign 
governments,  as  appropriate,  in  carrying 
out  assigned  functions. 

(e)  Perform  the  statutory  functions  of 
making  findings,  determinations, 
certifications,  and  waivers  under  Public 
Law  No.  87-195  (1961)  and  Public  Law 
90-629  (1968),  and  arms  export-related 
provisions  of  authorization  and 
appropriation  acts  which  grant  powers 
vested  directly  in  the  Secretary  of 
Defense  or  delegated  to  him  by 
Executive  order.  The  USD(P)  may 
redelegate  these  authorities,  currently 
contained  in  enclosures  (1)  and  (2)  of 
DoD  Directive  5105.38  ®,  in  whole  or  in 
part,  as  appropriate,  and  in  writing,  to 
civilian  Ihesidential  appointee  in  the 
Department  of  Defense  or  the  Director  of 
the  Defense  Security  Assistance 
Agency,  who  may  not  redelegate  them. 


*  See  footnote  2  to  S  385.3(n). 
'*  See  footnote  2  to  S  385J(n). 

*  See  footnote  2  to  S  385.3(n). 
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Dated:  July  la  199Z 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  92-17109  Filed  7-20-02;  12:01  pmj 
BILUNG  cooe  MIO-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6936 

[AK-932-4214-10;  AA-3104] 

Revocation  of  Bureau  Order  Dated 
May  9, 1955,  for  Selection  of  Land  by 
the  State  of  Alaska;  Alaska 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  revokes  in  its 
entirety,  the  Bureau  Order  dated  May  9. 
1955,  as  it  affects  181.30  acres  of  public 
lands  withdrawn  and  reserved  near 
Gustavus,  Alaska,  for  use  by  the  Civil 
Aeronautics  Administration  (now  the 
Federal  Aviation  Administration),  for 
the  maintenance  of  air  navigation 
facilities.  The  lands  are  no  longer 
needed  for  the  purpose  for  which  they 
were  withdrawn.  This  action  also  opens 
the  lands  for  selection  by  the  State  of 
Alaska,  if  such  lands  are  otherwise 
available.  Any  lands  described  herein 
that  are  not  conveyed  to  the  State  will 
be  subject  to  the  terms  and  conditions  of 
withdrawals  of  record. 

EFFECTIVE  DATE:  July  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage.  Alaska  99513-7599,  907-271- 
5477, 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1714 
(1988),  and  by  section  17(d)(1)  of  the 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1616(d)(1)  (1988),  it  is  ordered  as 
follows; 

1.  The  Bureau  Order  dated  May  9, 

1955,  which  withdrew  public  lands  for 
air  navigation  facilities  near  Custavus, 
Alaska,  is  hereby  revoked  as  it  affects 
the  following  described  lands: 

Copper  River  Meridian 
T.40  S..  R.  59  E.. 

Sec.  9,  lot  1  and  N\4SEV4: 

Sec.  16.  lot  2  and  NWy4NWy4. 

The  areas  described  aggregate  181.30  acres. 

2.  Subject  to  valid  existing  rights,  the 
lands  described  above  are  hereby 
opened  for  selection  by  the  State  of 
Alaska  under  either  the  Alaska 


Statehood  Act  of  July  7, 1958, 48  U.S.C. 
prec.  21  (1988),  or  section  906(b)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  43  U.S.C.  1635(b) 
(1988). 

3.  The  State  of  Alaska  application  for 
selection  made  pursuant  to  section 
906(e)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  43  U.S.C. 
1635(e)  (1988),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Lands  not 
conveyed  to  the  State  will  be  subject  to 
the  terms  and  conditions  of  withdrawals 
of  record. 

Dated:  July  8, 1992. 

Frank  A  Bracken, 

Deputy  Secretary  of  the  Interior. 

(FR  Doc.  92-17072  Filed  7-20-92;  12:01  pm] 
BILUNG  CODE  43t(KIA-M 


43  CFR  Public  Land  Order  6937 

(AK-932-4214-10;  F-14223] 

Public  Land  Order  No.  6932, 
Correction;  Modification  of  Public 
Land  Order  No.  5150,  as  Amended,  for 
Selection  of  Lands  by  the  State  of 
Alaska;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMART.  This  order  corrects  an  error 
in  the  land  description  in  Public  Land 
Order  No.  6932. 

EFFECTIVE  DATE:  July  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W,  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599,  907-271- 
5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  sections 
17(c],  17(d)(1),  and  22(h)(4)  of  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
1616(c),  161^d)(l),  and  1621(h)(4)  (1988), 
and  by  section  204  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1714  (1988),  it  is  ordered  as 
follows: 

The  land  description  in  Public  Land 
Order  No.  6932,  57  FR  24985-24986,  June 
12, 1992,  is  hereby  corrected  as  follows: 

On  page  24985,  third  column,  under 
the  heading  Parcel  1,  line  19,  which 
reads  “feet  to  comer  No.  9;  Thence,  S.4 
36°21'  W.,”  is  hereby  corrected  to  read 
“feet  to  comer  No.  9:  Thence,  S.  36*21' 
W.,". 


Dated:  July  8. 1992. 

Frank  A.  Bracken, 

Deputy  Secretary  of  the  Interior. 

(FR  Doc.  92-17073  Filed  7-20-92;  12:01  pmj 
BILUNG  CODE  4310-JA-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pvt  1 

(GC  Docket  91-119;  FCC  92-316] 

Use  of  Alternative  Dispute  Resolution 
Procedures 

AGENCT  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  final  rule  which  clarifies  the  types  of 
proceedings  to  which  the  provisions  of 
the  Administrative  Dispute  Resolution 
Act  (ADRA),  particularly  the 
confidentiality  protections,  should 
apply.  The  intended  effect  of  this  mle  is 
to  resolve  the  uncertainty  surrounding 
this  technical  issue  concerning  the  scope 
of  the  ADRA  before  the  June  30, 1992 
commencement  of  our  ADR  pilot  project 
in  the  formal  common  carrier  complaint 
area,  'Therefore,  we  are  bifurcating  this 
proceeding  and  dealing  with  the 
mlemaking  on  an  expedited  basis. 

Those  comments  relating  to  the  issues 
raised  in  the  Second  Notice  of  Inquiry 
concerning  an  FCC  roster  of  neutrals 
will  be  addressed  in  a  separate 
Commission  Order. 

EFFECTIVE  date:  July  21, 1992. 

FOR  FURTHER  INFORMATON  CONTACT 
Sharon  Kelley,  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

1.  On  September  26, 1991,  the 
Commission  adopted  an  Initial  Policy 
Statement  and  Order,  56  FR  51178 
(October  10, 1991),  6  FCC  Red  5669 
(1991),  encouraging  the  use  of 
alternative  dispute  resolution  (ADR) 
procedures  in  its  administrative 
proceedings,  as  authorized  under  the 
Administrative  Dispute  Resolution  Act 
(ADRA),  and  Negotiated  Rulemaking 
Act  (NRA)  and  adopted  a  provision  in 
part  1  of  the  Commission's  rules 
recognizing  this  policy.  At  that  same 
time,  we  announced  ^e  initiation  of  an 
ADR  pilot  project  to  test  the 
effectiveness  of  ADR  procedures  in  the 
resolution  of  formal  complaints  brought 
pursuant  to  section  208  of  the 
Communications  Act,  47  CFR  208. 

2.  'The  ADRA  provides  that  an  agency 
may  use  ADR  to  resolve  an  "issue  in 
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controversy"  which  it  defines  as  an 
issue  “with  which  there  is  disagreement 
between  the  agency  and  persons  who 
would  be  substantially  affected  by  the 
decision.”  The  ADRA  could  thus  ^  read 
as  inapplicable  to  those  proceedings 
before  the  Commission  in  which  the 
Commission  is  the  deciding  body  but  is 
not  itself  a  party.  Congress  has  not  yet 
enacted  a  corrective  amendment,  see 
Administrative  Procedure  Technical 
Amendments  Act,  H.R.  2549, 102d  Cong. 
1st  Sess.  (1991).  The  Interstate 
Commerce  Commission  dealt  with  this 
uncertainty  by  proposing  to  amend  its 
rules  to  clarify  the  types  of  proceedings 
on  which  ADRA  procedures  will  apply. 
They  concluded  that  the  ADRA  does  not 
in  any  way  limit  an  agency’s  power  to 
use  ADR  techniques  in  matters  not 
expressly  governed  by  the  ADRA.  We 
proposed  to  adopt  a  similar  rule. 

II.  Discussion 

3.  The  comments  submitted  in 
response  to  the  NPRM/SNOI 
unanimously  support  amending  the 
Commission’s  rules  pursuant  to  our  own 
independent  authority,  to  clarify  that  the 
ADRA  applies  to  those  proceedings 
before  the  Commission  in  which  the 
Commission  is  the  deciding  body  but  not 
itself  a  party.  The  commenters  agree 
that  the  ADRA  provisions,  particularly 
the  confidentiality  protections,  are 
“essential  to  the  effective  functioning  of 
alternative  dispute  resolution  methods," 
and  would  encourage  the  use  of  ADR 
procedures  in  proceedings  before  the 
Commission.  U.S.  West  reasoned  that  it 
also  makes  good  sense  to  amend  section 
1.18  of  the  Commission's  rules  to  clarify 
that  ADRA  procedures  apply  “whether 
or  not  the  Commission  is  involved  in  the 
actual  ADR  process,  “(t]o  engage  parties 
to  be  forthcoming  and  candid,  without 
fear  that  frank  statements  and 
interexchanges  may  later  be  used 
against  them  *  *  *” 

4.  We  agree  with  these  comments  that 
§  1.18(b)  should  be  adopted  as  proposed. 
We  also  wish  to  make  clear  that,  under 
this  new  rule,  ADRA  provisions  apply 
even  in  situations  where  the  FCC  may 
not  be  aware  that  parties  have  hired  a 
private  neutral.  At  the  same  time,  it  is 
important  to  reemphasize  that,  even  if 
ADRA  procedures  apply,  there  may  be 
cases  where  the  Commission  is  not  able 
to  accept  the  parties’  settlement 
agreement. 

III.  Conclusion 

5.  After  considering  the  record 
developed  herein,  the  Commission  is 
amending  §  1.18  of  the  Commission’s 
rules. 

6.  Accordingly,  It  Is  Ordered,  that 
§  1.18  of  the  Commission’s  rules  Is 


Amended,  as  set  forth  below,  to  be 
effective  upon  publication  in  the  Federal 
Register. 

7.  We  fmd  good  cause  to  dispense 
with  the  ei^ective  date  provisions  of  the 
Administrative  Procedure  Act  to  ensure 
that  parties  who  take  part  in  the 
Commission’s  ADR  pilot  project  will  be 
entitled  to  the  procedural  protections  of 
the  ADRA,  particularly  its 
confldentiality  provisions.  5  U.S.C. 
553(d)(3). 

8.  Authority  for  this  action  is 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,'  as 
amended,  4  U.S.C.  154(i),  303(r). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Ck)mmiinications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Change 

Part  1  of  title  47  of  the  CFR  is 
amended  as  follows: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303, 48  Stat.  1066, 1082, 
as  amended;  47  U.S.C.  154,  303;  Implement,  5 
U.S.C  552,  unless  otherwise  noted. 

2.  Section  1.18  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  1.18  Administrative  Dispute  Resolution. 

(b)  In  accordance  with  the 
Commission’s  policy  to  encourage  the 
fullest  possible  use  of  alternative 
dispute  resolution  procedures  in  its 
administrative  proceedings,  procedures 
contained  in  the  Administrative  Dispute 
Resolution  Act,  including  the  provisions 
dealing  with  confidentiality,  shall  also 
be  applied  in  Commission  alternative 
dispute  resolution  proceedings  in  which 
the  Commission  itself  is  not  a  party  to 
the  dispute. 

[FR  Doc.  92-16929  Filed  7-20-92;  12:01  pm) 
BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

(Docket  No.  920400-2100] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Emergency  interim  rule: 
extension  of  effective  date. 


summary:  An  emergency  interim  rule  is 
in  eRect  through  July  16. 1992,  which 
allocates  PaciRc  whiting  (whiting) 
between  vessels  that  deliver  to 
shoreside  and  to  at-sea  processors.  The 
emergency  rule  is  intended  to  preserve 
harvesting  opportunities  for  operators  of 
catcher  vessels  that  do  not  process,  by 
preventing  preemption  of  shoreside 
processing  operations  by  at-sea 
processors,  and  by  promoting  the 
development  of  shoreside  processing 
opportunities  in  coastal  communities 
while  continuing  to  allow  participation 
by  the  at-sea  processing  fleet.  Because 
conditions  warranting  the  emergency 
still  exist,  the  Secretary  of  Commerce 
(Secretary)  extends  the  emergency 
interim  rule. 

OATES:  Effective  from  0001  hours  July  17, 
1992,  through  October  19, 1992. 

Comments  are  invited  until  August  5, 
1992.  On  the  basis  of  comments 
received,  NMFS  may  rescind,  modify,  or 
revoke  this  action. 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way  NE.,  BIN  Cl5700-Bldg.  1, 
Seattle,  Washington  98115-0070:  or 
Charles  E.  Fullerton,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA.  501  West  Ocean  Blvd., 
suite  4200,  Long  Peach,  California  90802- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson  at  206-526-6140,  or 
Rodney  R.  Mclnnis  at  310-980-4040. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  an  emergency  rule  was 
implemented  on  April  15, 1992  (57  FR 
13661),  effective  through  July  16, 1992,  to 
allocate  whiting  between  shorebased 
and  at-sea  processors.  The  emergency 
rule  apportioned  the  208,800-metric  ton 
(mt)  harvest  guideline  of  Pacific  whiting 
(whiting);  98,800  mt  for  processing  at 
sea.  80,000  mt  for  shoreside  processing, 
and  the  remaining  30,000  mt  reserved  for 
later  release  to  either  sector,  giving 
priority  to  shoreside  processing  needs. 
Two  provisions  were  made  to  assure  full 
utilization  of  the  harvest  guideline:  (1)  If 
60  percent  (48,000  mt)  of  the  shoreside 
allocation  is  not  processed  by 
September  1,  the  30,000-mt  reserve  will 
be  made  available  for  processing  at  sea; 
and  (2)  the  needs  of  shoreside 
processors  will  be  reassessed  and  any 
amount  of  the  remaining  harvest 
guideline  that  is  not  needed  by  them  for 
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the  remainder  of  1992  may  be  released 
for  processing  at  sea  on  October  1,  or 
soon  thereafter.  This  emergency  rule 
was  implemented  to  preserve  harvesting 
opportunities  for  operators  of  catcher 
vessels  that  do  not  process,  to  prevent 
preemption  of  shoreside  processing 
operations  by  at-sea  processors,  and  to 
promote  the  development  of  shoreside 
processing  opportunities  in  coastal 
communities  while  continuing  to  allow 
participation  by  the  at-sea  processing 
fleet.  This  emergency  rule  was 
recommend  by  the  Pacific  Fishery  , 
Management  Council  (Council)  at  its 
March,  1992,  meeting,  and  was  intended 
to  be  extended  for  a  second  90-day 
period  in  order  to  encompass  the  time 
period  of  the  majority  of  the  1992  Pacific 
whiting  fishery. 

At-sea  processors  took  their  initial 
allocation  in  only  3  weeks,  processing 
over  38.000  mt  the  last  week.  Shoreside 
processors  have  processed  a  record 
14.000  mt  to  date  and  are  continuing  to 
process  whiting  at  the  highest  rates  on 
record.  If  this  emergency  rule  had  not 
been  implemented,  the  at-sea  processing 
fleet  would  have  taken  almost  all  of  the 
harvest  guideline  within  6  weeks, 
preempting  the  majority  of  shoreside 
operations. 

The  emergency  rule  must  be  extended 
for  an  additional  90  days  to  continue 
providing  harvesting  and  processing 


opportunities  for  all  sectors  of  the 
whiting  fishery  for  the  remainder  of  the 
whiting  season.  Otherwise,  at-sea 
processors  would  be  able  to  take  the 
entire  remaining  whiting  harvest 
guideline  so  quickly  that  the  shoreside 
processors  would  not  be  able  to 
compete  with  them. 

Comments.  NMFS  has  received 
several  comments  from  at-sea 
processing  representatives  asking  that 
the  release  of  the  reserve  to  at-sea 
processing,  if  any,  be  delayed  from 
September  to  October,  and  occur  in 
conjunction  with  the  reapportionment  of 
any  surplus'  allocation  not  needed  by 
shoreside  processors.  They  indicated 
that  if  the  30.000-mt  reserve  were 
released  for  at-sea  processing  in 
September,  it  could  be  taken  in  less  than 
a  week,  and  at-sea  processing  vessels 
would  be  idled  until  the  second 
reassessment  is  completed  in  October. 
They  considered  this  potential  to  be 
costly  to  the  at-sea  processing  fleet. 
They  argued  that  a  single 
reapportionment  would  provide  for  an 
uninterrupted  fishery  in  October  rather 
than  two  shorter  openings,  one  in 
September  and  the  other  in  October. 

Response  to  Comments.  Although 
NMFS  believes  the  comments  have 
merit,  other  representatives  from  at-sea 
processing  companies  have  indicated 
that  they  have  made  annual  fishing 


plans  based  on  the  two  releases 
authorized  by  the  emergency  rule  as 
written,'  and  that  subsequent  changes  to 
the  rule  would  be  disruptive  to  their 
planned  activities.  Due  to  a  lack  of 
consensus  within  the  at-sea  processing 
industry  favoring  a  change  to  the  rule, 
NMFS  has  decided  to  extend  the  rule 
without  any  changes. 

The  emergency  interim  rule  is  exempt  - 
from  the  normal  review  procedures  of 
E.0. 12291  as  provided  in  section  8(a)(1) 
of  that  order  and  was  reported  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  of  why 
following  procedures  of  that  order  is  not 
possible. 

The  Council  voted  to  extend  the 
emergency  at  its  meeting  on  July  8, 1992. 
Because  the  emergency  still  exists,  the 
Secretary  extends  the  effectiveness  of 
the  emergency  rule  for  an  additional  90 
days,  through  October  14, 1992. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  ef  seq. 

Dated:  July  15, 1992. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  fur  Fisheries. 
National  Marine  Fisheries  Service. 

[FR  Doc.  92-17113  Filed  7-16-92;  3:26  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  partkap^e  in  the  rule 
making  prior  to  d>e  adoption  of  the  fmal 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 

RIN  3206-AF02 

Cost-Of-Living  Allowance  and  Post 
Differentials  (Nonforeign  Areas) 

AGENCY:  OfHce  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  include 
the  Commonwealth  of  the  Northern 
Mariana  Islands  in  the  Territory  of 
Guam  nonforeign  cost-of-living 
allowance  (COLA)  area.  This  change 
will  entitle  certain  Federal  white-collar 
employees  in  the  Commonwealth  of  the 
Northern  Mariana  Islands  to  a  COLA 
and  will  reduce  the  post  differential 
currently  payable  in  that  area.  OPM  also 
proposes  to  amend  appendices  A  and  B 
to  subpart  B  of  part  591,  title  5,  Code  of 
Federal  Regulations,  to  incorporate  the 
above  changes,  remove  obsolete 
material,  and  include  current  COLA 
rates  and  post  differentials.  Except  for 
the  changes  described  in  the 
"Supplementary  Information”  below, 
OPM  is  proposing  no  changes  in  the 
amounts  of  COLA's  or  post  differentials 
at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  August  20, 1992. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Barbara  L  Fiss,  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  room  6H31, 1900  E  Street, 
NW.,  Washington,  DC  20415. 

FOR  FlfRTHER  INFORMATION  CONTACT: 
Phyllis  G.  Foley  (202)  606-3710  or  (FTS) 
266-3710. 

SUPPLEMENTARY  INFORMATION:  Under 
section  5941  of  title  5,  United  States 
Code,  and  Executive  Order  10,000,  OPM 
has  the  authority  to  establish  COLA's  in 
nonforeign  overseas  areas  and  in 
Alaska  if  living  costs  are  substantially 


higher  than  those  in  Washington.  DC.  In 
addition,  OPM  is  authorized  to  establish 
post  differentials  as  a  recruitment 
incentive  based  on  conditions  of 
environment  that  differ  substantially 
from  conditions  in  the  continental 
United  States.  For  nearly  17  years,  OPM 
has  authorized  both  a  COLA  and  a  post 
differential  for  the  Territory  of  Guam 
allowance  area.  The  current  COLA  rate 
is  12.5  percent,  and  the  current  post 
differential  is  20  percent 

In  response  to  requests  for  the  U.S. 
Department  of  Agriculture  and  the 
Department  of  Health  and  Human 
Services,  OPM  proposes  to  expand  the 
Guam  allowance  area  to  include  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Though  smaller  in  industry  and 
population  than  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  is  similar  in  terms  of  its 
economic  base  and  activity. 

Furthermore,  many  Federal  employees 
in  the  Northern  Mariana  Islands  have 
close  working  relationships  with  Federal 
employees  in  Guam.  The  expansion  of 
the  allowance  area  will  improve  pay 
equity  among  Federal  employees  in 
these  areas. 

This  change  will  result  in  the  payment 
of  both  a  COLA  and  a  post  differential 
in  the  Northern  Mariana  Islands. 
Although  the  Guam  post  differential  is 
lower  than  the  current  Northern 
Mariana  Islands  post  differential  (25, 
percent),  no  employee’s  pay  will  be 
affected.  Post  differentials  are  payable 
to  nonlocal  hires  to  the  extent  that  both 
COLA  and  post  differentials  combined 
do  not  exceed  the  statutory  maximum, 
which  is  25  percent.  Because  the  current 
COLA  in  Guam  is  12.5  percent,  the 
combination  of  COLA  and  post 
differential  payable  will  be  25  percent 
until  such  time  as  either  the  COLA  or 
post  differential  is  adjusted. 

OPM  proposes  to  amend  appendices 
A  and  B  to  S  CFR  part  591,  subpart  B. 
These  amendments  are  necessary  to 
incorporate  the  above  changes,  remove 
obsolete  material,  and  include  the 
current  nonforeign  area  COLA  rates  as 
published  in  Federal  Personnel  Manual 
Letter  591-51,  dated  March  2, 1990.  One 
change  in  appendix  B  deletes  Canton 
Island  as  a  place  at  which  differentials 
are  paid  bemuse  Canton  Island  is  no 
longer  a  nonforeign  area.  As  a  foreign 
area,  any  allowances  or  differentials 
payable  in  that  area  are  prescribed  by 
State  Department  regulations. 


Except  for  the  changes  affecting  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  OPM  proposes  no  changes  in 
the  amounts  of  COLA’s  or  post 
differentials  at  this  time.  Any  future 
changes  in  allowance  rates  will  be 
published  as  separate  notices  of 
proposed  and  final  rules  in  the  Federal 
Register. 

EjO.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  deHned  under  section  1(b) 
or  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

list  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  591  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

1.  The  authority  citation  for  part  591 
continues  to  read  as  set  forth  below: 

Authority:  5  U.S.C.  5941;  E.0. 10000,  3  CFR, 
1943-1948  comp.,  p.  792;  E.0. 12510,  3  CFR. 
1985  Comp.,  p.  338. 

2.  In  S  591.204,  fiaragraph  (b)(5)  is 
revised  to  read  as  follows: 

§  591.204  EstabHstwnent  of  allowance 
areas. 

*  *  •  «  « 

(b)  *  *  * 

(5)  Territory  of  Guam  and 
Commonwealth  of  the  Northern  Mariana 
Islands,  (i)  The  Territory  of  Guam. 

(ii)  The  Commonwealth  of  the 
Northern  Mariana  Islands. 

«  •  *  *  * 

3.  Api>endix  A  of  subpart  B  is  revised 
to  read  as  follows: 

Appendix  A  of  Subpart  B — ^Places  and 
Rate.!  at  Whidi  Allowances  Shall  be 
Paid 

This  appendix  lists  the  places  where  a 
cost-of-bving  allowance  has  been 
approved  and  shows  the  allowance  rate 
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to  be  paid  to  employees  along  with  any 
special  eligibility  requirements  for  the 
allowance  payment  The  allowance 
percentage  rate  shown  is  paid  as  a 
percentage  of  an  employee’s  rate  of 
basic  pay. 


Geographic  Coverage/ Allowances  Par- 

Category  cent* 

State  of  Alaska 

City  of  Anchorage  and  50  mile 
radius  by  road: 

Local  Retail . . 25.0 

Commissary /Exchange _ _ _ ....  17.5 

City  of  Fairbanks  and  50  mile  radius 
by  road: 

Local  Retail . .  25.0 

Commissary/Excfaange.. - .... —  20.0 

City  of  funeau  and  50  mile  radius  by 
road: 

Local  Retail . — . - . . .  25J) 

Commissary/Exchange - - 25.0 

Rest  of  the  State:  All  Employees .  25i) 

State  of  Hawaii 
Qty  and  County  of  Honolulu: 

Local  Retail . . .  22.5 

Commissary/Exchange .  12.5 

County  of  Hawaii:  All  Employees .  15.0 

County  of  Kauai: 

Local  Retail . 17.5 

Commissary/Exchange  — - - 17.5 

County  of  Maui  and  County  of 
Kalawao:  All  Employees  — - - 20.0 


Territory  of  Guam  and  Commonw* 
ealtfa  of  the  Northern  Mariana  Is¬ 
lands 

All  Locations: 


Local  Retail . 12.5 

Commissary/Exchange..„ .  0 

Commonwealth  of  Puerto  Rico 
All  Locations: 

Local  Retail . lOi) 

Commissary/Exchange.... _ _  0 

The  Virgin  Islands 

St.  Croix:  All  Employees .  12.5 

St.  Thomas  and  St  {ohm  All  Employ¬ 
ees  . . . . .  »  12.5 


'  Authorized  allowance  rate  (percent). 

Definitions  of  Allowance  Categories 
The  following  definitions  of  the  allowance 
categories  identified  in  the  tables  in  this 
appendix  shall  be  used  to  determine 
employee  eligibility  for  the  appropriate 
allowance  rate: 

Allowance  Category  and  Definition 
Local  Retail — ^This  category  includes  those 
employees  who  purchase  goods  and 
services  from  private  retail  establishments 
Commissary/Exchange — ^This  category 
includes  those  employees  who  shop  at 
private  retail  establi^ments,  but  who.  as  a 
result  of  their  Federal  civilian  employment, 
also  have  unlimited  access  to  commissary 
and  exchange  facilities.  This  category  is 
established  only  in  those  allowance  areas 
that  have  these  facilities 
Note:  Eligibility  for  access  to  military 
commissary  and  exchange  facilities  is 
determined  by  the  appropriate  military 


department.  If  an  employee  is  furnished  with 
these  privileges  for  reasons  associated  with 
his  or  her  Federal  civilian  employment,  he  or 
she  will  have  an  identiHcation  card  that 
authorizes  access  to  such  facilities. 

Possession  of  such  an  identification  card — 
i.e.,  one  issued  by  reason  of  his  or  her  Federal 
civilian  employment — is  sufTicient  evidence 
that  the  employee  uses  the  facilities. 

Subpart  B,  Appendix  B,  [Amended] 

4.  In  appendix  B  of  subpart  B,  the 
listing  for  Canton  Island  is  removed  and 
the  listing  for  the  Commonwealth  of  the 
Northern  Mariana  Islands  is  revised  to 
read  as  follows: 


Percent- 

Geographic  coverage 

age 

diftererv 

Effective 

date 

bal  rate 

CommonweaNh  ol  the 

20.0 

Aug.  20. 

Northern  Mariana  Islands. 

1992. 

[FR  Doc.  92-17032  Filed  7-20-92;  12:01  pm) 
BILLING  cooe  S32S-41-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  55, 56. 59  and  70 
(Docket  PY-92-002] 

RtN0S81-AA72 

Increase  In  Fees  and  Charges  for  Egg 
Products  Inspection  and  Egg,  Poultry, 
and  Rabbit  Grading 

AGENCY:  Agricultural  Marketing  Sevice. 
USDA. 

ACTION:  Notice  of  correction  to  proposed 
rule. 

SUMMARY:  This  document  contains  a 
correction  in  the  supplementary 
information  published  with  proposed 
regulations  on  Monday,  July  6, 1992  (57 
FR  29661).  The  supplementary 
information  misstated  the  approximate 
date  that  increased  fees  would  be 
effective. 

EFFECTIVE  DATE:  July  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  W.  Robinson,  Chief,  Grading 
Branch,  202-720-3271. 

SUPPLEMENTARY  INFORMATION:  The 
Agricultural  Marketing  Act  of  1946,  as 
amended,  provides  for  the  collection  of 
fees  approximately  equal  to  the  cost  of 
providing  voluntary  egg  products 
inspection;  voluntary  egg,  poultry,  and 
rabbit  grading:  and  laboratory  services. 
Likewise,  the  Egg  Products  Inspection 
Act  requires  the  collection  of  fees  to 
cover  costs  of  overtime,  holiday,  and 
appeal  inspection  services.  Each  fiscal 


year,  these  fees  undergo  a  cost  analysis 
to  determine  if  they  are  adequate  to 
recover  the  cost  of  providing  the 
services.  Accordingly,  the  proposed  rule, 
as  published,  contains  proposed 
regulatory  amendments  which  would 
increase  the  fees  for  these  services. 

Included  in  the  Supplementary 
Information  undei;.the  heading  "Timing 
of  Any  Pee  Increase”  was  an 
approximate  date  of  June  1, 1992,  for 
implementation  of  the  fee  increases. 

This  error,  while  obviously  misstated, 
may  prove  to  be  misleading  to  the 
industries  using  the  voluntary  grading 
and  inspection  services. 

Correction  of  Publication 

Accordingly,  the  publication  on  July  6, 
1992,  of  the  propos^  rule  on  increase  in 
fees  and  charges  (Doc.  No.  PY-92-002)  is 
corrected  as  follows: 

Supplementary  Information,  page 
29661,  Column  1,  Paragraph  1,  Timing  of 
Any  Fee  Increase.  In  the  last  sentence, 
the  approximate  effective  date  of  June  1, 
1992,  is  corrected  to  read  “September  1, 
1992." 

Done  at  Washington,  DC,  on:  July  15. 1992. 
Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  Marketing 
Service. 

(FR  Doc.  92-17119  Filed  7-20-92;  12:01  am) 
BILUNQ  CODE  M10-02-M 


Rural  Electrification  Administration 
7  CFR  Part  1703 
RIN  0572-AA60 

Deferments  of  REA  Loan  Payments  for 
Rural  Development  Projects 

agency:  Rural  ElectriHcation ' 
Administration,  USDA. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  published  a 
proposed  rule  entitled  Deferments  of 
REA  Loan  Payments  for  Rural 
Development  Projects  in  the  Federal 
Register  on  June  16, 1992,  (57  FR  26782). 
The  proposed  rule  provided  an 
opportunity  for  interested  parties  to 
send  comments  to  REA  until  July  16, 
1992.  REA  is  reopening  the  comment 
period, 

DATES:  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  no  later  than  August  5, 1992- 
ADDRESSES:  Submit  an  original  and  , 
three  copies  of  written  comments  to 
Blaine  D.  Stockton,  Jr.,  Assistant 
Administrator,  Economic  Development 
and  Technical  Services,  Rural 
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Electrification  Administration,  room 
4025,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500.  Comments  may  be  inspected  at 
room  2238  of  the  South  Building  between 
8:30  a.m.  and  5  p.m.  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Blaine  D.  Stockton,  Jr.,  Assistant 
Administrator,  Economic  Development 
and  Technical  Services,  telephone 
number  (202)  720-9552. 

SUPPLEMENTARY  INFORMATION:  REA  has 
determined  that  it  would  be  benehcial  to 
reopen  the  comment  period  for  another 
15  days  to  allow  an  opportunity  for 
additional  comments  from  interested 
parties. 

Authority:  7  U.S.C.  901  et  seq. 

Dated:  July  15, 1992. 

James  B.  Huff,  Sr., 

Administrator. 

[FR  Doc  92-17116  Filed  7-20-92;  12.-01  pmj 
BILUNG  CODE  3410-1S-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 

(Docket  No.  92N-0251] 

Electronic  Identification/Signatures; 
Electronic  Records;  Request  For 
Information  and  Comments 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION;  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  considering  whether  the  agency 
should  propose  regulations  that  would, 
under  certain  circumstances,  accept 
electronic  identification  or  electronic 
signatures  in  place  of  handwritten 
signatures  where  signatures  are  called 
for  in  Title  21  of  the  Code  of  Federal 
Regulations  (CFR),  and  where  the 
electronic  form  of  the  signature  bearing 
record  is  allowable  by  the  regulations. 
The  decision  on  whether  to  propose 
such  regulations  will  be  based  on 
information  and  comments  submitted  in 
response  to  this  advance  notice  of 
proposed  rulemaking,  the 
recommendations  and  findings  of  the  ’ 
agency’s  Task  Force  on  Electronic 
Identification/Signatures,  and  the 
agency’s  experience  with  alternatives  to 
conventional  handwritten  signatures. 
DATES:  Written  information  and 
comments  by  October  19, 1992. 


ADDRESSES:  Submit  written  information 
and  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  1-23, 

12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

This  document,  together  with  the 
February  24, 1992,  report  of  the  agency’s 
Electronic  Identification/Signature 
Working  Group,  discussed  elsewhere  in 
this  notice,  is  available  (without 
references)  via  Internet  and  Bitnet  by 
sending  an  electronic  mail  message  to 
DOC00001@FDACD.BITNET.  The  sole 
purpose  of  this  address  is  to 
automatically  distribute  the  notice  and 
report,  by  return  electronic  mail. 
Therefore,  no  other  correspondence 
should  be  sent  to  the  address,  and  there 
is  no  need  to  include  text  in  the  body  or 
sul^ect  of  the  request  message. 

The  full  report  (in  hard  copy)  may  be 
ordered  from  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Rd.,  Springfield,  VA  22161.  Orders 
must  reference  NTIS  order  munber  PB 
92-183193  and  include  payment  of  $50.00 
(for  paper  copy;  order  number  PB  92- 
183193  (Al9))  or  $19.00  (for  microfiche; 
order  number  PB  92-183193  (A04))  for 
each  copy  of  the  document.  Payment 
may  be  made  by  check,  money  order, 
charge  card  (American  Express,  VISA, 
or  Mastercai^),  or  billing  arrangements 
made  with  NTIS.  Charge  card  orders 
must  include  the  charge  card  account 
number  and  expiration  date.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  703- 
487-4650.  The  report  is  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Motise,  Center  for  Elrug 
Evaluation  and  Research  (HFD-323), 
Food  and  Drug  Administration,  7520 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-8089.  Electronic  mail  address  via 
MCI®  Telecommunications  Corp. 
(MCI®)  Mail:  Name:  Paul  J.  Motise, 

EMS:  FDA,  MBX:  MOTISE,  MBX:  Al, 
MBX:  FDACD.  (For  help  in  addressing 
format  contact  the  MCI®  mail  customer 
support  line  (1-800-444-6245)). 
SUPPLEMENTARY  INFORMATION:  The 
agency  is  aware  that  automated  systems 
are  being  used  more  extensively  in  the 
various  industries  it  regulates.  Use  of 
such  systems  is  also  expanding  withih 
the  agency  itself.  An  emergingl  objective 
of  the  use  of  automation  is  the 
implementation  of  paperless  electronic 
records.  Signatures  are  a  key  aspect  of 
many  records  and  the  transition  from 
paper  records  containing  traditional 


handwritten  signatures  to  paperless 
electronic  records  raises  a  set  of  issues 
relating  to  FDA  acceptance  of 
alternatives  to  handwritten  signatures. 
Electronic  records  can  contain  human 
endorsements  using  various 
technologies.  An  alternative  to  the 
handwritten  signature  in  such  electronic 
records  is  termed  an  electronic 
identification/signature,  for  purposes  of 
this  document. 

The  agency  has  met  with  members  of 
the  pharmaceutical  industry  who  sought 
advice  on  how  they  could  implement 
paperless  records  systems  within 
regulations  for  21  CFR  Part  210 — Current 
Good  Manufacturing  Practice  in 
Manufacturing,  Processing,  Packing,  or 
Holding  of  Drugs;  General  and  21  CFR 
Part  211 — Current  Good  Manufacturing 
Practice  Regulations  for  Finished 
Pharmaceuticals,  i.e.,  CGMP’s.  Upon 
examining  how  the  agency  might 
accommodate  such  records  and 
attendant  endorsements  by  electronic 
identification/signature,  FDA  found  the 
issues  to  be  complex,  affecting 
regulations  beyond  the  CGMP  area.  For 
example,  a  review  of  Title  21  of  the  CFR 
found  references  to  signatures  in  132 
difierent  sections;  a  listing  of  these 
sections  is  contained  in  the  report 
identified  below.  These  regulations 
typically  address  signatures  in 
manufacturing  production  records, 
clinical  investigation  records,  and 
formal  submissions  to  the  agency. 
Absent,  however,  is  a  codified  definition 
of  signature  itself.  The  same  preliminary 
examination  took  note  of  the  agency’s 
own  paperless  electronic  records  which 
may  contain  electronic  identifications/ 
signatures. 

To  identify  the  issues  and  develop 
preliminary  approaches  on  how  FDA 
might  accept  signature  alternatives  in  an 
agency-wide  manner,  the  agency  formed 
an  FDA  Task  Force  on  Electronic 
Identification/Signatures.  The  task  force 
created  a  subgroup,  the  Electronic 
Identification/Signature  Working  Group 
to  address  the  issues  in  greater  detail.  A 
copy  of  the  group’s  initial  report  dated 
February  24, 1992,  has  been  placed  on 
file  and  is  on  display  at  the  Dockets 
Management  Branch  (address  above), 
for  public  examination;  copies  may  be 
obtained  from  NTIS  (address  above). 

The  report  recommended  publication  of 
an  advance  notice  of  proposed 
rulemaking  to  obtain  wide  public 
comment  on  the  issues  to  determine  ^  < 
whether  the  agency  should  promulgate 
regulations  that  would,  under  certain 
circumstances,  accept  electronic 
identification  signatures  in  place  of 
handwritten  signatures  where  signatures 
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are  required  by  various  FDA 
regulations. 

The  agency  is  considering  the  use  of 
electronic  identification/signatures 
within  the  general  context  of  three 
categories  of  current  and  future 
paperless  (electronic)  records:  (1) 

Records  maintained  by  industry  which 
are  subject  to  FDA  inspection  (e.g., 
batch  production  records  for  drug 
products,  low  acid  canned  foods,  or 
infant  formulas);  (2)  records  submitted 
to  FDA  for  review  and  approval,  usually 
as  part  of  research  or  marketing 
applications  (e.g.,  new  drug  applications 
and  food  additive  petitions):  and  (3) 
FDA's  own  records  (e  g.,  sample 
collection  reports)  and  notifications  to 
industry  (e.g.,  electronic  mail).  The 
agency  requests  that  comments  address 
the  issues  within  these  three  categories 
of  records,  and  how  these  records  may 
or  may  not  lend  themselves  to  the  use  of 
electronic  identification  signatures.  The 
agency  wishes  to  clarify,  however,  that 
at  this  time  it  does  not  seek  to  mandate 
the  conversion  of  paper  records  to 
electronic  form. 

Although  this  notice  pertains  to 
records  which  are  currently  allowed  by 
the  regulations  to  be  in  electronic  form, 
the  issues  related  to  electronic 
identification/signatures  are  germane  to 
electronic  records,  in  general.  Therefore, 
the  agency  welcomes  comments  that 
identify  any  record  now  required  by 
FDA  that  may  be  amenable  to  being  in 
electronic  form. 

The  agency  is  aware  of  a  variety  of 
signature  alternative  technologies  and 
will  consider  their  acceptance  according 
to  their  performance  characteristics  and 
the  level  of  security  they  provide.  The 
level  of  performance  and  security  would 
be  commensurate  with  the  regulatory 
significance  of  the  electronic  record.  The 
agency  is  seeking  comments  on  how  this 
stratified  acceptance  might  be 
accomplished.  For  example,  FDA  might 
establish  definitions  which  incorporate 
technological  and  security  distinctions 
for  the  terms  signature,  signatures 
recorded  electronically,  electronic 
signature,  and  electronic  identification. 
In  the  agency’s  experience,  a  signature 
is  generally  the  name  of  an  individual, 
handwritten  in  script  by  that  individual; 
the  act  of  signing  usually  involves  use  of 
a  writing  or  marking  instrument  and 
provides  a  unique  and  secure  link  to  the 
individual.  Where  such  a  signature  is 
captured  on  electronic  media  instead  of 
on  paper,  the  result  might  be  termed 
“signatures  recorded  electronically." 

The  agency  is  aware  of  various 
technologies  that  dispense  with  the  act 
of  signing,  but  still  apparently  furnish  an 
intrinsic  biometric  or  behavioral  link  to 
an  individual  such  that  someone  else 


cannot  make  use  of  that  person’s 
signature  alternative  (e.g.,  retinal  scan 
systems,  voice  prints,  hand  prints).  The 
agency  is  considering  the  term 
"electronic  signatures"  for  such  systems. 

Another  type  of  signature  alternative 
appears  to  lack  intrinsic  biometric  or 
behavioral  links  to  the  person  being 
identified,  but  instead  relies  upon 
administrative  controls  to  maintain  the 
uniqueness  and  security  of  the 
identification  method.  Examples  of  such 
signature  alternatives  are  systems 
which  use  (individually,  or  in 
combination)  bar  codes,  passwords/ 
identification  codes,  and  personal 
identification  devices  (badges/cards). 
The  agency  is  considering  the  term 
“electronic  identification”  for  such 
systems. 

The  agency  requests  comments  on 
how  the  above,  or  other  classes  of 
signature  alternatives  would  fulfill  three 
general  purposes  of  the  traditional 
handwritten  signature:  (1)  To  identify 
the  actor  and  show  his/her  authority  to 
act:  (2)  to  document  the  action  in  a  way 
that  is  legally  binding  and  cannot  be 
altered  or  repudiated;  and  (3)  to  create  a 
record  that  would  be  admissible 
evidence  in  court. 

To  be  acceptable  to  the  agency, 
electronic  identification  signatures  need 
to  be  as  legally  acceptable  as 
conventional,  handwritten  signatures. 
The  agency  would  have  to  conform  to 
any  acceptance  criteria  established  by 
the  courts.  FDA  expects  electronic 
identification/signatures  to  carry  the 
same  commitment,  legal  weight,  and 
significance  as  conventional 
handwritten  signatures.  Falsification  of 
signature,  alternatives  must  be 
considered  fraudulent  to  the  same 
extent  as  is  falsification  of  handwritten 
signatures. 

The  agency  is  seeking  specific 
comments  on  each  of  the  following 
issues  which  are  addressed  in  greater 
detail  in  the  above-referenced  working 
group  report: 

1.  Regulatory  Acceptance.  Various 
FDA  regulations  are  worded  in  ways 
that  do  not  accept  signature 
alternatives.  For  example,  the  CGMP 
regulations  for  human  and  veterinary 
drugs  do  not  anticipate  or  allow 
electronic  identification/signature 
substitutes  for  handwritten  signatures; 
21  CFR  211.186  explicitly  requires  full 
handwritten  signatures.  Various 
submissions  to  the  agency  regarding 
medical  devices  must  contain 
signatures:  21  CFR  1005.25  requires 
signatures  to  be  written  “in  ink.”  On  the 
other  hand,  the  agency  has  accepted 
encoded  computerized  endorsements 
where  the  low  acid  canned  food 
regulations  call  for  identification  of 


individuals  who  perform  certain  actions. 
The  agency  believes  it  would  be 
beneficial  to  take  a  uniform  approach  to 
accepting  signature  alternatives  and  is 
seeking  comments  on  how  such  an 
approach  may  be  codified  and  how 
various  records  required  by  the 
regulations  might  lend  themselves  to  the 
use  of  electronic  identification/ 
signatures. 

2.  Enforcement  Integrity.  Acceptance 
of  signature  alternatives  must  not 
hamper  the  agency’s  enforcement 
efforts.  For  example,  FDA  investigators 
must  be  able  to  obtain  copies  of 
electronic  records  which  would  be 
admissible  evidence  in  regulatory 
actions  to  demonstrate  individual 
responsibility.  The  agency  conducted  a 
review  of  relevant  statutes  and  cases 
and  found  no  court  cases  which  clearly 
recognize  the  validity  of  signature 
alternatives.  At  the  same  time,  no  cases 
were  found  that  would  impede 
acceptance  of  signature  alternatives. 
FDA’s  examination  also  disclosed 
several  sections  of  Title  18  of  the  United 
States  Code  that  FDA  could  use  to 
pursue  cases  of  electronic  records 
falsification.  (Details  of  the  review  are 
contained  in  the  working  group  report.) 
The  agency  is  particularly  interested  in 
comments  on  this  aspect  of  adopting 
electronic  identification / signatures. 

3.  Security.  The  agency  is  concerned 
that  electronic  identification/signatures 
be  secure  from  abuse  and  falsification. 
Although  FDA  recognizes  that  virtually 
any  system  can  be  corrupted  and 
defeated  by  individuals  who  are  intent 
on  falsification,  substitutes  for 
handwritten  signatures  should 
nonetheless  be  at  least  as  secure  as 
conventional  handwritten  signatures. 
The  agency  requests  comments  on  how 
electronic  identification/signatures  can 
be  secured.  This  issue  is  critical  because 
of  the  ease  with  which  some  electronic 
identification  methods  can  be  falsified 
without  leaving  an  audit  trail.  The 
agency  seeks  comments  on  whether 
some  types  of  signature  alternatives 
may  be  too  insecure  to  accept  at  all,  and 
if  the  agency  should  establish  a 
stratified  system  whereby  the  regulatory 
significance  of  a  given  record  would 
determine  the  level  of  security  that 
would  be  necessary  for  a  signature 
alternative. 

4.  Validation.  The  agency  recognizes 
the  importance  of  validation  as  a  means 
of  attaining  confidence  in  the  reliability 
of  signature  alternative  technologies. 
Based  upon  the  agency’s  inspectional 
findings  of  inadequacies  regarding 
computer  systems  validation  in  general, 
FDA  is  concerned  that  new  technologies 
may  be  adopted  before  they  are 
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adequately  validated.  Therefore,  the 
agency  requests  comments  on  key 
elements  of  validation  of  electronic 
identification/signature  systems  and  on 
what  type  of  guidance  FDA  should 
develop  in  this  area. 

5.  Standards.  The  agency's  acceptance 
of  signature  alternatives  would  be 
facilitated  if  FDA  could  apply 
appropriate  signature  standards 
developed  by  other  organizations.  The 
agency  is  aware  that  a  Digital  Signature 
Standard  has  been  proposed  by  the 
National  Institute  of  Standards  and 
Technologies  (NIST).  A  copy  of  the 
proposed  NIST  standard  is  included  as 
an  attachment  to  the  working  group 
report,  on  file  at  the  Dockets 
Management  Branch  (address  above). 
The  agency  seeks  comments  on  the 
application  of  the  proposed  NIST 
standard  to  FDA  matters,  as  well  as 
comments  on  any  other  relevant 
standards. 

6.  Freedom  of  Information.  The 
agency  has  very  limited  experience  in 
handling  freedom  of  information  (FOI) 
requests  that:  (1)  Are  submitted  in 
electronic  form,  (2)  request  that  paper 
documents  be  supplied  in  electronic 
form,  and  (3)  request  that  electronic 
documents  be  furnished  in  electronic 
form.  However,  FDA  anticipates 
receiving  such  requests  in  the  future  as 
paperless  systems  are  adopted. 
Comments  are  requested  on  the  need  to 
establish  modified  fees  and  procedures. 

The  agency  also  welcomes  comments 
on  any  related  issues.  In  addition,  the 
agency  would  like  to  hear  from 
developers  of  electronic  identification/ 
signature  systems.  Presentations  before 
the  task  force  are  welcome  and  may  be 
arranged  through  the  contact  person 
listed  above.  However,  this  request  is 
for  information  only  and  does  not 
imdertake  any  commitment  to  purchase 
any  system.  In  the  event  that  any  future 
acquisition  results  from  this  activity, 
such  acquisitions  will  be  conducted  in 
accordance  with  the  requirements  for 
competition  as  set  forth  in  the  Federal 
Acquisition  Regulation  (Title  48  of  the 
CFR).  The  agency  emphasizes  that  the 
purpose  of  such  presentations  is  for  FDA 
to  obtain  information  on  emerging 
technologies  and  not  to  endorse  or 
disapprove  particular  systems. 

Interested  persons  may,  on  or  before 
October  19, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  information  and  comments 
regarding  this  advance  notice  of 
proposed  rulemaking.  Two  copies  of  the 
information  and  comments  should  be 
submitted,  except  that  individuals  may 
submit  one  copy.  The  information  and 
comments  are  to  be  identibed  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  The 
information  and  received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  15. 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  92-17144  Filed  7-20-92;  12:01  pm) 
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PANAMA  CANAL  COMMISSION 
35  CFR  Part  133 
RIN  3207-AA32 
Tons  for  Use  of  Canal 

agency:  Panama  Canal  Commission. 
action:  Proposed  rule;  recommendation 
to  the  President. 

summary:  The  Panama  Canal 
Commission  proposes  an  increase  of 
approximately  9.9%  in  the  rates  of  tolls 
to  become  effective  October  1, 1992.  The 
basis  for  the  toll  increase  is  that  the 
Commission  anticipates  that  in  fiscal 
years  1992  and  1993,  it  will  experience, 
in  the  aggregate,  a  significant  deficit 
created  by  a  trend  of  nominal  traffic  and 
revenue  growth  inadequate  to  absorb 
cost  increases  due  to  inflation.  The 
proposed  increase  is  necessary  to 
comply  with  the  statutory  requirement 
that  tolls  be  set  to  produce  revenues 
sufficient  to  cover  ail  costs  of 
maintenance  and  operation  of  the 
Panama  Canal,  including  capital  for 
plant  replacement,  expansion  and 
improvements,  and  working  capital. 
DATES:  Proposed  effective  date: 

October  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Rhode.  Jr.,  Assistant  to  the 
Chairman  and  Secretary,  Panama  Canal 
Commission,  2000  L  Street  NW,  Suite 
550,  Washington.  DC  20036-4996, 
(Telephone:  (202)  634-6441). 
SUPPLEMENTARY  INFORMATION:  Section 
1602  (b)  of  the  Panama  Canal  Act  of 
1979,  as  amended,  22  U.S.C.  3792(b), 
requires,  that  Canal  tolls  be  prescribed 
at  rates  calculated  to  produce  revenues 
to  cover,  as  nearly  as  practicable,  ail 
costs  of  maintaining  and  operating  the 
Panama  Canal  and  the  facilities  and 
appurtenances  related  thereto,  as  well 
as  to  provide  capital  for  plant 
replacement,  expansion  and 
improvements,  and  working  capital. 

The  rates  of  tolls  for  use  of  the 
Panama  Canal  were  last  increased  on 
October  1, 1989  by  9.8%.  The  rates 
placed  in  effect  at  that  time  have  proven 
adequate  to  provide,  in  the  aggregate, 
sufficient  revenues  to  cover  all  operating 


and  capital  costs  of  the  Canal  through 

1991,  but  the  Commission  anticipates 
significant  deficits,  in  the  aggregate, 
during  the  next  two  fiscal  years. 

These  deficits  are  the  result  of  the 
continuing  trend  of  traffic  growth 
revenues  inadequate  to  absorb  cost 
increases  due  to  inflation.  Commission 
projections  indicate  that  total  operating 
expenses  in  fiscal  year  1992  will  exceed 
revenues  by  $4.2  million.  In  fiscal  year 
1993,  at  present  toll  rates,  a  cumulative 
deficiency  of  $37.6  million  is  projected. 
This  growing  imbalance  between 
inflation  and  traffic  growth  underlies  the 
clear  need  for  implementing  a  toll  rate 
increase  of  9.9%.  The  new  rates  will 
replace  existing  rates  on  October  1, 

1992. 

Section  1604  of  the  Panama  Canal  Ac* 
of  1979,  as  amended,  22  U.S.C.  3794, 
establishes  the  procedures  that  the 
Panama  Canal  Commission  must  follow 
in  proposing  a  toll  rate  increase.  Those 
procedures  have  been  supplemented  by 
regulations  in  35  CFR  Part  70,  which  in 
addition,  provide  interested  parties  with 
instructions  for  participating  in  the 
process  governing  changes  in  the  rates 
of  tolls. 

Pursuant  to  the  statute  and 
regulations,  on  April  15, 1992,  an 
advance  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
(57  FR  13067)  recommending  a  9.9% 
increase  in  the  rates  of  Canal  tolls,  to 
become  effective  on  October  1, 1992.  At 
that  time,  a  written  analysis  showing  the 
basis  and  justilcation  for  the  proposed 
toll  increase  was  made  available  to 
interested  parties. 

Written  comments  were  solicited  and 
received  from  interested  parties,  and  a 
public  hearing  was  held  in  Washington, 
DC  on  June  4, 1992.  The  views  presented 
by  the  interested  parties,  as  well  as 
other  relevant  information,  were 
considered  by  the  Board  of  Directors  of 
the  Commission  at  its  quarterly  meeting 
of  July  1992.  On  July  16, 1992,  the  Board 
voted  to  recommend  to  the  President 
that  the  proposed  9.9%  increase  be 
implemented  on  October  1. 1992.  A 
complete  record  of  the  proceedings  since 
the  initiation  of  the  proposal,  including 
the  data,  views  and  arguments 
submitted  by  the  interested  parties  will 
be  forwarded  to  the  President  with  the 
Commission’s  recommendation.  In 
considering  the  proposal,  the  President 
may  approve,  disapprove  or  modify  the 
recommendation  of  the  Conunission. 

The  final  rule,  approved  and  published 
by  the  President,  will  be  effective  no 
earlier  than  thirty  days  from  the  date  of 
publication  in  the  Federal  Register. 

This  proposed  rulemaking  does  not 
constitute  a  "major  rule”  as  defined  in 
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section  1(b)  of  Executive  Order  12291, 
dated  February  17, 1981.  Analysis  of  the 
proposed  toll  increase  indicates  that  it 
will  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

A  review  of  the  environmental  effect 
of  the  proposed  increase  in  the  rates  of 
tolls  concludes  that  the  proposal  is  not  a 
major  federal  action  which  will  have  a 
significant  effect  on  the  quality  of  the 
environment  of  a  foreign  nation; 
therefore,  pursuant  to  Executive  Order 
12114,  dated  January  4, 1979,  an 
environmental  analysis  is  not  required. 

The  Assistant  to  the  Chairman  and 
Secretary  of  the  Panama  Canal 
Commission  has  certified  to  the  Office 
of  Management  and  Budget  that  these 
proposed  changes  in  regulations  meet 
the  applic&b’e  standards  provided  in 
sections  2(31  a.nd  (b)(2)  of  Executive 
Order  No.  12778. 

Finally,  the  Regulatory  Flexibility  Act 
is  inapplicable,  since  this  regulation  is 
one  relating  to  “rates”  or  “practices 
relating"  thereto  (5  U.S.C.  601  (2)). 

List  of  Subjects  in  35  CFR  Part  133 

Panama  Canal,  Vessels. 

Accordingly,  it  is  proposed  that  35 
CFR  part  133  be  amended  as  follows. 

PART  133— TOLLS  FOR  USE  OF 
CANAL 

1.  The  authority  citation  for  part  133 
continues  to  read  as  follows: 

Authority:  Issued  under  authority  of  the 
President  by  22  U.S.C.  3791;  E.0. 12215,  45  FR 
36043. 

2.  Section  133.1  is  revised  to  read  as 
follows: 

§133.1  Rates  of  toll. 

The  following  rates  of  toll  shall  be 
paid  by  vessels  using  the  Panama  Canal: 

(a)  On  merchant  vessels,  yachts,  army 
and  navy  transports,  colliers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  or  cargo,  $2.21  per  net  vessel 
ton  of  100  cubic  feet  each  of  actual 
earning  capacity — that  is,  the  net 
tonnage  determined  in  accordance  with 
part  135  of  this  chapter. 

(b)  On  vessels  in  ballast  without 
passengers  or  cargo,  $1.76  per  net  vessel 
ton. 


(c)  On  other  floating  craft  including 
warships,  other  than  transports,  colliers, 
hospital  ships,  and  supply  ships,  $1.23 
per  ton  of  displacement. 

Dated;  July  16. 1992. 

Michael  Rhode,  )r.. 

Assistant  to  the  Chairman  and  Secretary.  • 
(FR  Doc.  92-17087  Filed  7-20-92;  8:45  am] 
BILLING  cooe  3640-04.«l 


POSTAL  SERVICE 
39  CFR  Part  111 

Vendor  Presort  Software  Validation 
Program 

agency:  Postal  Service. 

ACTION:  Notification  of  public  meeting. 

summary:  The  U.S.  Postal  Service 
(USPS)  is  holding  a  public  meeting  to 
give  interested  parties  an  additional 
opportunity  to  present  their  views  on  the 
proposed  rule  on  the  Vendor  Presort 
Software  Validation  Program. 

DATES:  8  a.m.,  August  5,  1992. 
ADDRESSES:  The  meeting  will  take  place 
at  the  National  Address  Information 
Center,  6060  Primacy  Parkway, 

Memphis,  TN. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  G.  Delaney  at  (202)  1268-5321  or 
George  T.  Hurst  at  (202)  268-5232. 
SUPPLEMENTARY  INFORMATION:  After 
receiving  written  comments  in  response 
to  a  Federal  Register,  notice  of  proposed 
rulemaking  (57  FR  12893-12901),  the 
Postal  Service  has  decided  to  provide  an 
additional  opportunity  for  comment.  To 
facilitate  the  receipt  of  comments,  a 
public  meeting  will  be  held  on  August  5, 
1992,  at  8  a.m.  at  the  National  Address 
Information  Center,  6060  Primacy 
Parkway,  Memphis,  TN.  At  that  time  the 
public  will  have  an  opportunity  to 
provide  oral  and  written  comments 
concerning  the  proposed  rule.  Any  one 
interested  in  attending  should  contact 
either  Charles  G.  Delaney  or  George  T, 
Hurst. 

After  considering  all  comments 
received  in  response  to  the  original 
Federal  Register  notice,  and  comments 
received  at  this  meeting,  the  Postal 
Service  will  publish  a  notice  regarding 
the  final  adoption  of  this  rule. 

Stanley  F.  Mires, 

Assistant  General  Counsel,  Legislative 
Division. 

[FR  Doc.  92-17077  Filed  7-20-92;  12:01  pm] 
BILLING  CODE  771B-12-M 


39  CFR  Part  111 

Coding  Accuracy  Support  System 
(CASS)  Certification  of  Address 
Matching  Software  for  Automation- 
Based  Rates 

agency:  Postal  Service. 
action:  Proposed  rule. 

summary:  This  proposal  will  amend 
Domestic  Mail  Manual  (DMM) 
subchapter  530  to  change  the 
requirements  for  Coding  Accuracy 
Support  System  (CASS)  certification  of 
address  matching  software. 

DATE:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  August  17, 
1992. 

ADDRESS:  Ail  written  comments  should 
be  mailed  or  delivered  to  the  Director, 
Office  of  Classification  and  Rates 
Administration,  U.S.  Postal  Service,  475 
L’Enfant  Plaza,  SW,  room  8430, 
Washington.  DC  20260-5903.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  A.M.  and  4  P.M.,  Monday 
through  Friday,  in  room  8430,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Hurst  (202)  268-5232. 

SUPPLEMENTARY  INFORMATION: 

The  CASS  Certification  Process 

This  proposed  rule  would  change  the 
requirements  for  Coding  Accuracy 
Support  System  (CASS)  certification  to 
ensure  that  the  necessary  software  is  in 
place  for  mailers  to  make  a  smooth 
transition  from  ZIP+4  barcoding  to 
delivery  point  barcoding.  As  noted  in 
DMM  Issue  42,  March  15, 1992,  the 
Postal  Service  plans,  subject  to  future 
regulatory  action,  to  require  a  delivery 
point  barcode  (DPBC)  on  all  letter-size 
mail  claimed  at  a  barcoded  rate, 
effective  March  21, 1993. 

The  Postal  Service  Coding  Accuracy 
Support  System  (CASS)  certification 
process  is  a  testing  procedure  that 
provides  a  common  platform  to  measure 
the  quality  of  address  matching 
software  and  provide  useful  diagnostics 
to  correct  software  deficiencies.  CASS 
currently  tests  the  ability  of  address 
matching  software  to  accurately  match 
address  records  to  the  Postal  Service 
ZIP -I- 4  data  base  and  assign  correct  5- 
digiL  ZIP -I- 4,  delivery  point,  and  carrier 
route  codes,  depending  on  the  level  of 
certification  desired.  (Currently,  5-digiL 
ZIP -I- 4,  delivery  point,  and  carrier  route 
certification  are  all  available.) 

The  CASS  certification  procedure  is 
available  free  of  charge  to  all  vendors 
and  users  of  address  matching  software. 
However,  the  Postal  Service  incurs  ever 


Federal  Register  /  Vol.  57.  No.  140  /  Tuesday,  July  21,  1992  /  Proposed  Rules 


32189 


increasing  costs  to  support  the  wide 
variety  of  CASS  testing  processes.  To 
contain  these  costs,  the  Postal  Service 
proposes  to  eliminate  the  certification  of 
address  matching  software  products 
that  perform  only  verification  and  or 
assignment  of  ZIP +4  code  information. 
The  Postal  Service  would  continue  to 
support  the  certification  of  delivery 
point  code  address  matching  software 
products  that  provide  and/or  correct 
ZIP +4  code  information.  This  would 
allow  the  Postal  Service  to  maintain  as 
few  individual  software  testing 
procedures  as  practicable  in  support  of 
the  mailing  industry's  need  for  address 
matching  products  to  qualify  address 
information  for  automation-based 
postage  rates  (ZIP-i-4  and  ZIP-i-4 
barcoded  rates). 

Address  matching  software  capable  of 
providing  only  ZIP +4  information  will 
decrease  in  importance  with  the  planned 
March  21, 1993  implementation  of  the 
delivery  point  barcoding  requirement. 

At  that  time,  the  Postal  Service  plans  to 
require  mailers  wishing  to  obtain  a 
barcoding  discount  for  letter-size  mail  to 
have  processed  their  addresses  through 
software  that  is  CASS  certified  for  its 
ability  to  generate  delivery  point 
information.  Since  the  DPBC  is  formed 
simply  by  adding  two  additional  digits 
from  the  existing  address  to  the  ZIP-t-4 
code,  list  owners  or  processors  wishing 
to  obtain  only  ZIP-i-4  code  information 
will  be  able  to  do  so  through  the  use  of 
delivery  point  code  address  matching 
software.  In  addition,  CASS  certified 
ZIP-f  4  code  information  will  continue  to 
be  available  through  vendors  licensed 
by  the  Postal  Service  to  provide 
National  Change  of  Address  service  or 
Delivery  Sequence  File  service,  as  well 
as  through  the  purchase  of  the 
Computerized  Delivery  Sequence  (CDS) 
product. 

Consistent  with  recent  changes  in  the 
CASS  cycle  (providing  for  two  semi¬ 
annual  cycles  of  7-months  duration 
overlapping  by  30  days,  effective 
November  1, 1992)  and  to  allow 
additional  time  to  convert  to  DPBC,  the 
Postal  Service  has  extended  the  current 
grace  period  on  processing  of  address 
lists  using  CASS  certified  software  to 
November  30, 1992. 

Creating  a  CASS  Certification  Procedure 
for  2-Digit  Utilities 

Appending  delivery  point  code  (DPC) 
information  to  existing  address  lists  or 
files  may  require  more  computer  storage 
capacity  than  is  readily  or  cost 
effectively  available  to  some  list 
owners,  processors,  or  mailers.  For 
those  mailers  who  choose  to  append  the 
DPC  information  to  the  individual 
address  records  at  the  time  addresses 


are  printed  for  mailing  rather  than 
permanently  store  this  additional  data 
with  each  record,  the  Postal  Service 
plans  to  offer  a  new  CASS  testing 
procedure  to  evaluate  and  certify  the 
accuracy  of  “2-digit  DPC  Utilities"  that 
may  be  used  to  derive  the  last  2  digits  of 
the  DPBC  from  a  standardized  address 
format. 

Although  it  is  strongly  recommended, 
mailers  are  not  required  to  use  the 
standardized  address  elements  output 
by  a  CASS  certified  address  matching 
process  on  a  mailpiece  to  qualify  for 
automation-based  postage  rates  (ZIP+4 
or  ZIP-I-4  Barcoded  rates).  However,  the 
accuracy  of  a  2-digit  DPC  utility  will 
depend  upon  the  accuracy  of  the 
primary  house  or  building  number  of  a 
given  address.  If  this  primary  house  or 
building  number  has  not  been  previously 
verified  for  accuracy,  the  2-digit  DPC 
utility  may  append  incorrect  delivery 
point  information.  Therefore,  the  Postal 
Service  proposes  to  require  2-digit  DPC 
utility  software  be  used  only  with 
standardized  addresses  to  ensure  the 
accuracy  of  the  information  the  software 
must  identify  to  develop  a  correct  DPC. 
Mailers  who  choose  not  to  store  the  DPC 
information  with  the  address  record  in 
their  files  must  obtain  and  use 
standardized  address  information  when 
processing  with  2-digit  DPC  utilities. 

The  CASS  evaluation,  scoring,  and 
certification  of  2-digit  DPC  utilities  will 
be  similar  to  the  current  certification 
process  for  delivery  point  coding 
software.  The  USPS  would  provide  a 
test  deck  comprising  sample  addresses 
from  across  the  country  with  missing  or 
incorrect  2-digit  DPC  information  which 
the  software  vendor  or  user  would 
process  and  return  for  evaluation.  To  be 
CASS  certified,  a  2-digit  DPC  utility 
would  have  to  accurately  append  ^e 
correct  2-digit  DPC  information  with 
100%  accuracy  to  the  standardized 
ZIP-I-4  coded  addresses  on  the  test 
deck.  Retesting  and  certification  will 
occur  on  the  same  cycle  as  all  other 
CASS  certifications.  The  CASS 
certification  process  for  2-digit  DPC 
utilities  will  be  available  with  the  fall 
1992  CASS  certification  cycle. 

Although  exempt  by  39  U.S.C.  410(a) 
from  the  provisions  of  the 
Administrative  Procedure  Act  regarding 
proposed  rule  making,  5  U.S.C.  553(b), 
(c),  the  Postal  Service  invites  public 
comments  on  the  following  proposed 
amendments  to  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 


PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 

401,  403.  404,  3001-3011,  3201-3219,  3403-3406 
3621,  5001. 

2.  Chapter  5  of  the  Domestic  Mail 
Manual  is  amended  as  follows: 

CHAPTER  5— AUTOMATION-COMPATIBLE 
MAIL 

***** 

530  Address  and  ZIP -I- 4  Code  Accuracy 

531  CODING  ACCURACY  SUPPORT 
SYSTEM  (CASS)  CERTIHCATION 

***** 

531.111  Definition.  (Change  the  first 
sentence  as  follows:]  “The  Coding 
Accuracy  Support  System  (CASS)  is  a 
process  designed  in  cooperation  with 
the  mailing  industry  to  improve  the 
accuracy  of  delivery  codes,  ZIP-f  4 
codes,  5-digit  ZIP  Codes,  and  carrier 
route  codes  appearing  on  mailpieces.” 
***** 

531.112  Requirement.  [Change  the 
last  sentence  as  follows:]  “Mailers  using 
multiline  optical  character  readers 
(MLOCRs)  to  place  delivery  point  or 
ZIP-f  4  barcodes  on  mailpieces  must 
also  obtain  CASS  certification  for  the 
address  matching  software  used  on  their 
MLOCR  equipment." 

531 .113  Deli  very  Point  Barcoding 
Option.  [Replace  the  first  4  sentences 
with  the  following:]  ‘The  use  of  a 
delivery  point  barcode  instead  of  a 
ZIP-f  4  barcode  on  mailpieces  to  obtain 
barcoded  rates  is  optional." 

531.12  Methods  To  Obtain  ZIP  -f  4 
Coding 

***** 

b.  CASS  certified  DPC  address 
matching  software 

***** 

e.  CASS  certified  ZDP-f  4  address 
matching  software. 

Note:  CASS  certification  of  ZIP+4  address 
matching  software  is  no  longer  provided 
effective  September  1, 1992.  ZIP+4  codes 
may  be  obtained  from  CASS  certified  DPC 
address  matching  software.  In  addition, 
address  lists  coded  with  ZIP+4  address 
matching  software  CASS  certified  before 
September  1, 1992  may  continue  to  be  used  in 
accordance  with  531.15. 
***** 

531.114  Use  of  Current  Information. 
[Change  the  first  sentence  as  follows:] 
“When  used  for  ZIP+4  coding  or  ZIP+4 
barcoding,  the  address  matching 
software  and  methods  described  in 
531.11  through  531.13  must  have  a  valid 
CASS  certification  and  must  use  the 
current  Postal  Service  ZIP+4  file  that 
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has  been  updated  to  include  all 
applicable  change  transaction  Tiles." 

***** 

(Eliminate  current  531.15,  and 
renumber  531.16,  531.161,  and  531.162  as 
531.15,  531.151,  and  531.152  respectively. 
In  531.152  change  the  first  sentence  as 
follows:]  *To  allow  for  the  planned 
transition  to  delivery  point  coding 
requirements  (see  531.112),  a  one-time 
grace  period  is  provided  for  those 
mailers  whose  normal  12-month  address 
processing  anniversary  falls  from  March 
1  through  November  30, 1992."  (Change 
the  date  in  the  next  sentence  and  the 
last  sentence  to:]  “November  30. 1992." 


531.2  Address  Lists 

(After  531.22  add  the  following;] 
"Note;  CASS  certification  of  ZIP-t-4 
address  matching  software  is  no  longer 
provided  effective  September  1, 1992. 
ZlP-t  4  codes  may  be  obtained  from 
CASS  certified  DPC  address  matching 
software.  In  addition,  address  lists 
coded  with  ZIP-i-4  code  address 
matching  software  CASS  certified 
before  September  1. 1992  may  continue 
to  be  used  in  accordance  with  531.15. 


532  REQUIRED  DOCUMENTATION 


532.22  Summary  Output  Information 
***** 

(Eliminate  532.222  and  renumber 
532.223  and  532.224  as  532.222  and 
532.223.  In  what  becomes  532.222 
eliminate  b{7)  and  c.  In  what  becomes 
532.223  change  a.  and  b.  as  follows:] 

a.  The  number  of  addresses 
successfully  coded  with  correct  5-digit 
ZIP  Codes. 

b.  The  number  of  addresses 
successfully  coded  with  correct  carrier 
route  codes. 

***** 

53252  Mailings  Produced  From  a 
Single  Address  List 
***** 

(Eliminate  532.322  and  renumber 
532.323  and  532.324  accordingly.] 


532.33  Mailing  Produced  From  Multiple 
Address  Lists 
***** 

[Eliminate  532.332  and  renumber 
532.333  and  532.334  accordingly.] 

***** 


533  HOW  TO  OBTAIN  CASS 
CERTIFICATION 

533.1  General.  [Text  of  existing  533]. 

5335  CASS  Stage  1.  The  CASS 
certiHcation  process  is  a  two  stage 
procedure.  Stage  1  is  a  test  file  with 
answers  which  is  supplied  upon  request 
to  customers  wishing  to  certify  an 
address  matching  software  product.  The 
Stage  I  Tile  contains  fabricated  sample 
addresses  from  address  ranges  across 
the  country  with  missing  or  incorrect 
address  element  information.  The 
correct  answers  supplied  on  this  Stage  1 
test  nie  provide  a  means  for  self- 
assessment  of  address  matching 
software  accuracy  so  that  software 
vendors  or  users  can  pre-determine  their 
product's  readiness  for  the  actual  test. 

5335  CASS  Stage  11.  The  Stage  11  Tile 
is  the  actual  test  without  answers  and  is 
used  as  the  measurement  device  for 
certiHcation  of  the  accuracy  of  address 
matching  software.  Similar  to  the  Stage  I 
nie,  the  Stage  11  Ble  contains  fabricated 
sample  addresses  from  address  ranges 
across  the  country  with  missing  or 
incorrect  address  element  information 
that  the  address  matching  software  must 
correct.  Software  vendors  or  users 
processes  the  Stage  U  file  against  its 
address  matching  products,  appending 
the  correct  or  missing  information  being 
tested  for  in  each  address  record.  Upon 
completion,  the  Stage  II  Hie  is  then 
returned  to  the  Postal  Service  for 
analysis,  scoring,  and,  if  qualified, 
certification.  For  multiline  optical 
character  readers  (MLOCRs)  and 
encoding  stations,  CASS  certification  is 
obtained  by  barcoding  sample 
mailpieces  in  a  test  deck.  Upon 
completion,  the  test  deck  is  returned  to 
the  Postal  Service  for  analysis,  scoring 
and,  if  qualified,  certiRcation. 

533.4  Certification  Requirements.  To 
be  CASS  certified,  delivery  point  code 
address  matching  software  must  first 
correctly  ZIP 4-4  code  the  addresses 
contained  in  the  Stage  11  file  or  test  deck 
with  96%  accuracy.  Once  this  9-digit 
code  has  been  determined,  delivery 
point  code  address  matching  software 
must  correctly  append  the  additional  2- 
digits  of  the  delivery  point  code  to  the 
Stage  11  file  or  test  deck  with  100% 
accuracy. 

A  2-digit  utility  (separate  or  "stand 
alone"  address  matching  software  that 
appends  only  the  correct  2-digit  DPC 
information)  must  use  the  standardized 
address  information  returned  by  DPC 
address  matching  software  when 
determining  the  correct  delivery  point 
code.  A  2-digit  utility  must  assign  the  2- 
digit  delivery  point  code  to  the 


addresses  contained  in  the  Stage  11  file 
with  100%  accuracy. 

To  be  CASS  certified,  address 
matching  software  used  to  assign  5-digit 
ZIP  Codes  and  carrier  route  codes  must 
assign  the  appropriate  codes  to  the 
Stage  II  file  with  98%  accuracy. 

533.5  Customer  Notifications.  The 
Postal  Service  sends  written  notice  to 
the  customer  requesting  the  CASS  test, 
informing  the  customer  of  the  results  of 
analysis  and  the  product  certification 
status.  The  USPS  publishes  a  list  of 
certified  software  vendors  and  users 
biannually,  identifying  those  products 
that,  based  upon  Postal  Service 
evaluation,  have  performed  to  the 
established  accuracy  standards.  Follow¬ 
up  notification  is  mailed  to  alert 
previously  certified  address  matching 
software  vendors  and  users  of  the  next 
certification  cycle.  - 

*  ♦  *  *  *  . 

534  ACCURATE  ADDRESSING 


534.4  Format  of  Numeric  Equivalent 
of  the  Delivery  Point  Barcode.  A 
numeric  equivalent  to  the  delivery  point 
barcode  must  consist  of  five  numbers,  a 
hyphen,  and  seven  numbers  as  required 
by  515.3  and  must  only  be  printed  on  a 
mailpiece  within  a  barcoded  rate 
mailing. 

***** 

550  Requirements  for  Barcoded  Pieces 

551  ZIP-f  4  Barcode  Requirements 

***** 

551.12  Delivery  Point  Barcode  Format 

551.121  Unique  5-Digit  ZIP  Code. 
(Change  the  end  of  the  first  sentence  as 
follows:]  “.  .  .  returned  by  the  CASS 
certified  DPC  address  matching 
process." 

***** 

551.122  Firm  ZIP-I-4  Code.  (Change 
the  end  of  the  first  sentence  as  follows;] 
“.  .  .  returned  by  the  CASS  certified 
DPC  address  matching  process.” 

***** 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 

Assistant  General  Caunsel  Legislative 
Divisian. 

(FR  Doc.  92-17068  Filed  7-20-92, 12:01  pm) 
BILLING  CODE  7710-12-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[M09-1-5335;  FRL-4156-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  revisions  to  the  Missouri  State 
Implementation  Plan  (SIP)  which  would 
replace  outdated  incinerator  regulations 
with  comprehensive  statewide 
incinerator  regulations  which  are  based 
on  the  current  technical  data.  These 
revisions  should  effectively  reduce  air 
emissions  from  incinerators  through  the 
requirement  of  emission  limits  and  good 
operating  practices. 

EFFECTIVE  DATE:  All  comments  should 
be  submitted  to  EPA  at  the  address 
shown  and  must  be  received  on  or 
before  August  20, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  Joshua  A.  Tapp,  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  The  state  submittal  and  the  EPA- 
prepared  technical  support  document 
are  available  for  public  inspection  at  the 
above  address  and  at  the  Missouri 
Department  of  Natural  Resources,  Air 
Pollution  Control  Program,  Jefferson 
State  Office  Building,  205  Jefferson 
Street,  Jefferson  City,  Missouri  65101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Josh  Tapp  at  (913)  551-7020. 
SUPPLEMENTARY  INFORMATION:  On  July 
1, 1991,  Missouri  submitted  new 
regulations  10  CSR  10-6.160  entitled 
"Medical  Waste  and  Solid  Waste 
Incinerators,”  and  10  CSR  10-6.190 
entitled  “Sewage  Sludge  and  Industrial 
Waste  Incinerators.”  Both  rules  were 
published  in  the  Missouri  Code  of  State 
Regulations  on  May  31, 1991,  and 
became  effective  June  10, 1991.  These 
regulations  contain  requirements  for 
incinerator  operation,  emissions  limits, 
performance  testing,  operator  training, 
and  reporting  and  recordkeeping. 

The  new  Missouri  incinerator  rules 
are  more  stringent  than  existing 
Missouri  incinerator  rules  10  CSR  10- 
2.090, 10  CSR  10-3.040, 10  CSR  10-4.080, 
and  10  CSR  10-5.080  for  the  following 
reasons:  (1)  The  new  rules  have 
emission  limits  for  particulate  matter 
which  are  more  stringent  than  the 
existing  rules;  (2)  Contrary  to  the  old 
incinerator  rules,  the  new  rules  limit 
carbon  monoxide  emissions  either 


through  a  combustion  efficiency 
requirement  or  through  an  emission  limit 
set  at  the  time  of  the  performance  test: 

(3)  The  new  rules  have  miscellaneous 
requirements  for  incinerator  operation, 
operator  training,  and  reporting  and 
recordkeeping  which  are  not  addressed 
in  the  existing  incinerator  rules. 

On  February  18, 1991,  the  rescissions 
of  Missouri's  area-specific  incinerator 
rules  10  CSR  10-2.090, 10  CSR  10-3.040, 

10  CSR  10-4.080,  and  CSR  10-5.080  were 
submitted  to  EPA.  On  October  15, 1991, 
the  rescissions  of  all  five  rules  were 
published  in  the  Missouri  Code  of  State 
Regulations.  The  rescissions  became 
effective  October  25, 1991.  These  rules 
had  limited  operating  parameter 
requirements  and  only  one  emission 
limit,  which  was  for  particulate  matter. 

The  EPA  is  proposing  to  approve  the 
rescission  of  existing  rules  10  CSR  10- 
2.090, 10  CSR  10-3.040, 10  CSR  10-4.080, 
and  10  CSR  10-5.080,  and  the  EPA  is 
proposing  to  approve  the  new,  more 
stringent  requirements  of  incinerator 
rules  10  CSR  10-6.160  and  10  CSR  10- 
6.190.  However,  the  Clean  Air  Act  does 
not  provide  the  authority  for  EPA  to 
approve  the  following  sections  of  the 
Missouri  incinerator  rules  as  a  SlP 
revision; 

(1)  The  emission  limit  and 
corresponding  sampling  method  listed  in 
regulation  10  CSR  10-6.190  for  hydrogen 
chloride  (subsections  4(F)  and  5(D))  will 
not  be  approved  as  a  part  of  this  SIP 
revision. 

(2)  The  emission  limits  and 
corresponding  sampling  methods  listed 
in  regulation  10  CSR  10-6.160  for 
hydrogen  chloride  (subsections  (4)(L) 
and  6(G));  dioxins  and  furans 
(subsections  (4)(M)  and  6(H);  and 
mercury  (subsection  (4)(N)  and  (6)(I)) 
will  not  be  approved  as  a  part  of  this  SIP 
revision. 

Certain  categories  of  sources  which 
emit  such  noncriteria  pollutants  are 
regulated  under  section  111  of  the  Clean 
Air  Act,  and  the  regulation  of  the 
aforementioned  pollutants  is  consistent 
with  the  intent  of  the  Clean  Air  Act — 
specificially  including  section  111  New 
Source  Performance  Standard  for  . 
Municipal  W'aste  Combustors  located  in 
40  CFR  part  60,  subpart  Ea,  subsections 
60.54(d),  60.53(a),  and  60.52(a). 

On  March  19. 1992,  amendments  to 
rule  10  CSR  10-6.030  were  submitted  to 
EPA.  On  September  20, 1991,  these 
amendments  were  published  in  the 
Missouri  Code  of  State  Regulations  and 
they  became  effective  September  30. 
1991.  These  amendments  establish  new 
sampling  methods  for  particulate 
emissions  (subsection  (5)(C)  and 
subsection  (5)(D)),  hydrogen  chloride 
emissions  (section  (15)),  dioxin  and 


furan  emissions  (section  (16)).  and 
mercury  emissions  (section  (17)). 

In  addition,  on  September  20, 1991, 
Missouri  submitted  administrative 
amendments  to  rule  10  CSR  10-6.030. 

The  substantive  provisions  of  this  rule 
have  been  approved  by  EPA  in  previous 
Federal  Register  notices.  The 
administrative  changes  consist  of  the 
renumbering  of  various  sections  of  the 
rule.  The  following  amendments  were 
submitted: 

Section  (14)  (Lead  Sampling  Methods) 
will  become  section  (12):  section  (12) 
(Fluoride  Sampling  Methods)  will 
become  section  (13):  section  (13) 

(Volatile  Organic  Compound  Sampling 
Methods)  will  become  section  (14); 
section  (20)  (General  Reference  ' 
Methods)  will  become  section  (18);  and 
section  (21)  (Alternative  Sampling 
Methods)  will  become  section  (19). 

These  administrative  changes  represent 
significant  changes  in  the  rule 
organization  but  not  the  rule  content. 

The  EPA  is  proposing  to  approve  the 
additional  sampling  methods  and  the 
administrative  reorganization  of 
regulation  10  CSR  10-6.030. 

State  rules  with  citations  referring  to 
the  renumbered  sampling  methods  in 
rule  CSR  10-6.030  were  administratively 
amended  and  included  in  the 
submission.  The  renumbering  of  10  CSR 
10-6.030  section  (13)  (VOC  sampling 
methods)  to  10  CSR  10-6.030  section  (14) 
affects  the  following  rules  which  site 
VOC  sampling  methods:  10  CSR  10- 

2.210. 10  CSR  10-2.230, 10  CSR  10-2.260, 
10  CSR  10-2.290, 10  CSR  10-2.300, 10 
CSR  10-2.310, 10  CSR -10-2.320. 10  CSR 
10-5.220, 10  CSR  10-5.300, 10  CSR  10- 

5.320. 10  CSR  10-5.330, 10  CSR  10-5.360, 
10  CSR  10-5.370, 10  CSR  10-5.390. 10 
CSR  10-5.410.  and  10  CSR  10-5.430. 

These  rules  have  been  submitted  with 
the  appropriate  amended  citations.  Only 
the  amended  citations  will  be  approved 
as  a  SIP  revision  since  each  of  the 
affected  rules  have  been  previously 
addressed  in  their  entirely  in  past 
Federal  Register  actions. 

The  renumbering  of  10  CSR  10-6.030 
section  (12)  (Fluoride  emissions 
sampling  methods)  to  10  CSR  10-6.030 
section  (13)  affects  the  following  rules 
which  cite  fluoride  sampling  methods:  10 
CSR  10-3.160  and  10  CSR  10-6.090.  Only 
the  amended  citations  will  be  approved 
as  a  SIP  revision  in  this  rulemaking, 
since  each  of  the  affected  rules  have 
been  previously  addressed  in  their 
entirely  in  past  Federal  Register  actions. 

The  renumbering  of  10  CSR  10-6.030 
section  (14)  (Lead  emissions  sampling 
methods)  to  10  CSR  10-6.030  section  (12) 
affects  rule  10  CSR  10-6.120  which  cites 
lead  emission  sampling  methods.  Only 
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the  amended  citations  will  be  approved 
as  a  SIP  revision  in  this  rulemaking, 
since  each  of  the  affected  rules  have 
been  previously  addressed  in  their 
entirely  in  past  Federal  Register  actions. 

For  the  following  rules,  citations  to  10 
CSR  10-6.030  section  (20)  have  been 
replaced  by  a  citation  to  a  specific 
sampling  method  in  10  CSR  10-6.030 
section  (14):  10  CSR  10-2.280  and  10  CSR 
10-5.350.  Only  the  amended  citations 
will  be  approved  as  a  SIP  revision  in 
this  rulemaking,  since  each  of  the 
affected  rules  have  been  previously 
addressed  in  their  entirely  in  past 
Federal  Register  actions. 

All  rule  actions  listed  in  this  notice 
were  submitted  in  compliance  with 
section  172(b)(2)  and  section  110  of  the 
Clean  Air  Act. 

EPA  Action 

The  EPA  is  proposing  to  approve  rule 
revisions  to  the  Missouri  SIP  which 
would  effectively  reduce  air  emissions 
from  incinerators  through  the 
requirement  of  emission  limits  and  good 
operating  practices. 

The  EPA  is  soliciting  public  comments 
on  this  notice  and  on  issues  relevant  to 
EPA’s  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
address  above. 

Nothing  in  this  action  should  be 
construed  as  permitting  of  Rowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

With  regard  to  the  renumbering  of  rule 
10  CSR  10-6.030  and  the  rules  with 
citations  to  those  renumbered  sections, 
EPA  has  not  reviewed  the  substance  of 
these  regulations  at  this  time.  These 
rules  were  approved  into  the  state 
implementation  plan  in  previous 
rulemakings.  The  EPA  is  now  merely 
approving  the  renumbering  system 
submitted  by  the  state.  The  EPA’s 
approval  of  the  renumbering  system,  at 
this  time,  does  not  imply  any  position 
with  respect  to  the  approvability  of  the 
substantive  requirements  of  the  rules. 

Under  5  U.S.C.  605(b),  EPA  certifies 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 


January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Tables 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPAs  request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 
Authority:  42  U.S.C.  7401-7642. 

Dated:  July  6. 1992. 

Morris  Ray, 

Regional  A  dministrator. 

[FR  Doc.  92-17140  Filed  7-20-92;  12:01  pm) 
BIUINO  CODE  eS60-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  81 

RIN  3067-AB87 

List  of  Jurisdictions  Eiigibie  for  Saie  of 
Crime  Insurance 

agency:  Federal  Insurance 
Administration,  FEMA. 
action:  Proposed  rule. 

summary:  This  proposed  rule  amends 
the  list  of  jurisdictions  in  which  there 
exists  a  critical  crime  insurance 
availability  problem  that  has  not  been 
resolved  at  the  local  level  and  deletes 
from  eligibility  under  the  Federal  Crime 
Insurance  Program  the  jurisdictions  of 
Alabama,  Connecticut,  Georgia,  and 
Puerto  Rico,  making  their  citizens 
ineligible  to  purchase  Federal  crime 
insurance  policies  against  burglary  and 
robbery  losses  on  and  after  October  1, 
1992.  The  Federal  Insurance 
Administrator  has  determined  there  is 
no  longer  a  critical  crime  insurance 
availability  problem  in  these 
jurisdictions. 

Additionally,  the  Federal  Insurance 
Administrator  has  consulted  with 
various  ofBcials  of  the  Territory  of  the 
Virgin  Islands.  They  have  provided 
evidence  that  a  crime  insurance  market 
availability  problem  exists  and  the 
proposed  rule  further  amends  the  list  of 
eligible  jurisdictions  to  include  the 
Virgin  Islands. 

DATES:  Comments  must  be  received  on 
or  before  September  21. 1992. 
ADDRESSES:  Persons  wishing  to 
comment  should  submit  comments  in 
duplicate  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW..  Washington,  DC  20472. 


FOR  FURTHER  INFORMATION  CONTACT. 

Kimber  A.  Wald,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-3440. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  being  taken  imder  the  authority 
of  12  U.S.C.  1749bbb-17,  on  the  basis  of 
the  Administrator's  continuing  review  of 
the  extent  of  any  critical  problem,  of 
crime  insurance  availability  in  the 
various  jurisdictions.  This  action  follows 
contact  with  Alabama,  Connecticut, 
Georgia,  Puerto  Rico,  and  the  Virgin 
Islands. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  This  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq. 

Regulatory  Impact  Analysis.  This  rule 
is  not  a  major  rule  under  l^ecutive 
Order  12291,  Federal  Regulation, 
February  17, 1981.  No  regulatory  impact 
analysis  has  been  prepared. 

Paperwork  Reduction  Act  This  rule 
does  not  involve  any  collection  of 
information  for  piuposes  of  the 
Paperwork  Reduction  Act. 

EO 12612,  Federalism.  This  rule 
involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26. 1987. 

EO  12778,  Civil  Justice  Reform.  This 
rule  meets  the  applicable  standards  of 
section  2(b)(2)  of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  81 

Crime  insurance. 

Accordingly,  44  CFR  Part  81  is 
amended  as  follows: 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  83 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1749bbb  et  seq., 
Reorganization  Plan  No.  3  of  1978,  3  CFR  1978 
Comp.,  p.  329;  E.0. 12127,  44  FR  19367,  3  CFR. 
1979  Comp.,  p.  376. 

2.  Section  81.1  is  amended  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  81.1  States  eligible  for  the  sale  of  crime 
Insurance. 

*  *  «  *  * 

(b)(1)  On  the  basis  of  the  information 
available,  the  Federal  Insurance 
Administrator  has  determined  that  the 
District  of  Columbia,  the  Virgin  Islands, 
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and  the  states  set  forth  in  this  paragraph 
have  an  unresolved  critical  crime 
insurance  marlcet  unavailability  problem 
requiring  the  operation  of  the  Federal 
Crime  Insurance  Program  therein  as  of 
October  1. 1992; 

California  New  |efsey 

Florida  New  York 

Illinois  Pennsylvania 

Kansas  District  of  Columbia 

Maryland  Virgin  Islands 

•  •  •  •  * 

Dated:  July  10, 1992. 

CA(.  “Bud"  Scfaauerte, 

Administrator,  Federal  Insurance 
Administration. 

(FR  Doc.  92-17130  Filed  7-20-92: 1201  pm| 
BILUNQ  CODE  671S-1S-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  ager)cy 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  arnf  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Radio  and  Television  Broadcast  Use 
Fee  Advisory  Committee;  Meeting 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Radio  and  Television 
Broadcast  Use  Fee  Advisory  Committee 
will  meet  in  Denver,  Colorado,  on 
August  3  and  4, 1992,  from  8:30  a.m.  to 
4:30  p.m.  The  Committee  is  comprised  of 
eleven  members.  The  purpose  of  the 
meeting  is  for  the  Committee  to  review 
information  pertaining  to  fees  for  radio 
and  television  broadcast  use  on  public 
and  National  Forest  System  lands.  The 
designated  Federal  official  on  the 
Committee  is  Gordon  H.  Small,  Director 
of  Lands,  USDA  Forest  Service.  Richard 
Spight,  Diablo  Communications,  Inc., 
Point  Richmond,  California,  will  chair 
the  meeting,  which  is  open  to  public 
attendance:  however,  participation  is 
limited  to  Committee  members  and 
Forest  Service  and  Bureau  of  Land 
Management  personnel.  Persons  who 
wish  to  bring  communications  use  fee 
matters  to  the  attention  of  the 
Committee  may  Hie  written  statements 
with  the  Executive  Secretary  of  the 
Committee  before  or  after  the  meeting. 
DATES:  The  meeting  will  be  held  August 
3  and  4, 1992. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel,  Century  Room,  1550 
Court  Place,  Denver,  Colorado  80202. 

Send  written  comments  to  J.  Kenneth 
Myers,  Executive  Secretary,  Radio  and 
Television  Broadcast  Use  Fee  Advisory 
Committee,  c/o  Forest  Service,  USDA, 
P.O.  Box  96090,  Washington,  DC  20090- 
6090,  (202)  205-1248. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brent  Handley,  Lands  Staff,  (202)  205- 
1264. 


Dated:  July  15. 1992. 

George  M.  Leonard, 

Associate  Chief. 

[FR  Doc.  92-17127  Filed  7-20-92;  12:01  am) 
BILUNG  CODE  3410-1 1-M 


Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Application  for  Export  License. 

Form  Number(s):  BXA-622  and  EAR 
Section  772.4. 

Agency  Approval  Number:  0694-0005. 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  11,751  reporting/ 
recordkeeping  hours. 

Number  of  Respondents:  28,206. 

Avg  Hours  Per  Response:  25  minutes 
for  reporting/2  minutes  for 
recordkeeping. 

Needs  and  Uses:  This  collection  is 
required  in  compliance  with  U.S.  export 
regulations.  The  information  given  by 
U.S.  exporters  provides  the  basis  for 
decisions  to  grant  export  licenses  for 
exports  of  goods  and  technology  that  are 
controlled  for  reasons  of  national 
security  and  foreign  policy. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340.  Room  3208,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

Agency:  Bureau  of  Export 
Administration. 

Title:  Commodity  Classification  and 
Information  Requests. 

Form  Number(s):  No  form  but 
requirements  are  found  at  EAR  770.11(d) 
and  770.1(g)(2). 

Agency  Approval  Number  0694-0048. 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 


Burden:  3,661  hours. 

Number  of  Respondents:  7,321. 

Avg  Hours  Per  Response:  30  minutes. 
Needs  and  Uses:  This  reporting 
requirement  is  either  information 
regarding  a  specific  export  transaction 
or  a  complete  description  of  the 
commodity  for  which  the  exporter  is 
seeking  classification.  This  information 
is  used  by  BXA  to  make  a  determination 
on  whether  or  not  an  export  license  is 
required. 

Affected  Public:  Individuals; 
businesses  or  other  for-profit 
institutions;  non-profit  institutions; 
small  businesses  or  organizations. 
Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340,  Room  3208,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

Agency:  National  Institute  of 
Standards  and  Technology. 

Title:  Manufacturing  Technology 
Centers. 

Form  Number(s):  None. . 

Agency  Approval  Number  0694-0005. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  800  hours. 

Number  of  Respondents:  20. 

Avg  Hours  Per  Response:  40  hours. 
Needs  and  Uses:  In  accordance  with 
the  provisions  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988, 15 
U.S.C.  278k,  the  National  Institute  of 
Standards  and  Technology  seeks  to 
announce  the  availability  of  funds, 
announce  a  public  briefing  for  potential 
applicants,  and  request  proposals  for  up 
to  three  new  Manufacturing  Technology 
Centers.  The  purpose  of  the  information 
collection  is  to  secure  sufficient 
information  from  proposers  to  make  it 
possible  for  the  National  Institute  of 
Standards  and  Technology  to  detemrine 
applicant  eligibility  and  select 
awardees. 

Affected  Public:  Non-profit 
institutions. 

Frequency:  One  time. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A. 
Bernstein,  (202)  395-3785,  Room  3235, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 
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Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Fishermen’s  Contingency  Fund. 
Form  Numberfs):  NOAA  Forms  88-164 
and  88-166. 

Agency  Approval  Number:  0648-0082. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  13,650  hours. 

Number  of  Respondents:  1,065. 

Avg  Hours  Per  Response:  10  hours. 
Needs  and  Uses:  The  application  and 
15-day  report  forms  are  used  by 
commercials  fishermen  to  Hie  claims 
under  Title  FV  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1987. 
The  purpose  of  the  fund  is  to 
compensate  commercial  fishermen  for 
damages  attributable  to  oil  and  gas 
activities  on  the  OUter  Continental 
Shelf. 

Affected  Public:  Individuals;  small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Ron  Minsk.  (202) 
395-3084,  Room  3019,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Weather  Modihcation  Activities 
Report. 

Form  Numberfs):  17-4, 17-4A,  17-4B. 
Agency  Approval  Number:  0648-0025. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  240  reporting/recordkeeping 
hours. 

Number  of  Respondents:  40. 

A  vg  Hours  Per  Response:  1  hour  for 
reporting;  5  hours  for  recordkeeping. 

Needs  and  Uses:  All  non-federally 
sponsored  attempts  to  modify  the 
weather  must  be  reported.  The  data  are 
used  to  show  trends  in  cloud  seeding 
and  weather  modification  activities  in 
the  U.S. 

Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
proflt  institutions;  small  businesses  or 
organizations. 

Frequency:  On  occasion, 
recordkeeping. 

Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Ron  Minsk,  (202) 
395-3084,  Room  3019,  New  Executive 
OfHce  Building,  Washington,  D.C.  20503. 

Agency:  Patent  and  Trademark  Office. 
Title:  Changes  in  Patent  and 
.  Trademark  Assignment  Practice. 

Form  Numberfs):  PTO-1594  and  PTO- 
1595. 

Agency  Approval  Number:  0651-0011. 
Type  of  Request:  Revision. 

Burden:  148,810  hours. 


Number  of  Respondents:  293,820. 

A  vg  Hours  Per. Response:  30  minutes. 

Needs  and  Uses:  The  Patent  and 
Trademark  Office  records  assignments 
or  documents  related  to  ownership  of 
patent  and  trademark  cases.  The  Office 
will  require  a  cover  sheet  to  expedite 
the  processing  of  these  documents  and 
to  ensure  that  they  are  properly 
recorded. 

Affected  Public:  Individuals; 
businesses  or  other  for-profit 
institutions;  federal  agencies  or 
employees;  non-proHt  institutions;  small 
businesses  ot  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Maya  A. 

Bernstein,  (202)  395-3785,  Room  3235, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
the  respective  Desk  Officer  listed  above. 

Dated:  July  10, 1992. 

Edwaid  Michals, 

Departmental  Forms  Clearance  Officer, 

Office  of  Management  and  Organization. 

(FR  Doc.  92-17131  Filed  7-20-9Z:  12:01  pm] 
BILUNG  CODE  3S10-CW-F 

Foreign-Trade  Zones  Board 

Order  Na  588;  Resolution  and  Order 
Approving  the  Application  of  the 
Board  of  Harbor  Commissioners  of  the 
City  of  Long  Beach  for  Speciai- 
Purpose  Subzone  Status  Datatape, 
Incorporated,  Plant  (High  Density 
Digital  Tape  Recording  Equipment) 
Pasadena,  CA 

Proceedings  of  the  Foreign-Trade  Zones 
Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  Board  of  Harbor  Commissioners 
of  the  City  of  Long  Beach,  California, 
grantee  of  FTZ  50,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board) 


on  May  24, 1991,  requesting  special- 
purpose  subzone  status  at  the  high 
density  digital  tape  recording  equipment 
manufacturing  plant  of  Datatape, 
Incorporated,  in  Pasadena,  California, 
the  Board,  finding  that  the  requirements 
of  the  Foreign-Trade  Zones  Act,  as 
amended,  and  the  FTZ  Board’s 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest, 
approves  the  application. 

Approval  is  subject  to  the  FTZ  Act 
and  the  FTZ  Board’s  regulations  (as 
revised.  56  FR  50790-50808, 10/8/91), 
including  section  400.28.  The  ^cretary 
of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Grant  of  Authority  for  Subzone  Status 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  ‘To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  part  400)  provide  for  ^e 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach,  California,  grantee  of  FTZ  50.  has 
made  application  (filed  5-24-01,  FTZ 
Docket  30-01,  56  FR  25661,  6-5-01)  to  the 
Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  high 
density  digital  tape  recording  equipment 
manufacturing  plant  of  Datatape, 
Incorporated,  in  Pasadena,  California; 

Whereas,  notice  of  said  application 
has  been  given  in  the  Federal  Register 
and  public  comment  has  been  invited; 
and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board’s 
regidations  are  satisfied  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  at  the  Datatape,  Incorporated, 
plant  in  Pasadena.  California, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  50D.  at  the 
location  described  in  the  application, 
subject  to  the  Act  and  the  Board’s 
Regulations  (as  revised,  56  FR  50796- 
50808, 10/8/n),  including  section  400.28. 
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Signed  at  Washington,  DC,  this  13th  day  of 
July  1992,  pursuant  to  Order  of  the  Board. 
Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates;  Fareign-Trade  Zones  Board. 

[FR  Doc.  92-17154  Filed  7-20-92;  12:01  pm) 
BILUNG  COOC  35tO-OS-M 


International  Trade  Administration 

[A-475-802] 

Industrial  Belts  and  Components  and 
Parts  Thereof  From  Italy;  Amendment 
of  Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration; 
Department  of  Commerce. 
action:  Notice  of  amendment  of  final 
results  of  antidumping  duty 
administrative  review. 

summary:  On  March  9, 1992,  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  Italy.  The  review  covered  one 
manufacturer/exporter  of  this 
merchandise,  Pirelli  Trasmissional 
Industriali,  S.p.A.  (Pirelli),  and  the 
period  February  1, 1989  through  May  31, 
1990.  Based  on  the  correction  of  clerical 
errors,  we  have  changed  the  margin  for 
Pirelli  from  68.2  percent  to  60.38  percent. 
EFFECTIVE  DATE:  July  21. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Pilaroscia  or  Jean  Kemp,  Office 
of  Agreements  Compliance, 

International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  9, 1992,  the  Department  of 
Commerce  (the  Department  published  in 
the  Federal  Register  (57  FR  8295)  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on 
industrial  belts  from  Italy  (54  FR  25313, 
June  14. 1989). 

After  publication  of  our  final  results, 
the  petitioner  alleged  that  clerical  errors 
had  been  made  regarding  the  U.S.  price 
for  several  exporter’s  sales  price  (ESP) 
transactions  and  the  duplication  of 
transactions  included  in  a  particular 
data  set  of  the  ESP  computer  program 
instructions.  We  agree  and  have 
corrected  these  errors. 

Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of  the 
clerical  errors,  we  have  determined  that 


a  weighed-average  margin  of  60.38 
percent  exists  for  Pirelli.  In  our  original 
finals  results,  as  the  best  information 
available  (BIA),  we  applied  the 
weighted-average  ESP  margin  of  78.69 
percent  to  ESP  sales  for  which  Pirelli 
failed  to  provide  information  regarding 
sales  of  such  or  similar  merchandise  in 
the  home  market.  This  rate  was  used 
because  it  was  the  highest  weighted- 
average  margin  in  the  history  of  the 
proceeding.  Tlie  ESP  margin  which 
results  after  making  the  clerical 
corrections  is  not  the  highest  in  the 
proceeding. 

The  rate  from  the  investigation  of 
sales-at-less-than-fair-value  is  now  the 
highest  rate  in  the  proceeding  and, 
therefore,  has  been  used  as  BIA  for  the 
amended  final  results.  This  rate  is  74.90 
percent  (54  FR  15483,  April  18, 1989). 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  weighted- 
average  margin  of  60.38  percent.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Custom 
Service. 

Because  the  final  results  for  a  period 
of  review  more  recent  than  the  review 
period  covered  by  this  notice  have  been 
issued,  the  dumping  margin  determined 
in  this  amended  final  results  of  review 
will  have  no  impact  on  the  current  cash 
deposit  rate.  As  provided  by  section 
751(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  the  Customs 
Service  shall  continue  to  require  a  cash 
deposit  for  all  merchandise  produced  or 
exported  by  Pirelli  Trasmissioni 
Industriali.  S.p.A.  of  estimated 
antidumping  duties  based  on  the  final 
rate  published  for  the  company’s  most 
recent  administrative  review  period.  For 
any  future  entries  of  this  merchandise 
from  a  new  exporter  not  covered  in  this 
or  in  prior  reviews,  and  who  is  unrelated 
to  any  previously  reviewed  firm,  a  cash 
deposit  of  estimated  antidumping  duties, 
equal  to  the  highest  non-BLA  rate  for  any 
firm  with  shipments  during  the  most 
recent  period  for  which  a  review  has 
been  completed,  shall  be  required. 

This  notice  also  serves  as  a  final* 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to  file 
a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary’s  presumption 
that  reimbursement  of  antidumping 
duties  occiured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 


In  addition,  this  notice  serves  as  the 
only  reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.35(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated;  July  16. 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doa  92-17155  Filed  7-20-92;  8:45  am] 
BILLING  CODE  35tO-OS-M 


Open  Meeting 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  first  meeting  of  the 
Latin  America /Caribbean  Business 
Promotion  Council. 

SUMMARY:  The  Caribbean  Basin 
Business  Promotion  Council  was  re¬ 
established  on  May  3, 1991,  and 
renamed  the  Latin  America /Caribbean 
Business  Promotion  Council.  The 
Council  was  re-established  to  advise  the 
Secretary  of  Commerce  and  the  Agency 
for  International  Development 
Administrator  on  matters  pertinent  to 
the  implementation  of  the  Caribbean 
Business  Initiative  (CBI),  the  Andean 
Trade  Initiative  (ATI),  and  the 
Enterprise  for  the  Americas. 

TIME  AND  PLACE:  August  7, 1992  from  10 
a.m.  to  4:30  p.m.  The  meeting  will  take 
place  at  the  Main  Commerce  Building, 
room  6808, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
agenda: 

1.  Introductory  presentations  and 
administrative  matters. 

2.  Briefings  on  BCI,  ATI,  Enterprise  for 
the  Americas  and  the  North  America 
Free  Trade  Agreement. 

3.  Discussion  and  formulation  of 
Council  work  plan. 

4.  Other  matters  as  appropriate. 
PUBLIC  participation:  The  meeting  will 
be  open  to  public  participation  and  the 
last  thirty  minutes  will  be  set  aside  for 
oral  comments  and  questions. 
Approximately  fifteen  seats  will  be  ^ 
available  for  the  public.  Seats  will  be 
available  on  a  first  come  first-served 
basis.  Please  notify  Margaret  Almazan 
at  202/377-0841  of  your  intent  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Almazan,  Latin  America/ 
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Caribbean  Business  Development 
Center,  Main  Commerce  Building,  room 
1235,  Washington,  DC  20230. 

Dated:  July  15. 1992. 

Walter  M.  Baatian, 

Director,  Latin  America/Caribbean  Business 
Development  Center. 

(FR  Doc.  92-17107  Filed  7-20-92: 12K)1  pmj 
BILUNG  CODE  3S10-DA-M 


Minority  Business  Development 
Agency 

Pilot  MEGA  Center  Applications: 
States  of  Wisconsin,  Illinois,  Iowa, 
Indiana,  Kansas,  Minnesota,  Missouri, 
Nebraska,  Ohio,  and  Michigan; 
Correction 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Correction. 

summary:  In  notice  document  Volume 
57,  No.  118,  beginning  on  page  27215  in 
the  issue  of  Thursday,  June  18, 1992, 
make  the  following  correction: 

On  page  27215  in  the  second  full 
paragraph  of  the  third  column,  the 
second  sentence  incorrectly  stated  that 
client  fees  were  restricted  to  the  Basic 
Service  Component  of  the  Pilot  MEGA 
Center.  This  same  sentence  should  read 
as  follows:  To  assist  in  this  effort,  the 
Pilot  MEGA  Center  may  charge  client 
fees  for  all  management  and  technical 
assistance  (M&TA]  rendered  under  the 
award. 

Dated:  July  16, 1992. 

Bharat  Bhargava, 

Associate  Director. 

(FR  Doc.  92-17156  Filed  7-20-92: 12:01  pm] 

BILLING  CODE  3610-21-M 


National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  Fishery  Management 
Council,  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Large  Pelagics  Committee  will  meet  on 
August  4-6, 1992,  at  the  Showboat  Hotel 
&  Casino,  801  Boardwalk,  Atlantic  City, 
NJ.  (telephone:  609  343-4000—. 

The  Large  Pelagics  Committee  will 
begin  its  meeting  at  1:30  p.m.  on  August 
4,  and  adjourn  at  4  p.m.  The  Council  will 
begin  its  regular  meeting  on  August  5, 
and  adjourn  on  August  6  at 
approximately  1  p.m.  In  addition  to 
reviewing  committee  reports,  the 
Council  is  scheduled  to  adopt  squid- 
mackerel-butterfish  specifications  for 


1993,  hear  a  presentation  on  New  Jersey 
artificial  reefs,  and  consider  other 
Hshery  matters  as  deemed  necessary. 
The  Council  may  go  into  closed  session 
(not  open  to  the  public),  to  discuss 
personnel  and/or  national  security 
matters. 

For  more  information,  contact  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE 19901;  telephone:  (302) 
674-2331. 

Dated:  July  15, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-17129  Filed  7-20-92:  8:45  am] 
BILLING  CODE  3510-22-41 


South  Atlantic  Fishery  Management 
Council;  Statement  of  Organization, 
Practices  and  Procedures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  revision  to  statement 
of  organization,  practices  and 
procedures. 

SUMMARY:  Pursuant  to  section  302(f)(6) 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act), 
16  U.S.C.  1801  et  seq.,  each  Regional 
Fishery  Management  Council  (Council) 
is  responsible  for  carrying  out  its 
functions  under  the  Magnuson  Act,  in 
accordance  with  such  uniform  standards 
as  are  prescribed  by  the  Secretary  of 
Commerce  (Secretary).  Further,  each 
Council  must  make  available  to  the 
public  a  statement  of  its  organization, 
practices  and  procedures  (SOPP). 

On  January  6, 1992,  NOAA  published 
in  the  Federal  Register  (57  FR  375)  a 
final  rule  that  revised  the  regulations  (50 
CFR  parts  601  and  605)  and  guidelines 
concerning  the  operations  of  the 
Councils  under  the  Magnuson  Act.  The 
final  rule,  effective  February  5, 1992, 
implemented  parts  of  sections  108  and 
109  of  Public  Law  101-627,  the  Fishery 
Conservation  Amendments  of  1990, 
which  amended  and  reauthorized  the 
Magnuson  Act  through  September  30, 
1993. 

In  accordance  with  the  above- 
mentioned  final  rule,  the  South  Atlantic 
Fishery  Management  Council  (South 
Atlantic  Coimcil)  has  revised  its  SOPP, 
which  was  originally  published  in  the 
Federal  Register  on  August  23, 1977  (42 
FR  163).  Interested  parties  may  obtain  a 
copy  of  the  South  Atlantic  Council’s 
revised  SOPP  by  contacting  Robert  K. 
Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council,  1 


Southpark  Circle,  Suite  306,  Charleston, 
SC  29407:  telephone:  (803)  571-4366. 

Dated:  July  15. 1992. 

David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  andMmagement,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-17128  Filed  7-20-92: 12:01  pm] 
BILLING  CODE  351fr-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Bangladesh 

July  16. 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  July  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  57  FR  1146,  published  on  January  10. 
1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

July  16, 1992. 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  January  7, 1992,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the  twelve- 
month  period  whicli  began  on  February  1, 
1992  and  extends  through  January  31, 1993. 

Effective  on  July  23, 1992,  you  are  directed 
to  amend  the  directive  dated  January  7, 1992 
to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
September  19, 1991,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  Bangladesh: 


Category 

Adjusted  twetve-month 
bmil  ■ 

331 . 

791.353  dozen  pairs. 
89,103  dozen. 

130.558  dozen. 

315,541  dozen. 

925.204  dozen. 

334 . 

335 . 

336/636 . . 

338/339 . 

340/640 . 

341 . . . 

1,797,372  dozen. 

310,973  dozen. 

1,559,340  dozen. 
18,409,350  numbers. 
1.233,991  kilograms. 
253,325  dozen. 

1,174,112  dozen. 

285,844  dozen. 

980,718  dozen. 

495,929  dozen. 

.'14P/64? 

347/348 . . . 

363 . 

369-S  * . 

634 . 

638/639 . 

645/646...- . 

647/648 . 

847 . 

*  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  January  31,  1992. 

•  Calegory  369-S;  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^airs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  92-17108  Filed  7-20-92;  12:01  pm] 
BILLING  COPE  SStO-OR-f 


Settlement  of  an  Import  Restraint  Limit 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  In 
Guatemala 

July  15. 1992. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  July  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  June  26, 1992,  between  the 
Governments  of  the  United  States  and 
Guatemala  establishes,  among  other 
things,  an  import  limit  for  wool  textile 
products  in  Category  448  for  the  periods 
July  1, 1992  through  December  31, 1992, 
January  1, 1993  through  December  31, 
1993  and  January  1, 1994  through 
December  31, 1994. 

In  the  letter  published  below,  the 
Chairman  of  CJTA  directs  the 
Commissioner  of  Customs  to  establish  a 
limit  for  the  period  beginning  on  July  1, 
1992  and  extending  through  December 
31. 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991),  Also 
see  57  FR  9111,  published  on  March  16, 
1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOUs  dated 
November  9. 1989  and  June  26, 1992,  but 
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are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commitlee  for  Ihe  Implementation  of  Textile 

Agreements 

July  15, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  June  26, 1992, 
between  the  Governments  of  the  United 
States  and  Guatemala;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  July  23, 1992 
,  entry  into  the  United  States  for  consumption - 
and  withdrawal  from  warehouse  for 
consumption  of  wool  textile  products  in 
Category  448,  produced  or  manufactured  in 
Guatemala  and  exported  during  the  six- 
month  period  beginning  on  July  1, 1992  and 
extending  through  December  31, 1992,  in 
excess  of  41,729  dozen. 

Textile  products  in  Category  448  which 
have  been  exported  to  the  United  States  prior 
to  July  1, 1992  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  448  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

.  The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU’s  dated  November  9. 
1989  and  June  26, 1992,  between  the 
Governments  of  the  United  States  and 
Guatemala. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  92-17105  Filed  7-20-92;  12:01  pm] 
BILLING  CODE  3510-Ofl-F 
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Establishment  and  Amendment  of 
Import  Limits  and  Amendment  of 
Export  Visa  Requirements  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

July  16, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
and  amending  import  limits  and 
amending  visa  requirements. 

EFFECTIVE  DATE:  July  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U  S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

During  recent  consultations  the 
Governments  of  the  United  States  and 
Thailand  agreed  to  establish  specific 
limits  for  Category  669-P  for  the  periods 
March  25, 1992  through  December  31, 
1992;  and  January  1, 1993  through 
December  31, 1993.  Also,  the  two 
governments  agreed  to  increase  the 
1991-1993  calendar  year  base  limits  for 
Categories  359-H/659-H. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
and  amend  limits  for  Categories  669-P 
and  359-H/659-H  for  the  1992  periods. 
The  existing  visa  requirements  are  being 
amended  to  require  a  visa  for  part- 
Categories  669-P  and  669-0. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  .56  FR  60101, 
published  on  November  27, 1991).  Also 
see  56  FR  58559,  published  on  November 
20, 1991;  57  FR  2713,  published  on 
January  23, 1992;  and  57  FR  13713, 
published  on  April  17, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

July  16, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner;  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  15, 1991,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Thailand  and  exported  during  the  twelve- 
month  period  which  began  on  January  1, 1992 
and  extends  through  December  31, 1^2. 

Effective  on  July  24, 1992,  you  are  directed 
to  increase  the  current  limit  for  Categories 
359-H/659-H  >  to  930,060  kilograms 

Also,  you  are  directed  to  establish  a  limit 
at  3,081,967  kilograms  “  for  Category  669-P  * 
for  the  period  which  began  on  March  25, 1992 
and  extends  through  December  31, 1992. 

For  visa  purposes,  you  are  directed  to 
amend  the  directive  dated  January  16, 1992, 
to  require  a  visa  for  textile  products  in  part- 
Categories  669-P  and  669-0  produced  or 
manufactured  in  Thailand  and  exported  from 
Thailand  on  and  after  September  1. 1992. 

Goods  in  Category  660  which  are  produced 
or  manufactured  in  Thailand  and  exported 
from  Thailand  during  the  period  September  1, 
1992  through  September  30, 1992  may  be 
visaed  as  669,  669-P  or  669-0.  Goods  in 
Category  669  produced  or  manufactured  in 
Thailand  and  exported  from  Thailand  on  and 
after  October  1, 1992  must  be  visaed  as  669-P 
or  669-0. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  92-17153  Filed  7-20-92;  12:01  pm] 
BILUNG  CODE  3510-DR-F 

*  Category  359-H;  only  HTS  numbers  6.')0.S.90.1540 
and  6505.90.2060;  Category  669-H:  only  HTS 
numbers  6502.00.9030,  6504.00.9015,  6.504.00.9060, 
6505.90.5090.  6505.90.6060.  6505.90.7090  and 
6505.90.a000. 

*  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1991. 

^  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  March  24, 1992. 

*  Category  669-P:  only  HTS  numbers  6305.31.0010, 
6305.31.0020  and  6305.39.0000. 

*  Category  669-0:  all  HTS  numbers  except 
6305.31.0010.  6305.31.0020  and  6305.39.0000 
(Category  669-P). 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Qatar  on  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products 

July  15. 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended,  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  June  30, 1992,  under  the  terms  of 
Section  204  of  the  agricultural  Act  of 
1956,  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Qatar  with  respect  to  cotton  and  man¬ 
made  fiber  men’s  and  boys’  woven 
shirts,  produced  or  manufactured  in 
Qatar. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Qatar,  the  Committee  for 
the  Implementation  of  Textile 
Agreements  may  later  establish  a  limit 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
and  man-made  fiber  textile  products  in 
Categories  340/640,  produced  or 
manufactured  in  Qatar  and  exported 
during  the  twelve-month  period  which 
began  on  June  30, 1992  and  extends 
through  June  29, 1993,  at  a  level  of  not 
less  than  282,683  dozen. 

A  summary  market  statement 
concerning  Categories  340/640  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  340/640,  or 
to  comment  on  domestic  production  or 
availability  of  products  included  in 
Categories  340/640,  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  ATTN:  Helen  L. 
LeCrande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  nf 
Qatar. 


32200 


Federal  Register  /  Vol.  57,  No.  140  /  Tuesday,  July  21,  1992  /  Notices 


Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration.  Comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
Qatar. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  340/640.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Qatar,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991). 

Auggie  D.  Tantillo, 

Chairman,  Cammittee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Oman 
Category  340/640 — Men’s  and  Boys'  Cotton 
and  Man-Made  Fiber  Woven  Shirts 
June  1992 

Import  Situation  and  Conclusion 

U.S.  imports  of  men’s  and  boys’  cotton 
and  man-made  fiber  woven  shirts. 
Category  340/640,  from  Qatar  reached 
282,683  dozen  during  the  year  ending 
March  1992,  almost  three  times  the 
102,229  dozen  imported  during  the  year 
ending  in  March  1991.  During  the  first 
three  months  of  1992,  imports  of 
Category  340/640  from  Qatar  reached 
140,002  dozen,  almost  6  times  the  23,942 
dozen  imported  during  the  same  period 
a  year  earlier  and  84  percent  of  Qatar’s 
total  calendar  year  1991  Category  340/ 
640  import  level. 

The  sharp  and  substantial  increase  in 
Category  340/640  imports  from  Qatar  is 
causing  disruption  in  the  U.S.  market  for 


men’s  and  boys’  cotton  and  man-made 
fiber  woven  shirts. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  men’s  and  boys’ 
cotton  and  man-made  fiber  woven 
shirts.  Category  340/640,  declined  28 
percent  falling  from  16,401,000  dozen  in 
1988  to  11,797,000  dozen  in  1991.  U.S. 
imports  of  men’s  and  boys’  cotton  and 
man-made  fiber  woven  ^irts.  Category 
340/640,  declined  in  1990  and  1991. 
However,  Category  340/640  imports 
surged  in  1992,  reaching  7,155,498  dozen 
during  the  first  three  months  of  1992,  26 
percent  above  the  level  imported  during 
the  January-March  1991  period.  If 
Category  340/640  imports  continue  to 
grow  at  this  rate,  they  will  reach  a 
record  28,620,000  dozen  in  calendar  year 
1992. 

The  ratio  of  imports  to  domestic 
production  increased  from  157  percent 
in  1988  to  203  percent  in  1991,  while  the 
domestic  manufacturers’  share  of  the 
market  for  men’s  and  boys’  cotton  and 
man-made  fiber  woven  shirts  fell  from 
39  percent  in  1988  to  33  percent  in  1991. 

If  imports  continue  to  increase  at  their 
current  rate  of  growth  and  domestic 
production  remains  at  the  1991  level,  the 
ratio  of  imports  to  domestic  production 
would  increase  to  243  percent  and  the 
domestic  manufacturers’  share  of  the 
market  for  men’s  and  boys’  cotton  and 
man-made  fiber  woven  shirts  would  fall 
to  29  percent  in  1992. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  78  percent  of  Category 
340/^0  imports  from  Qatar  during  the 
year  ending  March  1992  entered  the  U.S. 
under  HTSUSA  numbers  6205.20.2050 — 
men’s  yam  dyed  cotton  shirts  that  are 
not  napped,  and  not  corduroy, 
6205.20.2065 — other  men’s  cotton  shirts, 
other  than  yam  dyed,  and  6205.30.2070 — 
other  men’s  man-made  fiber  shirts,  other 
than  yam  dyed.  These  shirts  entered  the 
U.S.  at  landed  duty-paid  values  below 
U.S.  producers’  prices  for  comparable 
shirts. 

(FR  Doc.  92-17103  Filed  7-20-92;  12:01  pm) 
BILLING  CODE  3510-Ofl-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DoD,  Commercial  Activities  Inventory 
Report  and  Five  Year  Review  Schedule 
Fiscal  Year  1991 

agency;  DoD. 
action:  Notice. 

summary:  This  notice  announces  the 
publication  of  the  DoD  Commercial 
Activities  Inventory  Report  and  Five 


Year  Review  Schedule  for  Fiscal  Year 
1991.  This  document  may  be  obtained  by 
calling  (202)  512-2413  or  by  writing  to 
the  U.S.  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402.  Refer  to  stock 
number  008-000-00600-8,  and  enclose  a 
check  in  the  amount  of  $26.00. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  published  under  the 
provisions  of  OMB  Circular  A-76,  which 
requires  the  Department  of  Defense  to 
publish  an  annual  inventory  report  of  all 
commercial  activities.  The  Office  of 
Management  and  Budget  also  requires 
that  the  Department  of  Defense  publish 
a  five  year  schedule  for  reviewing  all  in- 
house  commercial  activities.  The 
purpose  of  the  review  is  to  determine 
whether  the  in-house  method  of 
operation  should  continue  or  whether  a 
cost  comparison  should  be  performed  to 
determine  the  most  cost  effective 
method  of  operation. 

Dated:  July  15, 1992. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  92-17110  Filed  7-20-92;  12:01  am] 
BILUNG  CODE  381IM)1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER92-669-000,  et  al.] 

Florida  Power  &  Light  Company,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

July  14. 1992. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  &  Light  Company 
[Docket  No.  ER92-669-0001 

Take  notice  that  on  June  26, 1992, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  Amendment  Number 
Four  to  the  Short  Term  Agreement  to 
Provide  Power  and  Energy  by  Florida 
Power  &  Light  Company  to  Utilities 
Commission,  City  of  New  Smyrna 
Beach.  Florida  (Amendment).  FPL 
requests  that  the  Amendment  be  made 
effective  June  29, 1992. 

Comment  date:  July  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER92-594-000] 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (CVPS)  on 
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July  6, 1992.  tendered  for  filing  an 
additional  Service  Agreement  which 
provides  for  service  pursuant  to  Central 
Vennont's  FERC  Electric  Tariff  No.  5. 

CVPS  requests  the  Commission  to 
waive  its  notice  of  Hling  requirements  to 
permit  the  Service  Agreements  to 
become  effective  in  accordance  with 
their  individual  terms. 

Comment  date:  July  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  United  Illuminating  Company 
[Docket  No.  ER92-661-000] 

Take  notice  that  on  June  19, 1992, 
United  Illuminating  Company  tendered 
for  filing  a  Notice  of  Cancellation  of 
Docket  No.  ER92-434-0(X)  and  Docket 
No.  ER92-453-000. 

Comment  date:  July  28, 1992,  in 
accordance  widi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  West  Texas  Utilities  Company 
[Docket  No.  EL91-57-0011 

Take  notice  that  on  June  15, 1992, 

West  Texas  Utilities  Company  tendered 
for  filing  a  corrected  Exhibit  A,  Sheet  1, 
of  Rate  Schedule  COC-6  Partial 
Requirements  for  Wholesale  Service  to 
the  City  of  Coleman. 

Comment  date:  July  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Western  Resources,  Inc. 

[Docket  No.  ER92-692-000] 

Take  notice  that  on  July  6, 1992, 
Western  Resources,  Inc.  (Western 
Resoiuces)  tendered  for  Tiling  proposed 
changes  to  the  following  Rate  Schedules: 


FERC  No. 

Othef  party 

?p*i 

Altamont  KS. 

AxteH.  KS. 

CentraKa,  KS. 

797  . 

9AH  . 

231 . . . . . 

Chapman,  KS. 
Elwood.  KS. 
Enterprise,  KS. 

9Ki 

pan  . 

236 . . . . 

Eudo%  KS. 

PPfl  . 

Marion,  KS. 
Muscotah,  KS. 

222 . . . 

paa  . 

Robinson,  KS. 

PIP  . 

Scranton,  KS. 

ppd 

Severance,  KS. 

9dA  . 

St.  Marys.  KS. 
Vermilli^,  KS. 

245 . 

Pin 

Waterville,  KS. 

Western  Resources  states  that  the 
purpose  of  the  changes  is  to  extend  the 
term  of  the  existing  contracts  for  an 
additional  ten  years.  The  changes  are 
fMoposed  to  become  effective  September 

10, 1992. 

Copies  of  the  filing  were  served  upon 
the  cities  and  the  Kansas  Corporation 
Commission. 


Comment  date:  July  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Polk  Power  Partners,  LPn  a  Delaware 
Limited  Partnership 

[Docket  No.  QF92-54-001| 

On  July  9, 1992,  Polk  Power  Partners. 
LP..  a  Delaware  Limited  Partnership 
(Applicant)  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket 
The  amendment  provides  additional 
information  related  to  the  ownership 
and  liquid  C02  plant.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

Comment  date:  August  3, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 
[Docket  No.  ER92-92-670-000] 

Take  notice  that  on  June  26, 1992, 
Florida  Power  Corporation  (Florida 
Power)  filed  a  Construction  Agreement 
between  itself  and  Tampa  Electric 
Company  (TECO)  providing  for  the 
construction  of  a  new  interconnection 
point  at  TECO's  Cabbage  Hill 
Substation  and  a  revised  Exhibit  A  to 
their  Contract  for  Interchange  Service 
adding  Cabbage  Hill  to  the  list  of 
interconnection  points.  Florida  Power 
requests  that  the  filing  be  allowed  to 
become  effective  on  August  26, 1992. 

Comment  date:  July  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Iowa  Power  Inc. 

[Docket  No.  ER92-694-000j 
Take  notice  that  on  July  6, 1992,  Iowa 
Power  Inc.  (Iowa  Power)  tendered  for 
filing  a  Letter  Agreement  between  Iowa 
Power  and  Indianola  Waterworks  and 
Electric  Light  and  Power  Board  of 
Trustees  (Indianola)  dated  June  11, 1992. 

Iowa  Power  states  that  the  Letter 
Agreement  is  a  negotiated  agreement 
providing  for  transmission  service  to 
Indianola's  water  well  in  Iowa  Power's 
service  territory. 

Comment  date:  July  28. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  New 
Hampshire 

[Docket  Na  ER92-690-0001 
Take  notice  that  on  July  6, 1992,  Public 
Service  Company  of  New  Hampshire 
(PSNH)  tendered  for  filing  proposed 
changes  in  its  rate  schedules  pursuant  to 
which  PSNH  provides  wholesale  electric 
service  to  three  New  Hampshire 
municipal  electric  systems  customers: 
Town  of  Ashland,  Town  of  Wolfeboro, 
and  New  Hampton  Village  Precinct 


(collectively  the  "Municipal 
Customers”). 

PSNH  proposes  to  increase  the  base 
rates  included  in  each  of  the  Resale 
Service  Agreements  between  PSNH  and 
the  three  Municipal  Customers  to 
recover  a  portion  of  the  increased 
decommissioning  charges  required  to  be 
paid  by  PSNH  as  of  April  1, 1992 
pursuant  to  an  order  issued  by  the  new 
Hampshire  Decommissioning  Financing 
Committee.  PSNH  also  proposes  to 
amend  the  Resale  Service  Agreements 
to  provide  a  method  to  collect  the 
increased  charges  on  a  basis  of 
forecasted  kilowatt-hour  sales  to  be 
adjusted  annually  to  reflect  actual 
kilowatt-hour  sales.  PSNH  states  that 
the  method  proposed  to  be  made 
applicable  to  the  Municipal  Customers 
is  the  same  method  PSNH  uses  to  collect 
similar  decommissioning  costs  from  its 
retail  customers. 

PSNH  request  waiver  of  the 
Commission’s  customary  notice 
requirements  in  order  to  make  the 
proposed  rate  changes  elective  on  July 

1. 1992.  PSNH  states  that  the 
implementation  of  the  proposed  rate 
changes  as  of  July  1, 1M2  will  result  in 
consistent  rate  treatment  for  its  retail 
and  wholesale  customers,  and  that 
waiver  of  the  Commission’s  notice  will 
not  affect  any  other  parties. 

Comment  date:  July  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Resources,  Inc. 

[Docket  No.  ER92-696-000] 

Take  notice  that  on  July  6, 1992, 
Western  Resources,  Inc.  (Western 
Resources)  tendered  for  filing  proposed 
changes  to  the  following  Rate  Schedules: 


FERC  No. 

Other  party 

250 . . . 

Burtingame,  KS. 

P41  .  .  . 

Clay  Center,  KS. 

242 . . . . . . . . 

209 . . . 

Herington,  KS. 
Holton.  KS. 

Lamed,  KS 

226 . . . 

240 . . . . . . . 

Pit 

Minneapolis.  KS. 
Osage  City,  KS 

249 . . . 

235...._ . . . 

Sabetha,  KS 

P4a 

Stafford.  KS 

237 . . . 

PAP  . 

St.  John,  KS. 

Western  Resources  states  that  the 
purpose  of  the  changes  is  to  extend  the 
term  of  the  existing  contracts  for  an 
additional  ten  years.  The  changes  are 
proposed  to  become  effective  September 

10, 1992. 

Copies  of  the  filing  were  served  upon 
the  cities  and  the  Kansas  Corporation 
Commission. 


32202  Federal  Register  /  Vol.  57.  No.  140  /  Tuesday,  July  21.  1992  /  Notices 


Comment  date:  July  28. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  Hling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or  protest 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-17082  Filed  7-20-92;  12.-01  pm] 
BILUNG  cooe  S717-01-M 


[Docket  Nos.  ST92-3679-000  Through 
ST92-4199-000] 

K  N  Energy;  Seff-hnpienienting 
Transactions 

)uly  IS,  1992. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the  Commission's 
regulations,  section  311  and  312  of  the 


Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.* 

The  "Recipient”  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  “part  284  subpart”  colunm  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B”  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  S  284.102  of  the 
Commission’s  regulations  and  section 
311(a)  (1)  of  the  NGPA. 

A  “C”  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission’s  regulations  and  section 
311  (a)  (2)  of  the  NGPA. 

A  “D”  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  §  284.142  of  the 
Commission’s  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  §  284.147(d)  of 
the  Commission’s  Regulations. 

An  ”E”  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 


■  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 


Commission’s  regulations  and  section 
312  of  the  NGPA. 

A  “G”  indicates  transportatimi  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  S  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission’s 
regulations. 

A  “G-S”  indicates  transportation  by 
interstate  pipelines  on  behalf  of  shippers 
other  than  interstate  pipelines  pursuant 
to  §  284.223  and  a  blanket  certificate 
issued  under  §  284.221  of  the 
Commission’s  regulations. 

A  “G-LT’  or  “G-LS”  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission’s 
regulations. 

A  "G-HT’  or  ‘‘G-+!S”  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
§  284J224  of  the  Commission’s 
regulations. 

A  ”K”  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission’s 
regulations. 

A  “K-S”  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  $  284.303  of  the 
Commission’s  regulations. 

Lois  D.  CasbelL 
Secretory. 


Docket 

No.' 

Transporter /seller 

Recipient 

Date  filed 

Part  284 
subpart 

Estimated 

maximum 

daily 

quantity  * 

Aff.  Y/ 
A/N» 

Rate 

sched¬ 

ule 

Date 

com¬ 

menced 

Projected 
termina¬ 
tion  date 

ST92-5679 

05-01-92 

G-S 

5,128 

N 

F 

04-01-92 

04-01-93 

ST92-3680 

05-01-92 

G-S 

20  600 

Y 

F 

04-01-92 

ST92-3681 

05-01-92 

G-S 

Y 

1 

04-01-92 

ST92-3682 

05-01-92 

G-S 

Y 

F 

04-01-92 

ST92-3683 

El  Paso  Natural  Gas  Co . 

Texaco  Inc . 

05-01-92 

G-S 

Y 

F 

04-01-92 

ST92-3684 

Et  Paso  Natural  Gas  Co . 

United  States  Borax  &  Chemi- 

05-01-92 

G-S 

Y 

F 

04-02-92 

Indet. 

cal  Corp. 

5192-3685 

05-01-92 

G-S 

206  000 

Y 

1 

04-19-92 

ST92-3686 

05-01-92 

G-S 

150  000 

Y 

1 

04  18-92 

ST92-3687 

El  Paso  Natural  Gas  Co . 

05-01-92 

G-S 

170  100 

Y 

1 

04-08-92 

05-01-93 

ST92-3688 

El  Paso  Natural  Gas  Co . . 

Amoco  Energy  Trading  Corp . 

05-01-92 

G-S 

61  800 

Y 

1 

04-01-92 

ST92-3689 

El  Paso  Natural  Gas  Co . 

05-01-92 

G-S 

Y 

1 

04-02-92 

ST92-3690 

Et  Paso  Natural  Gas  Co . 

Los  Angeles  Dept,  of  Water  & 

05-01-92 

G-S 

37,080 

Y 

F 

04-01-92 

Indef. 

Power. 

ST92-3691 

Et  Paso  Natural  Gas  Co . 

05-01-92 

G-S 

Y 

F 

ru-ni-9? 

ST92-3692 

El  Paso  Natural  Gas  Co . . 

NGC  Transporlatior).  Inc . 

05-01-92 

G-S 

100,000 

Y 

1  ' 

04-01-92 

Indef. 

ST92-3693 

El  Paso  Natural  Gas  Co . 

Mendian  Oil  Marketing  Inc _ 

05-01-92 

6-S 

103,000 

A 

F 

04-01-92 

Indef. 

ST92-3694 

El  Paso  Natural  Gas  Co . . 

Meridian  Oil  Trading  Irtc . . 

05-01-92 

G-S 

206,000 

Y 

1 

04-01-92 

Irxlef. 

ST92-3695 

South  Gepr^  Natural  Gas  Co... 

Engelhard  Corp . .  „„ 

05-01-92 

G-S 

1.000 

N 

1 

05-01-92 

09-30-95 

ST92-3696 

Sea  Robin  Pipeline  Co . 

05-01-92 

G-S 

100  000 

N 

1 

n4-ni-Q9 

ST92-3697 

United  Gas  Pipe  line  Co . .'. 

05-01-92 

G-S 

104  800 

N 

1 

n4-91_QP 

ST92-3698 

05-01  92 

c 

^  ono 

N 

1 

ST92-3699 

Delhi  Gas  Pipeline  Corp . . 

Tramcontmernal  Gas  P/L  Corp  _ 

05-01-02 

C 

N 

1 

04-01-02 

01-01-90 
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Transporter/sellef 


KPL  Gas  Service .  05-01-92 

Southern  Union  Gas  Co .  05-01-92 

KN  Gas  Marketing,  IrK .  05-01-92 

Western  Gas  Resources,  Inc .  05-01-92 

Hiland  Partners .  05-01-92 

Kansas  Power  and  Light  Co .  05-01-92 

PPG  Industries.  Inc .  05-01-92 

Indiana  Gas  Co .  05-01-92 

Archer  Daniels  Midland  Co .  05-01-92 

Indiana  Gas  Co . .  05-01-92 

Archer  Daniels  Midland  Co .  05-01-92 

Archer  Daniels  Midland  Co . .  05-01-92 

Gastrak  Corp .  05-01-92 

Enron  Oil  &  Gas  Co .  05-01-92 

Pacific  Gas  4  Electric  Co .  05-01-92 

Pacific  GAs  4  Electric  Co .  05-01-92 

Seagull  Marketing  Services,  Inc..  05-01-92 

Gasmark,  Ltd .  05-01-92 

Enron  Gas  Marketing,  Inc .  05-01-92 

Pacific  Gas  4  Electric  Co .  05-01-92 

NQC  Transportation.  Inc .  05-01-92 

Production  Gathering  Co .  05-01-92 

SeaguH  Marketing  Services .  05-01-92 

Atlanta  Gas  Light  Co . . .  05-01-92 

Stone  Savannah  River  . .  05-01-92 

City  of  La  Grange .  05-01-92 

Atlarrta  Gas  Light  Co .  05-01-92 

Energy  Dynamics,  Iik .  05-01-92 

Swift  Energy  Co .  05-01-92 

Webb  Erwrgy  Resources.  Inc .  05-01-92 

Helmerich  4  Payne  Er>ergy .  05-01-92 

Crown  Pipeline  Co . . .  05-01-92 

Semco  Energy  Services . :  05-01-92 

Nicor  Exploration  Co .  05-01-92 

Hanna  Oil  and  Gas  Co .  05-01-92 

Vintage  Gas.  Inc .  05-01-92 

Sonat  Exploration .  05-01-92 

North  Canadian  Gas  Marketing ...  05-01-92 

GPC  Marketing  Co .  05-01-92 

CoTKorde  Resource  Corp .  05-01-92 

Park  Avenue  Exploration .  05-01-92 

Sunbelt  Oilfield  Services .  05-01-92 

Buttonwood  Petroleum .  05-01-92 

American  Exploration .  05-01-92 

Conoco .  05-01-92 

Arkla  Energy  Marketing  Co .  05-01-92 

Gas  Energy  Development .  05-01  -92 

Arkla  Exploration  Co .  05-01-92 

Mobil  Natural  Gas .  05-01-92 

Production  Gathering  Co .  05-01-92 

Unocal .  05-01-92 

Highland  Energy  Co.... .  05-01-92 

Revere  Corp . . .  05-01-92 

Mitchell  Energy  Corp .  05-01-92 

Phillips  Petroleum  Co .  05-01-92 

Zinke  4  Trumbo- .  05-01-92 

Twister  Transmission  Co .  05-01-92 

TK  Drilling  Corp .  05-01-92 

Triumph  Gas  Marketing .  05-01-92 

Weiser  Brown  Oil  Co._ .  05-01-92 

Ward  Gas  Marketing .  05-01-92 

UMC  Petroleom  Corp .  05-01-92 

PSECmc .  05-01-92 

RaMey  Pipeline  Corp..„ .  05-01-92 

Matrix  Gas  Marketing .  05-01-92 

HCQ  Ertergy  Corp .  05-01-92 

South  Miami  Gas  Ca,  bK .  05-01-92 

OXYUSA,  me .  05-01-92 

Kaiser  Francis  Oil  Co... .  05-01-92 

I  P  Petroleum  Co .  05-01-92 

Eberly  and  Meade.  Inc .  05-01-92 


Estimated 

maximum 

daily 

quantity ' 

Aff.  Y/ 
A/N  » 

Rate 

sched¬ 

ule 

Date 

com¬ 

menced 

Projected 
termina¬ 
tion  date 

75.000 

N 

F 

04-01-92 

Indef. 

15.300 

N 

F 

04-01-92 

02-28-1 1 

30.000 

N 

1 

04-02-92 

12-31-92 

147,900 

A 

1 

04-03-92 

05-23-93 

76,500 

A 

1 

04-02-92 

05-31-93 

10.000 

N 

' 

04-01-92 

Indef. 

65.000  Y 
150.000  N 
150.000  N 
25,000  N 
100,000  N 
200.000  Y 
200.000  N 
100.000  N 
2.000  N 
50.000  N 
200.000  N 
30.000  N 
4.000  N 
1.000  N 
50.000  N 
15.000  N 
10.000  N 
50.000  N 
20.000  N 
15.000  N 
10.000  N 
7,000  N 
25.000  N 
50,000  N 
50.000  N 
10.000  N 
10,000  N 
125  N 
20.000  N 
2.000  N 
5.000  N 
50.000  N 
500.000  A 
15.000  N 
150.000  Y 
100.000  N 
1.000  N 
50.000  N 
20.000  N 
10.000  N 
10.000  N 
30.000  N 
10.000  N 
50.000  N 
500.000  N 
10.000  N 
2.700  N 
50.000  N 
20.000  N 
2.000  N 
15.000  N 
10.000  N 
25.000  N 
25.000  N 
25.000  N 
20.000  N 
5.000  N 
10.000  N 


04-01-92 

04-02-92 

04-02-92 

04-02-92 

04-01-92 

04-03-92 

04-03-92 

04-01-92 

04-01-92 

04-03-92 

04-01-92 

04-01-92 

04-17-92 

04-01-92 

03-27-92 

03-01-92 

03-01-92  I 

03-01-92  I 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 

03-01-92 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

IrxJef. 

05-01-93 

Indef. 

Indef 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Irrdef. 

Indef. 

Indef. 

Indef. 

Indef. 

Itxlef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Irxfef. 

Indef. 

Indef 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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ST92-3771 
ST92-3772 
ST92-3773 
ST92-3774 
ST92-3775 
ST92-3776  ! 
ST92-3777  i 
ST92-3778  i 
ST92-3779  I 
ST92-3780  j 
ST92-3701 
ST92-3782 
ST92-3783  j 


Arkla  Energy  Resources. 
ArKla  Energy  Resources . 
Arkla  Energy  Resources . 
CNG  Transmission  Corp. 

Trunkline  Gas  Co--. . . 

I  Lone  Star  Gas  Co . 

I  Lone  Star  Gas  Co . 

I  ONG  Transmission  Co.... 
I  ONG  Transmission  Co.... 
I  ONG  Transmission  Co.... 

i  Transok.  Inc . 

I  Transok,  Inc . 


ST92-3784  Enogex  Inc . 

ST92-3785  Enogex  Inc . 

ST92-3786  Enogex  Inc . . . 

ST92-3787  Enogex  Inc . . . 

ST92-3788  Enogex  Inc . 

ST92-3789  Tennessee  Gas  Ppeline  Co . 
ST92-3790  Tennessee  Gas  Pipeline  Co . 
ST92-3791  '  Tennessee  Gas  Pipeline  Co . 

ST92-3792  Tennessee  Gas  Pipeline  Co . 


ST92-3794 

ST92-3795 

ST92-3796 

ST92-3797 

ST92-3798 

ST92-3799 

ST92-3800 

ST92-3801 

ST92-3802 

ST92-3803 

ST92-3804 

ST92-3805 

ST92-3806 

ST92-3807 


\jT ennessee  Gas  Pipeline  Co . 

'^Tennessee  Gas  Pipeline  Co . 

Columbia  Gas  Transmission 
Corp. 

Tennessee  Gas  Pipeline  Co . 

Mississippi  River  Trans.  Corp . 

National  Fuel  Gas  Supply  corp... 

Northwest  Pipeling  Corp . 

j  Northwest  Pipeline  Corp . 

Equitrans.  Inc . . . . 


Equitrans,  Inc . . . 

Equitrans,  Inc . . . 

Equitrans,  Inc . 

Equitrans,  Inc . . . 

Ct^ado  Interstate  Gas  Co . 
Colorado  Interstate  Gas  Co. 


ST92-3808  Channel  Industries  Gas  Co..._ . 


ST92-3809 

ST92-3810 

ST92-3811 


ST92-3813 

ST92-3814 

ST92-3815 

ST92-3816 

ST92-3817 

ST92-3818 

ST92-3819 

ST92-3820 

ST92-3821 

ST92-3822 

ST92-3823 

ST92-3824 

ST92-3825 

ST92-3826 

ST92-3827 

ST92-3828 

ST92-3829 

ST92-3830 

ST92-3831 

ST92-3832 


ST92-3834 

ST92-3835 

ST92-3836 


Charwiel  Irrdustries  Gas  Co . 

Ouestar  Pipeline  Co . 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Northern  Border  Pipeline  Co._ . 


Ariadarko  Trading.. . . . 

Morphy  Oil  USA,  Irtc. . 

Marathon  Oil  Co . 

O  4  R  Energy.  Inc . . . . . 

Mid-America  Pipeline  Co . 

El  Paso  Natural  Gas  Co . . 

Transco  Gas  Pipeline . 

[  Northern  Natural  Gas  Co . . . 

I  Arkla  Energy  Resources . 

i  Northern  Natural  Gas  Co . 

Northern  Natural  Gas  Co . 

ANR  Pipeline  Co . . . 

Panhandle  Eastern  Pipe  Line 
Co. « 

Northern  Natural  Gas  Co . 

Arkla  Energy  Resources... . 

ANR  Pipeline  Co . 

Northern  Natural  Gas  Co . 

Arkla  energy  Resources . 

National  Fuel  Gas  Ost.  Co . . 

Access  Energy  Corp . 

Energy  Marketirig  Exchange, 
Inc. 

Lockport  Energy  Associates, 
L.P. 

Ertergy  Marketing  Excharrge, 
Irtc. 

Entrade  Corp . . . . . 

GTE  Products  Corp . 

Texas-Ohk)  Gas.  Irx: . 

Transok,  Inc . 

National  Fuel  Gas  Supply  Corp... 

Chevron  U.S.A.  Inc . . . 

Kimball  Energy  Co . 

O  4  R  Energy......... . . . 

Industrial  Energy  Services  Co . 

O  4  R  Energy . 

Consolidaled  Fuel  Corp . 

Industrial  Energy  Services  Co . 

Coastal  Chem,  Inc . . . 

Western  Natural  Gas  and 
Trans.  Corp. 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Trunkline  Gas  Co . . 

Tecovas  Partners  LP . 

Catex  Energy,  Inc . 


05-01-92  G-S 
05-01-92  G-S 
05-01-92  G-S 
05-04-92  G-S 
05-04-92  G-S 
05-04-92  C 
05-04-92  C 
05-04-92  C 
05-04-92  C 
05-04-92  C 
05-04-92  C 
05-04-92  C 
05-04-92  C 

05-04-92  C 
05-04-92  C 
05-04-92  C 
05-04-92  C  - 
05-04-92  C 
05-04-92  B 
05-04-92  G-S 
05-04-92  G-S 

05-04-92  G-S 

05-04-92  G-S 

05-04-92  G-S 
05-05-92  G-S 

05-05-92  G-S 
05-05-92  B 
05-05-92  B 
05-05-92  G-S 
05-05-92  G-S 
05-05-92  G-S 
05-05-92  G-S 
05-05-92  G-S 
05-05-92  G-S 
05-05-92  G-S 
05-06-92  G-S 
05-06-92  G-S 


05-06-92 

05-07-92 

05-07-92 


Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . . 

Transwestern  Pipeline  Co . 

Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . . 

Tennessee  Gas  Pipeline  Co ... 

United  Gas  Pipe  Line  Co . 

United  Gas  Rpe  Line  Co . 

United  Gas  Pipe  Line  Co . 

Mississippi  River  Trans.  Corp . 
Mississippi  River  Trans.  Corp . 


Colorado  Interstate  Gas  Co . 

Colorado  Interstate  Gas  Co . 

Colorado  Interstate  Gas  Co . 

Colorado  Interstate  Gas  Co _ 

Wkliams  Natural  Gas  Co _ _ 

East  Tennessee  Natural  Gas 
Co. 

Northwest  Pipeline  Corp . 

Tarpon  Transmission  Co . 


Wes  Cana  Energy  Marketing 
(U.S.). 

ErKon  Gas  Marketing,  Inc . 

Pacific  Gas  4  Electric  Co... . 

Pacific  Gas  4  Electric  Co . 

NGC  Transportation,  Inc . 

Pacific  Gas  4  Electric  Co . 

AMCXX)  Energy  Trading  Corp . 

Superior  Natural  Gas  Corp . 

Sh^  Gas  Trading  Co . 

Vesta  Energy  Co . 

Gulf  Gas  Utilities  Co . 

Texaco  Gas  Marketing . 

American  Central  Gas  Compa¬ 
nies  Inc. 

Vegas  Co . 

Amoco  Energy  Trading  Coip . 

Coastal  Gas  Marketing  Co . 

Mountain  Gas  Resources . 

Grand  Valley  Gas  Co . 

IrKkistrial  Energy  Services  Co . 


Tarpon  Transmission  Co . 

Arkla  Energy  Resources . . 

Arkla  Energy  Resources . . 

Williston  Basin  Inter.  P/L  Co.... 


Gasmark,  Ltd . . . 

Diamond  Shamrock  Offshore 
Partners. 

Arco  Natural  Gas  Marketing, 
Inc.. 

Vesta  Energy  Co . . . . 

I  Union  Natural  Gas  Co _ 

Koch  Hydrocarbon  Co . . . 


05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 

05-07-92 


05-08-9,2 

05-08-92 

05-08-92 


N 

100,000  I  N 
150,000  I  N 

N 
N 
N 
N 
N 


Date  Projected 

com-  termina- 

menced  tion  date 


03-01-92 

03-01-92 

03-01-92 

04-11-92 

04-06-92 

04-01-92 

04-11-92 

04-21-92 

04-21-92 

02-01-92 

12-01-91 

10-01-91 

04-04-92 

04-01-92 

04-01-92 

04-17-92 

04-01-92 

04-02-92 

04-03-92 

04-02-92 

04-01-92 


04-16-92 

05-01-92 

04-16-92 

01-01-92 

04-06-92 

01-01-92 

01-01-92 

12-03-91 

12-01-91 

09-01-92 

12-02-91 

01-01-92 

05-01-92 

05-01-92 


04-17-92 

04-01-92 

04-08-92 


04-09-92 

04-09-92 

04-09-92 

04-11-92 

04-14-92 

04-11-92 

04-07-92 

04-27-92 

04-28-92 

04-27-92 

05-01-92 

05-01-92 

05-01-92 

03-01-92 

03-24-92 

03-03-92 

04-07-92 

04-28-92 

04-02-92 

02-01-92 


01-01-92 

01-01-92 

04-08-92 


Indef. 

Indef. 

03-30-93 

Indef. 

Indef. 

Indef. 

Indef. 

Iixief. 

Irxlef. 

Indef. 

08-31-95 

04-30-95 


Indef. 

01-1-93 

Indef. 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

08-25-92 

08-26-92 

08-04-92 

Indef. 

Indef. 

Indef. 

Indef. 

.Jrxlef. 

02-28-95 

Irtdef. 

Indef. 


Indef. 

Indef. 

09-30-92 


Federal  Register  /  Vol.  57,  No.  140  /  Tuesday.  July  21,  1992  /  Notices 


32205 


Docket 

No.' 


ST92-3837 

ST92-3838 

ST92-3839 

ST92-3840 

ST92-3841 

ST92-3842 

ST92-3843 

ST92-3844 

ST92-3845 

ST92-3846 

ST92-3847 

ST92-3848 

ST92-3849 

ST92-3850 

ST92-3851 

ST92-3852 

ST92-3853 

ST92-3854 

ST92-3855 

ST92-3856 

ST92-3857 

ST92-3858 

ST92-3859 

ST92-3860 

ST92-3861 

ST92-3862 

ST92-3863 

ST92-3864 

ST92-3865 

ST92-3866 

ST92-3867 

ST92-3868 

ST92-3869 

ST92-3870 

ST92-3871 

ST92-3872 

ST92-3873 

ST92-3874 

ST92-3875 

ST92-3876 

ST92-3884 

ST92-3885 

ST92-3886 

ST92-3887 

ST92-3888 

ST92-3889 

ST92-3890 

ST92-3891 

ST92-3892 

ST92-3893 

ST92-3894 

ST92-3895 

ST92-3896 

ST92-3897 

ST92-3898 

ST92-3899 

ST92-3900 

ST92-3901 


Transporter/ seller 

Recipient 

Date  filed 

Part  284 
subpart 

Estimated 

maxirrxim 

daily 

quantity  * 

Aft.  V/ 
A/N* 

Rate 

sched¬ 

ule 

Northern  Natural  Gas  Co . . 

Irrterstate  Power  Co . 

05-08-92 

B 

N 

P 

Northern  Natural  Gas  Co . 

Wiscorrsin  Gas  Co . 

05-08-92 

B 

100 

N 

f 

Northern  Natural  Gas  Co . 

05-08-92 

B 

so  000 

N 

F/l 

Northern  Natural  Gas  Co . 

Equitable  Resources  Marketing 

05-08-92 

G-S 

looiooo 

N 

F/l 

WilKston  Basin  Inter.  P/L  Co . 

05-08-92 

G-S 

170  000 

A 

1 

Northern  Natural  Gas  Co . 

Virgmia  Dept,  of  Public  Utilities.... 

05-08-92 

B 

500 

N 

F 

Texas  Eastern  TransmissKm 

Mxfcon  Marketing  Corp . 

05-11-92 

G-S 

N 

1 

Corp. 

Texas  Eastern  Transmission 

CNG  Transmission  Corp . 

05-11-92 

G-S 

N 

1 

Corp. 

Texas  Eastern  Transmissiorf 

Unigas  Energy,  Inc . 

05-11-92 

G-S 

200,000 

N 

1 

Corp. 

Texas  Eastern  Transmission 

New  Jersey  Natural  Gas  Co . 

05-11-92 

G-S 

41,364 

N 

1 

Corp. 

Texas  Eastern  Transmission 

Anadarko  Trading  Co._ . 

05-11-92 

G-S 

400,000 

N 

1 

Corp. 

Panhandle  Eastern  Pipe  Line 

Associated  Natural  Gas,  Inc . 

05-08-92 

G-S 

25,000 

N 

1 

Panhandle  Eastern  Rpe  Line 

Arrgas,  Inc . 

05-08-92 

G-S 

40 

N 

1 

Colorado  Interstate  Gas  Co . 

05-0e-92 

B 

15  000 

N 

1 

Colorado  Interstate  Gas  Co . 

Aquila  Energy  Marketing  Corp . 

05-08-92 

G-S 

ioo!ooo 

N 

1 

05-08-92 

G-S 

xinno 

N 

1 

Colorado  Interstate  Gas  Co . 

05-08-92 

B 

N 

Colorado  Interstate  Gas  Co . 

Montarra  Power  Co  . . 

05-08-92 

B 

15^000 

N 

1 

Colorado  Interstate  Gas  Co . 

05-08-92 

G-S 

10  000 

N 

1 

05-08-92 

G-S 

10  000 

N 

1 

05-08-92 

G-S 

2700 

N 

f 

Natural  Gas  P/L  Co.  of  Amer- 

Marathon  Oil  Co . 

05-08-92 

G-S 

30'000 

N 

1 

Natural  Gas  P/L  Co.  of  Amer- 

Trurrkline  Gas  Co . 

05-08-92 

« 

50,000 

N 

1 

Natural  Gas  P/L  Co.  of  Amor- 

Energy  Marketing  Exchange, 

05-08-92 

G-S 

50,000 

N 

1 

ica. 

Inc. 

Natural  Gas  P/L  Ca  of  Amer- 

Chevron  USA,  Inc . . . 

05-08-92 

G-S 

20,000 

N 

1 

ica. 

Natural  Gas  P/L  Co.  of  Amer* 

Citrus  Marketing,  Inc . 

05-08-92 

G-S 

40,000 

N 

1 

United  Texas  Transmission  Co.... 

Wirxxe  Pipeline  Co . 

05-06-92 

c 

5,000 

N 

1 

05-08-92 

G-S 

16  364 

N 

F 

05-06-92 

G-S 

968 

N 

F 

ANR  Pipelirre  Co . . . 

05-08-92 

G-S 

764 

N 

F 

05-08-92 

G-S 

1,018 

N 

F 

05-08-92 

B 

150  000 

N 

05-08-92 

B 

N 

1 

ANR  Pipelirre  Co . . . 

NGC  Transportation,  Irx: . . 

05-08-92 

G-S 

N 

1 

Kem  River  Gas  Transmission 

Gasrrtark,  Ltd . . . 

05-11-92 

G-S 

17,500 

N 

1 

Kem  River  Gas  Transmission 

Grarxf  Valley  Gas  Co . 

05-08-92 

G-S 

300,000 

N 

1 

Northern  Natural  Gas  Co . 

05-11-92 

G-S 

50.000 

N 

F/l 

Northern  Border  Pipeline  Co . 

05-11-92 

G-S 

Y 

1 

05-11-92 

G-S 

2,250 

A 

F 

East  Texas  Gas  Systems . 

05-11-92 

c 

100,000 

N 

1 

05-11-92 

c 

18,000 

N 

1 

ica. 

05-07-92 

G-S 

9200 

Y 

1 

05-12-92 

c 

N 

1 

05-12-92 

c 

Y 

1 

Tennessee  Gas  Pipeline  Co . 

Eagle  Natural  Gas  Co . 

05-12-92 

G-S 

40,000 

N 

1 

Terxtessee  Gas  Pipeline  Co . 

Corortado  Transmission  Co . 

05-12-92 

G-S 

1,000 

N 

1 

North  Central  Oil  Corp . 

05-12-92 

G-S 

5,000 

N 

1 

Corp. 

05-12-92 

G-S 

1,276 

N 

1 

Corp. 

United  Gas  Pipe  Lirre  Co . 

Errergy  Maketirrg  Exchange,  Inc. 

05-12-92 

G-S 

78,600 

N 

1 

Trarrscontmental  Gas  P/L  Corp . 

Washington  Gas  Light  Co.,  Et 

05-12-92 

B 

N 

F/l 

05-12-92 

G-S 

N 

1 

Ica. 

05-13-92 

G-S 

100.000 

N 

1 

05-13-92 

G-S 

N 

1 

05-13-92 

G-S 

N 

1 

05-13-92 

G-S 

500 

N 

1 

Natural  Gas  P/L  Co  of  /Unerica . 

05-13-92 

C 

20,000 

N 

1 

05-13-92 

C 

15,900 

N 

1 

Nature  Gas  P/L  Co.  of  Amer- 

05-13-92 

C 

10,000 

N 

1 

Ica. 

Date  Projected 

com-  termirta- 

menced  tion  date 


04-16-92  : 
04-14-92 
02-25-92 
04-15-92 

04-08-92 

05-01-92 

04-15-92 

03-01-92 

04-01-92 

01-25-92 

04-16-92 

04-10-92 

04-12-92 

03-12-92 

03-01-92 

03-01-92 

03-01-92 

03-04^2 

03-01-92 

03-01-92 

01-01-92 

04-01-92 

04-01-92 

03-28-92 

10-19-92 

04-10-92 

03-01-92 

04-08-92 

04-08-92 

04-11-92 

04-09-92 

04-23-92 

04-14-92 

04-18-92 

04-18-92 

04-17-92 

04-15-92 

04-09-92 

05-01-92 

04-10-92 

04-16-92 

02-01-91 

01-01-91 

03-01-91 

04-15-91 

04-15-92 

05-10-92 

05-10-92 

04-22-92 

04-13-92 

04-01-92 

04-04-92 

04-13-92 

04-01-92 

04-11-92 

05-01-92 

04-23-92 

04-22-92 


10-31-92 

10-31-» 

Indel. 

Indet. 

05-01-92 

06-31-92 

Indef. 

ktdet. 

Indef. 

Indef. 

Indef. 

Irxfef. 

Met 

Indef. 

Indef. 

Indef. 

02-28-93 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Mef. 

Indef. 

Indef. 

Indef. 

Indef. 

Irxief. 

Irxfef. 

Indef. 

Irxfef. 

Irxfef. 

Irxfef. 

Indef. 

IrxfeL 

Indef. 

Irxfef. 

01-14-93 

Irxfef. 

Irxfef. 

Indef. 

Irxfef. 

Indef. 

11-01-95 

Irxfef. 

mdef. 

Indef. 

Irxfef. 

08-20-92 

Irxfef. 

Indef. 

Irxfef. 

06-30-92 

Indef. 

03-31-93 

Indef. 

hxfef. 

Irxfef. 
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Docket 

No.' 

T  ransporter/  seller 

Recipient 

Date  filed 

Part  284 
subpart 

Estimated 
rrtaximum 
daily  ^ 
quantity  * 

Aff.  Y/ 
A/N  » 

Rate 

sched¬ 

ule 

Date 

com- 

merKed 

ST92-3902 

Tennessee  Gas  Pipeline  Co . 

Louisiana  State  Gas  Corp . 

05-13-92 

G-S 

50  000 

N 

1 

05-0 1-9P 

ST92-3903 

Tennessee  Gas  Pipeline  Co . 

Corrrerstone  Production  Corp . 

05-13-92 

G-S 

15o!oOO 

N 

1 

05-01-92 

ST92-3904 

Tenrresse  Gas  Pipeline  Co . 

05-13-92 

B 

AO  000 

N 

1 

04-13-9P 

ST92-3905 

Tennessee  Gas  Pipeline  Co . 

05-13-92 

G-S 

30  000 

N 

1 

05-01 -9P 

ST92-3906 

Ong  Transmission  Co . 

05-13-92 

c 

75  000 

N 

1 

05-0 1-9P 

ST92-3907 

Ong  Transmission  Co . 

0&- 13-92 

c 

75  000 

N 

1 

ST92-3908 

Orrg  Transmission  Co . 

05-13-92 

c 

50  000 

N 

1 

05-01 -9P 

ST92-3909 

Ong  Transmission  Co . 

05-13-92 

c 

30  000 

N 

1 

05-01 -QP 

ST92-3910 

Ong  Transmission  Co . . 

Natural  Gas  P/L  Co  of  America .. 

05-13-92 

C 

50.000 

N 

1 

05-01-92 

ST92-391 1 

Pacific  Gas  Transmission  Co . 

Pacific  Gas  and  Electric  Co . 

05-13-92 

B 

107.377 

N 

1 

04-30-92 

ST92-3912 

Pacific  Gas  Transmission  Co . 

Bridge  Gas  U.S.A..  Inc . 

05-13-92 

G-S 

100,000 

N  “ 

1 

04-P3-9P 

ST92-3913 

Pacific  Gas  Transmission  Co . 

Direct  Energy  Marketing  Inc . 

05-13-92 

G-S 

60^000 

N 

1 

04-05-92 

ST92-3914 

Pacific  Gas  Transmission  Co . 

05-13-92 

G-S 

97  fi13 

N 

1 

04-01-QP 

ST92-3915 

Pacific  Gas  Transmission  Co . 

05-13-92 

B 

97  fi13 

N 

1 

ST92-3916 

05-13-92 

G-S 

Pfi  POO 

N 

1 

ST92-3917 

United  Gas  Pipe  Line  Co . . 

05-13-92 

G-S 

30  000 

N 

t 

05-01 -QP 

ST92-3918 

05-13-92 

G-S 

10  000 

N 

1 

ST92-3919 

United  Gas  Pipe  Lme  Co . 

05-13-92 

G-S 

104  800 

N 

1 

04-01-93 

ST92-3920 

United  Gas  Pipe  Line  Co . 

05-13-92 

G-S 

57  B40 

N 

1 

05-01 -QP 

ST92-3921 

05-14-92 

c 

100  000 

N 

1 

ST92-3922 

Tennessee  Gas  Pipeline  Co . 

IrKiustrial  Energy  Services  Co . 

05-14-92 

G-S 

15,000 

N 

1 

04-28-92 

ST92-3923 

Tennessee  Gas  Pipeline  Co . 

Meridian  Maketing  and  Trans. 

05-14-92 

G-S 

2.000 

N 

1 

04-16-92 

Corp. 

ST92-3924 

United  Gas  Pipe  Line  Co . 

Energy  Marketing  Exchange, 

05-14-92 

G-S 

78.600 

N 

1 

04-29-92 

ST92-3925 

United  Gas  Pipe  Line  Co . 

05-14-92 

G-S 

75  000 

N 

1 

05-05-9P 

ST92-3926 

Texas  Gas  Transmission  Corp .... 

Stellar  Gas  Co . 

05-14-92 

G-S 

2o!oOO 

N 

1 

05-01-92 

ST92-3927 

Texas  Gas  Transmission  Corp .... 

IrKfiana  Gas  Co..  Irtc . . 

05-14-92 

G-S 

10.000 

N 

1 

05-01-92 

ST92-3928 

Texas  Gas  Transmission  Corp .... 

Seaboard  Farms  of  Ky,  IrK . 

05-14-92 

B 

450 

N 

1 

04-30-92 

ST92-3929 

Texas  Gas  Transmission  Corp .... 

05-14-92 

G-S 

100.000 

Y 

1 

05-01 -9P 

ST92-3930 

Texas  Gas  Transmission  Corp .... 

Woodward  Marketing.  IrK . 

05-14-92 

G-S 

5o!oOO 

N 

1 

04-28-92 

ST92-3931 

Black  Martin  Pipelirre  Co . 

05-15-92 

B 

50  000 

A 

1 

04  30-9P 

ST92-3932 

Williston  Basin  Inter.  P/L  Co . 

05-15-92 

G-S 

26  250 

A 

1 

04-1 5-9P 

ST92-3933 

Tennessee  Gas  Pipeline  Co . 

05-15-92 

G-S 

250  000 

N 

1 

05-OP-9P 

ST92-3934 

Tennessee  Gas  Pipeline  Co . 

05-15-92 

B 

2000  000 

A 

1 

03-01 -9P 

ST92-3935 

Tennessee  Gas  Pipeline  Co . 

Texas  Southeastern  Gas  Co . 

05-15-92 

B 

2!ooo!ooo 

A 

1 

12-07-92 

ST92-3936 

Tennessee  Gas  Pipelirre  Co . 

Ozark  Pipeline  Co . 

05-15-92 

B 

2,000,000 

A 

10-24-91 

ST92-3938 

Tennessee  Gas  Pipelme  Co . 

DSourthem  Natural  Gas  Co . 

05-15-92 

B 

2.000.000 

A 

1 

07-21-89 

ST92-3938 

Tennessee  Gas  Pipeline  Co . 

05-15-92 

G-S 

51  550 

N 

1 

05-0 1-9P 

ST92-3939 

Midwestern  Gas  Transmission 

Fina  Natural  Gas  Co . 

05-15-92 

G-S 

looiooo 

N 

1 

05-01-92 

ST92-3940 

Columbia  Gulf  Transmission  Co.. 

Access  Energy  Corp . 

05-15-92 

G-S 

100,000 

N 

1 

05-05-92 

ST92-3941 

Columbia  Gulf  Transmission  Co.. 

Williams  Gas  Marketirrg  Co . 

05-15-92 

G-S 

100.000 

N 

1 

05-01-92 

ST92-3942 

Columbia  Gulf  Transmission  Co.. 

CMS  Gas  Marketing  Co . 

05-15-92 

G-S 

100,000 

N 

1 

05-01-92 

ST92-3943 

Columbia  Gulf  Transmission  Co.. 

Krumpp  &  Associates . 

05-15-92 

G-S 

40,000 

N 

1 

05-01-92 

ST92-3944 

ColuiTTbia  Gulf  Transmission  Co.. 

Entrade  Corp . 

05-15-92 

G-S 

50  000 

N 

1 

05-0P  9P 

ST92-3945 

Oasis  Pipe  Line  Co . 

05-15-92 

c 

100,000 

N 

1 

01-P4-9P 

ST92-3946 

Oasis  Pipe  Line  Co . . . 

05-15-92 

c 

100  000 

N 

1 

ST92-3947 

Oasis  Pipe  Line  Co . 

05-15-92 

c 

100  000 

N 

1 

03-0 1-QP 

ST92-3948 

Questar  Pipelirre  Co . 

05-15-92 

B 

34  658 

N 

1 

05-01 -QP 

ST92-3949 

Questar  Pipeline  Co . 

Fuel  Resources  Development 

05-15-92 

G-S 

l’350 

N 

1 

05-01-92 

ST92-3950 

Oasis  Pipe  Lirre  Co . 

05-15-92 

c 

100  000 

N 

1 

01-01-QP 

ST92-3951 

Panhandle  Eastern  Pipe  Line 

Amoco  Production  Co . 

05-18-92 

G-S 

ioo!ooo 

N 

1 

04-01-92 

ST92-3952 

Panhandle  Eastern  Pipe  Line 

Associated  Natural  Gas,  Inc . 

05-18-92 

G-S 

75,000 

N 

1 

04-16-92 

ST92-3953 

Panhandle  Eastern  Pipe  Line 

Ohio  Gas  Co . . . 

05-18-92 

B 

3,000 

N 

1 

04-22-92 

ST92-3954 

Tennessee  Gas  Pipeline  Co . 

Aquila  Energy  Marketing  Corp.... 

05-18-92 

G-S 

100.000 

N 

1 

05-01-92 

ST92-3955 

Tennessee  Gas  Pipeline  Co . 

05-18-92 

G-S 

400  000 

N 

1 

ST92-3956 

Tennessee  Gas  Pipeline  Co . 

05-18-92 

B 

P  000  000 

A 

1 

OP-OI-QP 

ST92-3957 

Tennessee  Gas  Pipeline  Co . 

Oty  of  Centerville . 

05-18-92 

B 

2  000  000 

A 

1 

03-01-93 

ST92-3958 

Tennessee  Gas  Pipeline  Co . 

Oty  of  PortlarKi . 

05-18-92 

B 

P  000  000 

A 

1 

ST92-3959 

Kem  River  Gas  Transmission 

City  of  Los  Angeles.  Water  & 

05-18-92 

G-S 

30o!oOO 

Y 

1 

04-24-92 

Co. 

Power. 

ST92-3960 

Columbia  Gas  Transmission 

Industrial  Energy  Services.  Inc ... 

05-18-92 

G-S 

340 

Y 

F 

05-01-92 

Corp. 

ST92-3961 

Columbia  Gas  Transmission 

05-18-92 

G-S 

20.000 

y 

1 

05-01-92 

Corp. 

ST92-3962 

Sabine  Pipe  Line  Co . 

05-1ft-9? 

c 

30  000 

N 

ST92-3963 

Neches  Pipeline  System . 

Natural  Gas  P/L  Co.  of  Amer- 

05-18-92 

C 

5o!oOO 

N 

1 

05-01-92 

ST92-3964 

Valero  Transmission.  L.P . 

05-18-92 

c 

P5  000 

N 

ST92-3965 

Valero  Transmission,  L.P . 

c 

30  000 

N 

ST92-3966 

Houston  Pipeline  Co . 

05-1 R-9P 

*c 

PO  000 

N 

ST92-3967 

Houston  Pipeline  Co . 

c 

PO  000 

N 

ST92-3968 

Houston  Pi^linn  Co . 

05-1 ft-9? 

c 

50  000 

ST92-3969 

Houston  Pipeline  Co . 

United  Gas  Pipe  Lme  Co . 

05-18-92 

Ic 

ioo!ooo 

N 

1 1  1  03-28-92 

Projected 
termina¬ 
tion  date 


Indef. 

Indef. 

IfKlef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

IrKfef. 

Indef. 

Indef. 

Indef. 

IrKlef. 

08-29-92 

08-29-92 

08-29-92 

07-30-92 

08-29-92 

Indef. 

Indef. 

Indef. 

08-27-92 

09-02-92 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

08-31-92 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

IrKlef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

10- 31-93 

Indef. 

Indef. 

Irrdef. 

11- 01-99 

Irrdef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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ST92-3970 

ST92-3971 

ST92-3972 

ST92-3973 

ST92-3974 

ST92-3975 

ST92-3976 


ST92-397e 

ST92-3979 

ST92-3980 

ST92-3981 

ST92-3982 

ST92-3983 


ST92-3985 

ST92-3986 

ST92-3987 

ST92-3988 

8192-3969 

ST92-3990 

ST92-3991 

ST92-3992 


Trarwporter/seHer 


Houston  Pipeline  Co . 
Houston  Pipeline  Co . 


ST92-3996 

ST92-3997 

ST92-3998 

ST92-3999 


ST92-4002 

ST92-4003 

ST92-4004 


Houston  Pipeline  Co . 
Houston  Pipeline  Co . 
Houston  Pipeline  Co . 
Houston  Pipeline  Co . 
Houston  Pipeline  Co . 

Houston  Pipeline  Co . 

Houston  Pipeline  Co . 
Houston  Pipeline  Co . 

I 

Houston  Pipeline  Co . 
Houston  Pipeline  Co . 
Houston  Pipeline  Co . 
Houston  Pipeline  Co . 

Houston  Pipeline  Co . 


United  Gas  P^  Line  Co..» . I 

Texas  Eastern  Trarrsmission 
Corp. 

Trunkline  Gas  Co.’. . . 

Sabirte  Pipeline  Co . 

Northern  Natural  Gas  Co . 

United  Gas  Pipe  Line  Co...._ . 

I  Tennessee  Gas  Pipelme  Co . . 

Natural  Gas  P/L  Ca  o(  Amer¬ 
ica.  ' 

Transcontinental  Gas  P/L  Corp .. 
Natural  Gas  P/L  Co.  of  Anter- 
ica. 

Florida  Gas  Transmission  Co . 

Florida  Gas  Transmission  Co . 

Northern  Natural  Gas  Co . 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica 

Transcontiental  Gas  P/L  Corp . 


Houston  Pipeline  Co . . 

Houston  Pipeline  Co . . 

Termessee  Gas  Pipeline  Co . 

Tennessee  Gas  Pipeline  Co _ 

Temessee  Gas  Pipeline  Co . . 

Partfrandie  Eastern  Pipe  Line 
Co. 

Trartscontinental  Gas  P/L  Corp .. 
Columbia  Gas  Transmission 
Corp. 

Colurnbia  Gas  Transmission 
Corp. 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica 

Canyon  Creek  Compression  Co .. 
Canyon  Creek  Comixession  Co .. 

Ouestar  Pipeline  Co . 

El  Paso  Natural  Gas  Co . 


Phillips  Gas  Pipekne  Co... 
Northern  Natural  Gas  Co. 

MG  Natural  Gas  Corp . 

Stellar  Gas  Co . 

Appalachian  Gas  Sales ... 
Enron  Gas  Marketing  Inc. 


Philadelphia  Gas  Works . 

Baltimore  Gas  and  Electric  Co ... 


Date  filed 

subpart 


OS-18-92  C 
05-18-92  C 

05-18-92  C 
05-18-92  ~ 
05-18-92 
05-18-92 
05-18-92 


05-18-92 

05-18-92 

05-18-92 

05-18-92 

05-18-92 

05-18-92 


05-18-92  C 
05-18-92  C 
05-18-92  G- 
05-18-92  G- 
05-18-92  G- 
05-18-92  G- 

05-18-92  8 
05-18-92  B 


ST92-4010 
ST92-401 1 
ST92-4012 


ST92-4014 

ST92-4015 

ST92-4016 

ST92-4017 

ST92-4018 

ST92-4019 

ST92-4020 

ST92-4021 

ST92-4022 

ST92-4023 

ST92-4024 

ST92-4025 


Panharxile  Eastern  Pipe  Line 
Co. 

Panhandle  Eastern  Pipe  Line 
Co. 

Northwest  Pipeline  Corp . 

Northwest  Pipeline  Corp . 

Panhandle  Eastern  Pipe  Line 
Co. 

Panhandle  Eastern  Pipe  Line 
Co.  , 

Panhandle  Eastern  Pipe  Line 
Co. 

Panhandle  Eastern  Pipe  Lirte 
I  Co. 

Panhandle  Eastern  Pipe  Line 

I  Co- 

Panhandle  Eastern  Pipe  Line 
Co. 

Southern  Natural  Gas  Co . 

i  Southern  Natural  gas  Co . . 

Southern  Georgia  Natural  Gas 
Co. 

Southern  Georgia  Natural  Gas 
Co. 

Southern  Natural  Gas  Co . 

Southern  Natural  Gas  Co . . 

Southern  Natural  Gas  Co . . 

South  Georgia  Natural  Gas  Co  ... 
South  Georgia  Natural  Gas  Co.... 
South  Georgia  Natural  Gas  Co... 
South  Georgia  Natural  Gas  Co... 
South  Georgia  Natural  Gas  Co... 

South  Georgia  Natural  Gas  Co... 
South  Georgia  Natural  Gas  Co... 
South  Geogia  Natural  Gas  Co.-. 
South  Georgia  Natural  Gas  Co-. 


Consolidated  Gas  Marketirrg,  05-18-92  G-S 
Irrc. 

Quantum  Chemical  Corp .  05-18-92  G-S 

Terxiessee  Gas  Pipeline  Co.- .  05-18-92  G 

Amoco  Energy  Tradmg  Corp .  05-18-92  G-S 

Union  Pacific  Fuels,  Uk .  05-18-92  G-S 

Enron  Gas  Marketing.  Inc .  05-18-92  G-S 

Texaco  Exploration  arxf  Prod.  05-18-92  G-S 
Inc 

Semco  Energy  Services,  Inc . .  05-19-92  G-S 


Amgas,  Inc . 


_  05-19-92  G-S 


IGI  Resources,  Inc . .  05-19-92  G-S 

Grand  Valley  Gas  Co .  05-19-92  G-S 

Mountain  Iron  &  Supply  Co _  05-19-92  G-S 

Moufttain  Iron  &  Supply  Co .  05-19-92  G-S 

Martin  Exploration  Management..  05-19-92  G-S 


City  of  Lapel .. 


05-19-92  G-S 


Amoco  Energy  Trading  Co .  05-19-92  G-S 

Amgas,  Inc .  05-19-92  G-S 

04R  Energy,  Inc .  05-19-92  G-S 

Mississippi  Chemical  Corp„ .  05-19-92  G-S 

City  of  Nashville . .  05-19-92  G-S 

City  of  Fort  Gains . 05-19-92  G-S 


Energy  Dynamics.  Inc . . 

Energy  Demies,  Irtc _ 

Engelhard  corp . . . 

County  Board  of  Decatur.. 

City  of  Andersonvile _ 

Oty  of  Richland _ 

City  of  Ocilla . — 

Ai>any  Water,  Gas  A 
Cornm. 

Oty  of  UnadUla . . 

Oty  of  SheUman  . . . 

CHy  of  Cordele _ 

CHy  of  Tifton . . 


.  05-19-92 

_  05-19-92 

_  05-19-92 

.  05-19-92 

..; .  05-19-92 

_  05-19-92 

.  05-19-92 

Light  05-19-92 

_  05-19-92 

_  05-19-92 

_  05-19-92 

_  05-19-92 


Estimated 

maximum  Aff.  Y/ 

daily  A/N  * 

quantity  > 


100.000  N 
100,000  N 

100,000  N 
100,000  N 
N 
N 
N 


N 
N 
N 
N 
N 

100,000  N 

4,516,425  N 

N 


Date 

Protected 

com- 

termina' 

mericed 

tion  date 

04-07-92 

Indef. 

01-12-92 

Ifidet. 

01-12-92 

Indef. 

03-05-92 

Indef. 

04-01-92 

Indef. 

02-01-92 

iTKlef. 

01-01-92 

03-31-33 

03-28-92 

hKfef. 

03-01-92 

mdef. 

03-01-92 

Indef. 

03-01-92 

Indef. 

03-01-92 

Indef. 

03-02-92 

Indef. 

02-09-92 

Indet 

02-02-92 

07-31-92 

04-01-92 

Indef. 

04-01-92 

iTKlef. 

05-02-92 

Indet 

05-01-92 

Indef. 

05-01-92 

Indef. 

04-24-92 

Indef. 

05-03-90 

Mdef. 

05-01-92 

Mdef. 

05-01-92 

Mdef. 

09-30-94 

Mdef. 

05-16-91 

06-29-08 

05-01-92 

Mdet 

03-01-92 

Mdef. 

05-09-92 

02-01-93 

04-25-92 

Mdef. 

05-01-92 

Mdef. 

05-01-92 

Mdef. 

01-01-92 

Mdef. 

01-01-92 

Indef. 

05-01-92 

Mdef. 

05-01-92 

Mdef. 

05-01-92 

Indef. 

05-01-92 

Irxlel. 

05-01-92 

Mdef. 

05-01-92 

Indef. 

05-01-92 

Irtdef. 

05-01-92 

Mdef. 

05-06-92 

10-04-97 

05-06-92 

02-26-97 

05-06-92 

Indef. 

05-06-92 

Mdef. 

05-01-92 

09-30-95 

05-09-92 

03-01-93 

05-06-92 

03-01-93 

05-08-92 

02-28-97 

05-08-92 

02-28-97 

05-06-92 

03-01-93 

05-08-92 

01-03-93 

05-06-92 

02-28-97 

05-09-92 

03-01-93 

04-01-92 

03-01-07 
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Docket 

No.' 


Transpofter/seller 


Recipient 


ST92-4026 

ST92-4027 

ST92-4028 

ST92-4029 

ST92-4030 

ST92-4031 

ST92-4032 

ST92-4033 

ST92-4034 

ST92-4035 


Llano.  Inc . 

Sea  Robin  Pipeline  Co . 

South  Georgia  Natural  Gas  Co.. 
Northern  Natural  Gas  Co . 


Northern  Natural  Gas  Co . 

Tenr>essee  Gas  Pipeline  Co . 
Tennessee  Gas  Pipeline  Co . 
Tennessee  Gas  Pipelir>e  Co . 
Tennessee  Gas  Pijsellne  Co . 

Transwestem  Pipeline  Co . 


Phillips  Petroleum  Co . 

Cater  Energy,  IfK . 

City  of  Dougl^ls . 

Iowa  Electric  Light  and  Power 
Co. 

NGC  Transportation,  Inc . 

Stellar  Gas  Co . 

Vigas  Corp . 

Woodward  Meulreting,  Inc . 

Energy  Marketing  Exchange. 
Inc. 

Windward  Energy  &  Marketing 
Co. 


ST92-4036 


Transwestem  Pipeline  Co 


ST92-4037 

ST92-4038 

ST92-4039 

ST92-4040 


Transwestem  Pipeline  Co 
Northern  Natural  Gas  Co.. 
Northern  Natural  Gas  Co.. 
Northern  Natural  Gas  Co.. 


American  Hunter  Exploration 
Ltd. 

Enron  Gas  Marketing,  Inc . 

Union  Exploration  Corp . 

Hunt  Oil  Co . 

Equitable  Resources  Marketing 
Co. 


ST92-4041 

ST92-4042 

ST92-4043 

ST92-4044 

ST92-4045 

ST92-4046 

ST92-4047 

ST92-4048 

ST92-4049 

ST92-4050 

ST92-405t 

ST92-4052 

ST92-4053 

ST92-4054 

ST92-4055 

ST92-4056 

ST92-4057 

ST92-4058 

ST92-4059 


Northern  Natural  Gas  Co . 

Northern  Natural  Gas  Co . 

Superior  Offshore  P/L  Co . 

Superior  Offshore  P/L  Co . 

Questar  Pipeline  Co . 

Michigan  Gas  Storage  Co . 

Consumers  Power  Co . 

Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . 

Transwestem  Pipeline  Co . 

Trunkline  Gas  Co . 

Acadian  Gas  Pipeline  System. 
Acadian  Gas  Pipeline  System. 

Pakite  Pipeline  Co . 

Tennessee  Gas  Pipeline  Co ... 


Wisconsin  Power  &  Light  Co . 

Mercado  Gais  Services,  Inc . 

Baltimore  Gas  &  Electric . 

Cincinnati  Gas  &  Electric . 

Grand  Valley  Gas  Co . 

Michigan  Gas  Co . 

Michigan  Gas  Co . 

Access  Energy  Corp . . 

Rains  Farmers  Gas  Co-op . 

Mercado  Gas  Services,  Inc . 

Citizens  Utilities  Co . 

Otizens  Utilities  Co . 

Integrated  Services.  Inc . 

BP  Gas  Marketing  Co . 

Texon  Corp . 

Texas  Eastern  Trans.  Corp . 

Sabine  Pipeline  Co . 

Winnemucca  Farms,  Inc . 

Wes  Cana  Energy  Marketing. 


IrK. 


ST92-4060 


Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 


Access  Energy  Corp 


ST92-4061 


Natural  Gas  P/L  Co.  of  Amer- 


ST92-4062 

ST92-4063 

ST92-4064 

ST92-4065 

ST92-4066 

ST92-4067 

ST92-4068 

ST92-4069 

ST92-4070 

ST92-4071 

ST92-4072 

ST92-4073 

ST92-4074 

ST92-4075 

ST92-4076 

ST92-4077 

ST92-407e 

ST92-4079 


ica. 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Great  Lakes  Gas  Trans.  LP . 

Williams  Natural  Gas  Co . 

Texas  Eastern  Transmission 
Corp. 

Texas  Eastern  Transmission 
Corp. 

Texas  Eastern  Transmission 
Corp. 

Texas  Eastern  Transmission 
Corp. 

Texas  Eastern  Transmission 
Corp. 

Kem  River  Gas  Transmission 
Co. 

Kem  River  Gas  Transmission 
Ca 

Kem  River  Gas  Transmission 
Co. 

Tennessee  Gas  Pipeline  Co . 

Tennessee  Gas  Pipeline  Co . 

Tertnessee  Gas  Pipeline  Co . 

Tennessee  Gas  Pipeline  Co . 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Colorado  Interstate  Gas  Co . 


ST92-4080 

ST92-4081 

ST92-4082 

ST92-40e3 


Colorado  Interstate  Gas  Co 
Colorado  Interstate  Gas  Co 
Colorado  Interstate  Gas  Co 
Colorado  Interstate  Gas  Co 


Inland  Steel  Co . 

Entex . 

Entex . . . . 

Kimball /Trippe  Energy  Assoi- 
cates. 

Western  Gas  Resources.  Inc . 

Gemco  Gas  Marketing,  Inc . 

Maxus  Exploration  Co . 

Arco  Natural  Gas  Marketing  Co .. 

Vesta  Energy  Co . 

BHP  Gas  Marketing  Co . 

Inland  Container  Corp . 

Arco  Natural  Gas  Marketing. 
ITK. 

Pan-Alberta  Gas  (U.S.)  Irx: . 

Rorida  Gas  Transmission  Co . 

City  of  Akron . 

NGC  Transportation,  Inc . 

Access  Energy  Corp . 

Anthem  Energy  Co . 

Helmerich  &  Payne  Energy 
Ser.,  Inc. 

Montana  Power  Co . - . 

Montana  Power  Co . 

Barrett  Fuels  Corp . 

I  Western  Gas  Resources.  Inc . 


Date  filed 

Part  284 
subpart 

Estimated 

maximum 

daily 

quantity  • 

Aff.  Y/ 
A/N  » 

1 

Rate 

sched¬ 

ule 

Date  1 
com-  1 
menced 

Rejected 
termina¬ 
tion  date 

05-19-92 

Q-S 

7,800 

N 

i 

1 

04- t 8-92 

03-31-97 

05-19-92 

C 

50.000 

N 

1 

04-18-92 

Indef. 

05-19-92 

G-S 

2,008 

N 

1 

05-09-92 

03-01-97 

05-1-992 

B 

25,000 

N 

F/l 

04-30-92 

Indef. 

05-19-92 

G-S 

500,000 

N 

F/l  I 

04-30-92 

Indef. 

05-19-92 

G-S 

1,000,000 

N 

1 

05-09-92 

Indef. 

05-20-92 

G-S 

110,000 

N 

1 

03-01-92 

Indef. 

05-20-92 

G-S 

200,000 

N 

1 

04-23-92 

Indef. 

05-20-92 

G-S 

102,500 

N 

1 

04-23-92 

Indef. 

05-20-92 

G-S 

75,000 

N 

1 

04-11-92 

Indef. 

05-20-92 

G-S 

270.000 

N 

1 

04-11-92 

Indef. 

05-20-92 

G-S 

500,000 

Y 

1 

04-20-92 

Indef. 

05-20-92 

G-S 

15,000 

N 

F/l 

05-01-92 

Indef. 

05-20-92 

G-S 

5,000 

N 

F/l 

05-01-92 

Indef. 

05-20-92 

G-S 

100,000 

N 

F/l 

05-01-92 

Indef. 

05-20-92 

B 

20,000 

N 

F/l 

05-01-92 

Indef. 

05-20-92 

G-S 

7,500 

N 

F/l 

05-02-92 

Indef. 

05-21-92 

B 

30,000 

N 

1 

05-01-92 

Indef. 

05-21-92 

B 

30,000 

N 

1 

05-01-92 

Indef. 

05-21-92 

G-S 

145,820 

N 

1 

04-21-92 

Indef. 

05-21-92 

B 

60,000 

Y 

1 

03-24-92 

Indef. 

05-21-92 

G-HT 

60,000 

N 

1 

03-24-92 

Indef. 

05-21-92 

G-S 

50,000 

N 

1 

05-05-92 

Indef. 

05-21-92 

G-S 

5,000 

N 

1 

05-01-92 

Indef. 

05-21-92 

G-S 

25,000 

N 

1 

05-01-92 

Indef. 

05-21-92 

B 

25,000 

N 

F 

04-27-92 

Indef. 

05-21-92 

B 

25,000 

N 

F 

04-27-92 

Indef. 

05-21-92 

B 

1,500 

N 

1 

04-28-92 

Indef. 

05-21-92 

G-S 

30,000 

N 

1 

05-02-92 

Indef. 

05-21-92 

G-S 

7,000 

N 

1 

04-01-92 

Indef. 

05-22-92 

C 

15,000 

N 

1 

05-01-92 

Indef. 

05-22-92 

C 

40.000 

N 

1 

05-01-92 

Indef. 

05-22-92 

G-S 

800 

N 

1 

04-01-92 

Indef. 

05-22-92 

G-S 

1,500 

N 

F 

05-01-92 

07-30-92 

05-22-92 

G-S 

50.000 

N 

1 

05-01-92 

Indef. 

05-22-92 

G-S 

10,000 

N 

1 

08-01-92 

05-31-93 

05-22-92 

B 

10,000 

N 

F 

05-01-92 

11-30-94 

05-22-92 

B 

10,000 

N 

F 

05-01-92 

11-30-94 

05-22-92 

G-S 

150.000 

N 

1 

04-23-92 

Indef. 

05-22-92 

G-S 

100.000 

N 

1 

04-24-92 

Indef. 

05-26-92 

G-S 

■120,000 

N 

1 

05-01-92 

Indef. 

05-26-92 

G-S 

50,000 

N 

1 

05-02-92 

Indef. 

05-26-92 

G-S 

100,000 

N 

1 

05-06-92 

Indef. 

05-26-92 

G-S 

130,000 

N 

1 

05-01-92 

Indef. 

05-26-92 

G-S 

5,000 

N 

1 

05-01-92 

Indef. 

05-26-92 

G-S 

25,000 

N 

04-26-92 

Indef. 

05-26-92 

G-S 

50,000 

N 

1 

04-30-92 

Indef. 

05-26-92 

G-S 

300.000 

N 

1 

04-28-92 

Indef. 

05-26-92 

G 

2,000,000 

N 

1 

05-01-92 

Indef. 

05-26-92 

G-S 

4.000 

N 

1 

05-08-92 

Indef. 

05-26-92 

G-S 

25.000 

N 

1 

04-26-92 

Indef. 

05-26-92 

G-S 

500,000 

N 

1 

05-03-92 

Indef. 

05-26-92 

G-S 

150,000 

N 

1 

04-25-92 

Indef. 

05-26-92 

G-S 

20,000 

N 

F 

04-01-92 

Indef. 

05-26-92 

B 

15,000 

N 

1 

04-01-92 

Indef. 

05-26-92 

B 

15,000 

N 

1 

04-01-92 

Indef. 

05-26-92 

G-S 

15.000 

N 

1 

04-01-92 

Indef. 

05-26-92 

G-S 

1.500 

N 

1 

04-01-92 

1  Indef. 
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Docket 

No.' 


T  ranspofter/seUer 


ST92-4084 

ST92-4085 

ST92-4086 

ST92-4087 

ST92-4088 

ST92-4089 

ST92-4090 

ST92-4091 

ST92-4092 

ST92-4093 


Colorado  Interstate  Gas  Co . 

Colorado  Interstate  Gas  Co . 

Colorado  Interstate  Gas  Co . 

Colorado  Interstate  Gas  Co . 

Colorado  Interstate  Gas  Co . 

Colorado  Interstate  Gas  Co . . 

Colorado  Interstate  Gas  Co . 

Kentucky  West  Virginia  Gas  Co .. 
Kentucky  West  Virgir^  Gas  Co .. 
Columbia  Gulf  Transmission  Co  .. 


ST92-4094 

ST92-4095 

ST92-409e 

ST92-4097 

ST92-4098 

ST92-4099 


Columbia  Gulf  Transmission  Co.. 
Columbia  Gulf  Transmission  Co.. 
Columbia  Gulf  Transmission  Co.. 
Columbia  Gas  Transmission 
Corp. 

Columbia  Gas  Transmission 
Corp. 

Columbia  Gas  Transmission 


ST92-4100 

ST92-4101 

ST92-4102 

ST92-4103 

ST92-4104 

ST92-4106 

ST92-4106 

ST92-4107 

ST92-4108 


ST92-4114 

ST92-4115 

ST92-4116 

ST92-4117 

ST92-4118 

ST92-4119 

ST92-4120 

ST92-4121 

ST92-4122 

ST92-4123 

ST92-4124 

ST92-4125 

ST92-4126 

ST92-4127 

ST92-4128 

ST92-4129 

ST92-4130 

ST92-4131 

ST92-4132 

ST92-4133 

ST92-4134 

ST92-4135 

ST92-4136 

ST92-4137 

ST92-4138 

ST92-4139 

ST92-4140 


Corp. 

Texas  Gas  Transmission  Corp ... 
Texas  Gas  Transmission  Corp ... 
Texas  Gas  Transmission  Corp ... 
Kern  River  Gas  Transmission 
Co. 

Texas  Gas  Transmission  Corp .. 
Texas  Gas  Transmission  Corp .. 
Texas  Gas  Transmission  Corp .. 
Texas  Gas  Transmission  Corp .. 
Lone  Star  Gas  Co . . 


ST92-4109 

Louisiana  Resources  Pipeline 

Co.. 

ST92-4110 

Louisiana  Resources  Pipeline 

Co.. 

ST92-4111 

Louisiana  Resources  Pipeline 

Co.. 

ST92-4112 

Louisiana  Resources  Pipeline 

Co.. 

ST92-4113 

Trunkline  Gas  Co . 

Nortbem  Border  Pipelirw  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Rpeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Northern  Border  Pipeline  Co.. 
Colorado  Interstate  Gas  Co .. 
Colorado  Interstate  Gas  Co .. 
Colorado  Interstate  Gas  Co .. 

Trunkline  Gas  Co . 

Trunkline  Gas  Co . 

Trunkime  Gas  Co . 

Trunkline  Gas  Co . 


ST92-4141 

ST92-4141 

ST92-4143 

ST92-4144 

ST92-4145 

ST92-4146 

ST92-4147 

ST92-4148 

ST92-4149 

ST92-4150 


Northern  Border  Pipeline  Co. 
Northern  Border  Pipelirre  Co. 
Northern  Border  Pipeline  Co. 

Trunkline  Gas  Co . 

Trunkline  Gas  Co . 

Trunkline  Gas  Co . 

Trunklirre  Gas  Co . 

Trunkline  Gas  Co . 

Trunkline  Gas  Co . 

Trunklino  Gas  Co . 


Recipient 


North  Carradian  Marketing  Corp.. 

Grand  Valley  Gas  Co . 

Pokris  Pipeline  Co . 

Bridgegas  U  SA.  Inc . 

AquHa  Energy  Marketmg  Corp . 

Mountain  Gas  Resources,  IrK . 

AquNa  Energy  Marketing  Corp . 

M.O.V.  OH,  Inc . 

Newport  OH  Corp . . . 

Brooklyn  Interstate  Nat.  Gas 
Corp. 

Yuma  Gas  Corp . 

Transco  Energy  Marketing  Co . 

Virginia  Electric  &  Power  Co . 

Woodward  Marketing,  lr»c . 

Stand  Energy  Corp . 

J.D.  Drilling  Co . 

Fine  Natural  Gas  Co . 

River  Gas  Co . 

Arkla  Energy  Resources . 

M.H.  Whittier  Corp . 

Entrade  Corp . 

Gasmark,  Ltd_ . 

Texaco  Gas  Marketing,  Inc . 

CNG  Transmission  Corp . 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Union  Carbide  Chemicals  & 
Plastics. 

Columbia  Gulf  Transmission  Co.. 

Louisiana  Gas  Pipelirre  Co.,  L.P .. 

Sea  Robin  Pipeline  Co . 

Western  Gas  Marketing,  Inc . 

Progas  U.S.A.,  IrK . 

Entrade  Corp . 

Hadson  Gas  Systerrrs,  Iik . 

PCXX)  Petroteurrw  Ltd . 

Urrigas  Energy  In . 

NGC  Transpo^tion,  hK . 

Portage  Energy  Inc . 

Sakiran  Resources,  Ltd . 

POCO  Petroleums  Ltd . 

Coastal  Gas  Marketing  Co . 

Erwon  Gas  Marketirrg,  IrK . 

Cibola  Corp . 

AquHa  Energy  Marketing  Corp . 

Salmon  Resources,  Ltd . 

Urrigas  Engery  IrK . 

Coastal  Gas  Marketing  Co . 

Unigas  Corp ...._ . . . 

MobH  Natu^  Gas  Itk . 

Enron  Gas  Marketing,  Inc . 

Gasmark,  Inc . 

Williams  Gas  Marketing  Co . 

Montana  Power  Co . 

Western  Gas  Resources,  Inc . 

Valero  Gas  Marketing,  L.P . 

Hadson  Gas  Systems,  IrK . 

PhHxo  Distributors  Corp . 

Midland  Cogerreratlon  Venture, 
LP.. 

Unigas  Corp . 

.  Enron  Gas  Marketing,  IrK . 

.  Poco  Petroleums  Ltd . 

.  Enermax . 

.  Centran  Corp . . . 

.  Eagle  Natural  Gas  Co . 

.  Citrus  Marketing,  hK . 

.  Florida  Gas  UtHity_ . 

.  Meridian  OH  Trading.  Inc . 

.  Equitable  Resources  Marketing 
Co. 


Date  hied 

Part  284 
subpart 

Estimated 

maximum 

daily 

quantity  * 

Aff.  Y/ 
A/N> 

Rate 

sched¬ 

ule 

Date 

com- 

merKed 

Projected 
termina¬ 
tion  date 

05-26-92 

G-S 

50,000 

N 

04-01-92 

Indef. 

05-26-92 

G-S 

50,000 

N 

04-22-92 

Indef. 

05-26-92 

G-S 

75,000 

N 

04-01-92 

Indef. 

05-26-92 

G-S 

50,000 

N 

04-25-92 

Indef. 

05-26-92 

G-S 

6,700 

N 

04-01-92 

Indef. 

05-26-92 

G-S 

50,000 

N 

04-02-92 

Indef. 

05-26-92 

G-S 

50,000 

N 

04-01-92 

Indef. 

05-26-92 

G-S 

360 

N 

04-02-92 

Indef. 

05-26-92 

G-S 

250 

N 

04-01-92 

Indef. 

05-26-92 

G-S 

30,000 

N 

04-13-92 

Indef. 

05-26-92 

G-S 

70,000 

N 

04-08-92 

indef. 

05-26-92 

G-S 

200,000 

N 

04-01-92 

Indef. 

05-26-92 

G-S 

75,000 

N 

04-06-92 

liKfef. 

05-26-92 

G-S  . 

30,000 

Y 

04-15-92 

Indef. 

05-25-92 

G-S 

30 

Y 

F 

04-07-92 

IrKfef. 

05-26-92 

G-S 

3,001 

N 

1 

04-10-92 

Mdef. 

05-26-92 

G-S 

50,000 

Y 

I 

04-01-92 

hxlef. 

05-26-92 

G-S 

3,073 

N 

F 

04-01-92 

Indef. 

05-26-92 

G 

200,000 

Y 

1 

04-01-92 

Indef. 

05-27-92 

G-S 

4,500 

N 

F 

04-01-92 

Indef. 

05-27-92 

G-S 

100,000 

N 

1 

04-01-92 

Indef. 

05-27-92 

G-S 

50,000 

N 

1 

05-01-92 

Indef. 

05-27-92 

G-S 

100,000 

N 

1 

05-01-92 

Indef. 

05-27-92 

G 

40,000 

N 

1 

05-06-92 

Indef. 

05-27-92 

C 

23,000 

N 

• 

05-18-92 

Irxfef. 

05-27-92 

C 

50,000 

N 

1 

01-01-92 

Indef. 

05-27-92 

C 

30,000 

N 

1 

05-01-92 

Indef. 

05-27-92 

C 

200,000 

N 

1 

05-21-92 

Irxlef. 

05-27-92 

C 

50,000 

N 

1 

05-07-92 

Indef. 

05-2-92 

G-S 

100,000 

N 

1 

04-06-92 

Indef. 

05-27-92 

G-S 

75,000 

Y 

1 

05-01-92 

04-30-94 

05-27-92 

G-S 

98,000 

Y 

1 

05-01-92 

11-30-92 

05-27-92 

G-S 

100,000 

Y 

1 

05-01-92 

11-30-92 

05-27-92 

G-S 

75,600 

Y 

1 

05-01-92 

12-06-93 

05-27-92 

G-S 

100,000 

Y 

1 

05-01-92 

12-31-92 

05-27-92 

G-S 

150,000 

Y 

1 

05-01-92 

11-30-93 

05-27-92 

G-S 

245,000 

Y 

1 

05-01-92 

04-30-94 

05-27-92 

G-S 

30,000 

Y 

1 

05-01-92 

Indef. 

05-27-92 

G-S 

252,000 

Y 

1 

05-01-92 

04-30-94 

05-27-92 

G-S 

100,000 

Y 

1 

05-01-92 

04-30-94 

05-27-92 

G-S 

300,000 

Y 

1 

05-01-92 

12-31-92 

05-27-92 

G-S 

148,000 

Y 

1 

05-01-92 

12-31-93 

05-27-92 

G-S 

300,000 

Y 

1 

05-01-92 

11-30-93 

05-27-92 

G-S 

500,000 

Y 

1 

05-01-92 

11-30-93 

05-27-92 

G-S 

150,000 

Y 

1 

05-01-92 

04-30-94 

05-27-92 

G-S 

200,000 

Y 

1 

05-01-92 

04-30-94 

05-27-92 

G-S 

100,000 

Y 

1 

05-01-92 

11-24-92 

05-27-92 

G-S 

200,000 

Y 

1 

05-01-92 

10-31-93 

05-27-92 

G-S 

100,000 

Y 

1 

05-01-92 

12-31-92 

05-27-92 

G-S 

100,000 

Y 

1 

05-01-92 

04-30-94 

05-27-92 

G-S 

30,000 

N 

1 

04-01-92 

03-31-93 

05-27-92 

B 

20,000 

N 

1 

05-07-92 

Indef. 

05-27-92 

G-S 

1,000 

N 

1 

04-01-92 

Indef. 

05-27-92 

G-S 

50,000 

N 

1 

05-04-92 

Indef. 

05-27-92 

G-S 

50,000 

N 

1 

04-29-92 

bidef. 

05-27-92 

G-S 

100,000 

N 

1 

04-01-92 

Irtdef. 

05-27-92 

G-S 

30,000 

N 

' 

05-01-92 

Indef. 

05-27-92 

G-S 

100,000 

Y 

1 

05-01-92 

4-30-94 

05-27-92 

G-S 

250,000 

Y 

1 

05-01-92 

12-31-92 

05-27-92 

G-S 

75,600 

Y 

1 

05-01-92 

12^06-93 

05-27-92 

G-S 

100,000 

N 

1 

05-01-92 

Indef 

05-27-92 

G-S 

50,000 

N 

1 

04-30-92 

Indef 

05-27-92 

G-S 

20,000 

N 

1 

05-01-92 

Indef 

05-27-92 

G-S 

100,000 

N 

1 

05-01-92 

Indef. 

05-27-92 

G-S 

100,000 

N 

1 

04-28-92 

Irxfef 

05-27-92 

G-S 

100,000 

N 

1 

05-01-92 

Irxfef 

05-27-92 

« 

50,000 

N 

1 

05-01-92 

hxfef 
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Part  284 
subpart 

Estimated 

maximum 

daily 

quantity* 

Aff.  Y/ 
A/N* 

Rale 

sched¬ 

ule 

Date  1 
com-  1 
menced  | 

Projaoied 
termma- 
tion  date 

G-S 

80000 

N 

_ 

05-01-92 

Indef. 

G-S 

70,000 

N 

E 

05-09-92 

Indef 

C 

wooo 

y 

05-08-92 

Indef. 

C 

3.200 

Y 

04-01-82 

Indef. 

B 

8300 

N 

04-30-92 

indef. 

G-S 

lOOXXK) 

N 

05-05-92 

Indef. 

G-S 

70300 

N 

F 

05-07-82 

ii«def. 

G-S 

600 

N 

04-29-82 

indef. 

C 

1,000 

N 

03-01-82 

indef 

G-S 

50,000 

N 

02-81-92 

01-31-93 

G-S 

15,000 

N 

05-)3-d2 

krdef. 

G 

12,000 

N 

F 

05-08-92 

Indel 

G-S 

196,842 

Y 

03-28-92 

indeff. 

C 

2,000 

N 

05-01-92 

12-31-99 

C 

4300 

N 

i  1  05-01-92 

indef. 

C 

10,000 

N 

f  1  05-01-92 

indef. 

C 

8300 

N 

05-01-92 

12-31-89 

C 

8,000 

N 

1 

05-01-92 

12-31-99 

C 

6,000 

N  1 

05-01-92 

12-31-99 

6300 

N 

1 

05-01-92 

12-31-99 

c 

5,000 

N 

i 

05-08-92 

01-01-00 

G-S 

120300 

A 

1 

04^30-92 

*0-14-92 

G-S 

20.000 

N 

1 

04-01-92 

tndef. 

G-S 

20,000 

N 

1 

04-08-92 

Indef. 

8 

>0300 

N 

J 

04-08-92 

Indef. 

G-S 

* 

50,000 

N 

1 

05-08-92 

Indef. 

Oocksfl 

No’ 


Transportef/s«Hef 


sra2-4i5i 

STa2-4152 

STtt-41&3 

STa2-4154 

51*2-4155 

57*2-4156 

5TS2-4157 

57*2-4158 

5792-4159 

5792-4160 

57*2-4161 

ST92-4162 

ST92-4163 

ST92-4164 

5792-4165 

5792-4166 

5792-4167 

5792-4168 

5792-4169 

5792-4170 

5792-4171 

5792-4172 

5792-4173 

ST92-4174 

5792-4175 

5792-4176 

5792-4177 

5792-4178 

5792-4179 

ST92-41B0 

5792-4181 

5792-4182 

5792-4183 

5792-4184 

5792-4185 

5792-4186 

5792-4187 

5792-4188 

ST92-4189 

5T92-4190 

ST92-4191 

5792-4192 

5792-4193 

5792-4194 

5792-4195 

5792-4196 

5792-4197 

5792-4198 

5792-4199 


TninUtne  Gas  Co . . . 

Marlt«am  Natural  Gas  Co . — 

UnMod  ToKas  Transmission  Ce 

United  Texas  Transmission  Cs- 

f^anhandle  Eastern  Pipeline  Co. 

TninUine  Gas  Co . . . 

Nor»w»ost  Pipeline  Co . . 


NorMnwest  Pipeline  Co . . 

Webb/Ouval  Gattiemrs . . 


Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Tenneeeee  Gas  Pipehne  Co  — 

Tennessee  Gas  Pipeline  Co . 

O  Paso  Natural  Gat  Co . . 

Deftii  Gas  Pipeline  Corp . 


OeM  Gas  Pipeline  Corp . . 

OeUii  Gas  Pipeline  Corp . . 

OeM  Gas  Pipeline  Corp . . . 

Oeitn  Gas  Pipeline  Corp . . 

OellM  Gas  Pipeline  Corp . 

Delhi  Gas  Pipeline  Corp . 


Recipient 


Phittps  Petroleum  Co . . 

Stestom  Gas  Marketing,  Inc _ 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica 

Michigan  Gas  Utilities  Co _ 

IWestem  Gas  Marketing,  tnc _ 

ARCO  Natural  Gas  Marketing. 
Inc. 

KKinnemucca  Farms,  kx; _ 

Texas  Eastern  Transmissron 
Co4p. 

AquMs  Energy  Marketing  Corp.  .. 


Date  fHed 


Delhi  Gas  Pipeline  Corp . 

Williston  Basin  Inter  P/L  Co. 


Afkia  Energy  Resources . 

Aikla  Energy  Resources . 

Afkia  Energy  Resources . 

Pacific  Gas  Transmission  Co . -I 

Pacikc  Gas  Transmission  Co _ 

WiNiams  Natural  Gas  Co . 

£1  Paso  Natural  Gas  Co . 

ANH  Pipeline  Co . . 

ANR  Pipeline  Co . . 

ANR  Pipeline  Co . . 


Al^  Pipeline  Co . . . 

ANR  Pipeline  Co _ _ _ _ _ 

AhB  Pipeline  Co . . . 

ANR  Pipeline  Co . . . 

ANR  n^ne  Co . . . 

ANR  Pipeline  Co . . . 

ANR  Pipeline  Co . . — 

ANR  Pi^ine  Co . . . 

ANR  Pi^ine  Co . . . 

ANR  Pipeline  Co . . . 

kOQUois  Gas  Trans.  System. 
LP. 

Transcontinental  Gas  P/L  Corp 
Transcontinental  Gas  P/L  Corp 
TrarBConlinental  Gas  P/L  Corp 
Transcontinental  Gas  P/L  Corp 
Transcontinental  Gas  P/L  Corp 
Transcontinental  Gas  P/L  Corp 


Scana  Hydrocarborts,  Inc  . . . 

CNG  Transmission  Corp . 

£nroo  Gas  Marketing,  kw - 

Ozark  Gas  Transmission 

System. 

United  Gas  Pipe  Line  Co . — 

Per>handle  Eastern  Ripelifte  Co. 

.j  Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

Ozark  Gas  Transmiseron 

j  Syeiem 

Ozs^  Gas  Transmission 

!  System 

Nat^  Gas  P/L  Co.  of  Amer¬ 
ica. 

Natural  Gas  P/L  Co.  of  Amer¬ 
ica. 

PraMOlarvIs  Engery  Marketing. 
Irrc. 

Tunslar  Transmission  Co . . 

HigWatKl  Energy  Co . . 

Ohio  Gas  Co . . . . 

Oregon  Natural  Gas  Develop- 
monl  Corp. 

Direct  Energy  Marketing  Limited . 

Tenaska  Marketing  Ventures . 

WiUiams  Nahiral  Gas  Co . -  ~ 

North  Canadian  Marketing  Corp.. 
Union  Light  Heat  *  Power  Co...- 
Arco  Natural  Gas  Marketing, 
Inc. 

Cmcinnati  Gas  and  Electric  Co... 
Peoples  Gas  Light  &  Coke.  N.  It 
Gas. 

Erwon  Gas  Markekng.  Inc.... - 

Cincirmati  Gas  &  Electric  Co - 

Ward  Gas  Marketing.  Inc _ 

Nerco  Oil  4  Gas.  Inc _ 

Northern  Illinois  Gas  Co _ 

Entrade  Corp _ _ 

Coastal  Gas  Marketing  Co . 

Cerrlral  Illinois  Light  Co . . . 

Continental  Energy  Marketing 
LW. 

Industrial  Energy  Services  Co . 

Atlanta  Gas  Light  Co . . 

Nomeco  Oil  4  Gas  Co_ . 

Oeknarva  Power  4  Light  Co . 

WoorNrard  Marketmg,  Inc . 

Consolidated  Edison  Co.  of  NY, 
Ihc. 


05-27-92 

05-27-92 

05^28-92 

05-28-82  : 

05-28-92 

05-28-92 

05-»-92 

05-28-92 

05-26-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 


05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 

05-29-92 


G-S 

G-S 

G 

G-S 

B 

G-S 

B 

8 

G-S 

B 

G-S 

G-S 

e 

G-S 

G-S 

B 

G-8 

G-S 

B 

G-S 

B 

G-S 

e 


6000 

106,000 

50.000 

30000 

Z036 

Z036 

100.000 

SD.OOO 

150.000 

8,146 

50,000 

200,000 

25,00 

100,000 

100,000 

9,165 

100,000 

20,000 

700,000 

40,000 

100,000 

50,000 

100.000 


i  I 

1  J 
j  I 
1 

1  F 
j  F 

1 

h 

I  *F 

I I 
1 


05-07-02 

05-01-82 

05-01-92 

05-02-82 

05-01-82 

05-01-82 

05-01-92 

05-04-92 

05-01-92 

05-01-92 

05-01-92 

05-01-92 

05-01-92 

05-01-92 

05-02-92 

05-01-92 

05-01-92 

05-01-92 

05-12-92 

05-01-82 

05-02-82 

05-01-92 

05-04-92 


Indaf. 

Indef. 

Indef 

Indef. 

Indef 

Indef. 

Indef. 

Indef. 

tndef. 

Indef 

Indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

10-31-92 

Indef. 

Indef. 

Indef. 

1r>def. 

Indef. 

Indef. 


'  Notice  of  transactiorrs  does  not  constitute  a  determination  that  Wings  comply  with  commission  regulations  in  accordance  writh  Order 
luMios  requesting  supplemental  comments.  90  PR  42.372,  10/10/85). 

■  Eskmated  tneximam  daily  volumes  includes  eoluaies  reported  by  the  kUng  Cofopany  in  MtdBTU.  MCF  and  OT. 

*  AMation  of  reporting  company  to  enthies  irwoNed  in  the  transaction.  A  ^‘Y**  indicates  affiliation,  an  “A"  indicates  markebna  aWUiation, 
afkliation. 

tFR  Doc.  92-17157  Filed  7-20-92 12K)1  pmj 

•tUMG  COM  47tT-«1-« 


No.  436  (Final  rule  and 
and  a  ‘N"  imkcales  no 
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[Docket  Noe.  JD92-0765rr,  Texas— 61; 
JD92-07659T,  Texas— 62;  JD92-07660T, 
Texas— 63;  JD92-07661T,  Texas— 64] 

Railroad  Commission  of  Texas;  NGPA 
Notices  of  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formations 

July  15. 1992. 

Take  notice  that  on  July  2, 1992,  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notices 
of  determination  to  the  Commission, 
pursuant  to  §  271.703(c)(3)  of  the 
Commission's  regulations,  that  the  W 
Sand  (Docket  No.  JD92-07658T).  X  Sand 
(Docket  No.  JD92-07659T),  Y  Sand 
(Docket  No.  JD92-07660T).  and  Z  Sand 
(Docket  No.  JD92-07661T)  of  the  Lower 
Vicksburg  Formation,  in  portions  of 
Hidalgo  County,  Texas,  qualify  as  tight 
formations  under  §  107(b)  of  the  Natural 
Gas  Policy  Act  of  1978.  The  four 
determinations  represent  the  reduction 
of  the  recommended  areas  applicable  to 
the  W,  X,  Y,  and  Z  Sands  under  the 
previously  withdrawn  notice  of 
determination  for  the  Lower  Vicksburg 
Formation  in  Texas — 15  Addition  4 
(Docket  No.  ID92-02504T). 

The  notices  of  determination  also 
contain  Texas'  findings  that  the 
currently  recommended  portions  of  the 
W,  X,  Y,  and  Z  Sands  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  applications  for  determination  are 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  O.  Cashell, 

Secretary. 

[FR  Doc.  92-17158  Filed  7-20-92: 12:01  pm] 
BILLING  CODE  6717-01-M 


[Docket  No.  JD92-07745T  West  Virginia-11] 

West  Virginia;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

July  15, 1992. 

Take  notice  that  on  July  13,1992,  the 
West  Virginia  Department  of  Commerce, 
Labor  and  Environmental  Resources 
(West  Virginia)  subnmitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission’s  regulations,  that  the  Fifty- 


Foot/Thirty-Foot,  Gordon,  Fourth  and 
Fifth  Sands  in  certain  areas  of  Harrison 
and  Doddridge  Counties,  West  Virginia 
qualify  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  notice  covers 
approximately  26  square  miles  in  the 
Folsom,  Salem,  Wallace  and  Wolf 
Summit  Quads  in  Harrison  and 
Doddridge  Counties,  West  Virginia. 

The  notice  of  determination  also 
contains  West  Virginia's  Hndings  that 
the  referenced  portion  of  the  Fifty-Foot/ 
Thirty-Foot,  Gordon,  Fourth  and  Fifth 
Sands  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  conHdential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
274.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-17159  Filed  7-20-92: 12:01  am) 
BILUNQ  CODE  e717-01-M 


[Docket  No.  PR92-18-000] 

Delhi  Gas  Pipeline  Corp.  (Kansas 
System);  Petition  for  Rate  Approval 

July  15, 1992. 

Take  notice  that  on  June  30, 1992, 
Delhi  Gas  Pipeline  Corporation  (Delhi) 
filed  pursuant  to  §  284.123(b)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  27.74  cents 
per  MMBtu  for  transportation  of  natural 
gas  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Delhi  states  that  it  owns  and  operates 
extensive  non-interconnected  pipeline 
systems  primarily  in  the  states  of  Texas 
and  Oklahoma  with  smaller  operations 
in  several  other  states,  including 
facilities  in  Kansas,  which  are  the 
subject  of  this  proceeding.  Delhi  further 
states  that  its  Kansas  facilities  are 
located  in  various  counties  in  Kansas. 
By  Commission  letter  order  issued  June 
21, 1990  (51  FERC  ^  61,391  (1990)),  Delhi 
was  authorized  to  charge  a  maximum 
rate  of  $0.26  per  MMBtu  for  the  period 
July  1, 1989,  through  June  30, 1992,  for 
the  Kansas  System. 

Pursuant  to  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 


deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission  on 
or  before  August  3, 1992.  The  petition  for 
rate  approval  is  on  Hie  with  the 
Commission  and  is  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-17160  Piled  7-20-92: 12:01  pm) 
BILUNG  CODE  6717-01-M 


[RS92-35-000] 

Gas  Transport,  Inc;  Conference 

July  14. 1992. 

Take  notice  that  on  July  31, 1992,  a 
conference  will  be  convened  in  the 
captioned  restructuring  docket.  This 
conference  is  being  convened  to  discuss 
the  summary  of  its  Order  No.  636 
compliance  filing  and  rates  filed  by  Gas 
Transport,  Inc.  on  July  7, 1992.  The 
conference  will  be  held  in  room  34(X)-C 
of  the  offices  of  the  Federal  Energy 
Regulatory  Commission  at  825  N. 

Capitol  Street,  Washington,  DC  20426. 
The  conference  will  begin  at  9:30  a.m.  on 
July  31, 1992.  All  interested  parties  are 
invited  to  attend.  However,  attendance 
at  the  conference  will  not  confer  party 
status. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-17080  Filed  7-20-92: 12;01pin) 
BILLING  CODE  6717-01-M 


[Docket  No.  CP92-576-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Application 

July  15. 1992. 

Take  notice  that  on  July  2, 1992, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP92-576-000  an  application,  as 
supplemented  July  9, 1992,  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
authorization  to  partially  abandon 
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authorized  sales  service  to  two  of  its 
existing  jurisdictional  sales  custtnnerfi. 
Kokomo  Gas  and  Fuel  Company 
(Kokomo)  and  NcH-them  Indiana  Public 
Service  Company  (NiPSCO),  all  as  more 
fully  set  forth  in  the  application  whk^  is 
on  file  with  the  Commission  and  open  to 
public  inspecti(Hi. 

Panhandle  states  that  in  accordance 
with  Article  HI,  section  4.a(iv)  of 
Panhandle’s  stipulation  and  agreement 
dated  April  21, 1991,  in  Docket  Nos. 
RP88-262-000,  et  a1,  Kokomo  and 
NIPSCO  have  entered  into  new  service 
agreements  with  Panhandle  reducing  . 
their  annual  and  daily  contract  demand 
quantities  as  detailed  in  the  application 
and  extending  the  term  of  service  to 
October  31, 1993.  It  is  indicated  that  the 
new  service  agreements  would 
supersede  the  customers'  existing  Rate 
Schedule  G-1  service  agreements.  No 
abandonment  of  facilities  is  proposed. 

Any  person  desiririg  to  be  heind  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  July  27, 
1992,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  PractiGe  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  AH  protests  filed  wkh  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  bnt  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  berome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rvdes  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  die  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
LokD.CaaheU, 

Secretary. 

[FR  Doc.  92-17081  Filed  7-20-92: 12:01  pm] 
BILUNC  CODE  srir-oi-M 


[Docket  Nos.  ER92-279-000  and  ER92-280- 
000] 

PiMic  Service  Electric  aiKl  Gas  Co.; 
Filing 

July  15. 1902. 

Take  notice  that  on  fune  2. 1992  ^blic 
Service  Electric  and  Gas  Company 
(PSE&G)  tendered  for  filing  an 
amendment  in  the  above  referenced 
dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  iwotest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Wrrehington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motkHis  or 
protests  should  be  filed  on  or  before  juiy 
27. 1992.  Protests  wdl  be  consutored  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  Dl  Cash^ 

Secretary. 

[FR  Doc.  02-17083  Filed  7-20-02: 12.-01  pmj 
BIUJNG  CODE  «n7-01-«l 


[Docket  No.  RP92-134-000] 

Southern  Nature!  Gas  Co.;  tnformal 
Setttement  Conference 

July  IS.  1992. 

Taken  notice  that  an  infonnation 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday,  jtily 
29, 1992,  at  11  ajn..  at  the  offioes  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Sheet  NE.,  Washiagtoa.  DC, 
for  the  purpose  of  exploring  ^  possible 
settlement  of  the  above-refermu^ 
docket 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  Cl^R  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 


For  additional  information,  contact 
Betsy  R.  Carr  at  (202)  206-1240  or  Jamer 
A.  Pederson  at  (202)  208-2158. 

LomD.  CasbeH. 

Secretary. 

[FR  Doc.  92-17101  Filed  7-20-92: 12:01  pro] 
BtLUNQ  CODE  6717-01-M 


[Docket  No.  RP86-119-0211 

Tennessee  Gas  Pipeline  C04  Tariff 
Filing  to  Implament  Stipulation  and 
Agreement 

July  15. 1992. 

Take  notice  that  on  July  13. 1992, 
Tennessee  Gas  Pipeline  Compai^ 
(Tennessee)  filed  the  following  revised 
sheets  to  its  Fourth  Revised  Vol.  I  of  its 
FERC  Gas  Tariff,  with  a  proposed 
effective  date  of  July  1, 1992. 

Substitute  Original  Sheet  No.  21 
Substitute  Original  Sheet  No.  21A 
Substitute  Original  ^eet  No.  22 
Substitute  Original  ^eet  No.  23 
Substitute  Original  Sheet  No.  344 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  state  the  effective  TGIC 
gas  rate  for  the  month  of  July  and  to 
correct  certain  errors  in  its  compliance 
filing  of  June  30  in  Docket  Nos.  RP  TO- 
119  et  al. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  1^.. 
Washington,  E)C  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  July  22, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  O.  Caskeli, 

Secretary. 

[FR  Doc.  82-17162  Filed  7-20-02: 12:01  pm] 
BILLING  CODE  S7I7-6I-M 


[Docket  No.  RP91*203-014j 

Tennessee  Gas  PIpeUne  Co^ 
Compliance  Filing 

July  15, 1092. 

Take  notice  that  on  July  10, 1992, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  tariff 
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sheets  to  its  FERC  Gas  Tariff  to  be 
effective  February  1, 1992,  and  April  1, 
1992,  respectively: 

Original  Volume  No.  2 
5th  Substitute  25th  Revised  Sheet  Na  5 
5th  Substitute  Original  Sheet  No.  5 
2nd  Substitute  2eth  Revised  Sheet  No.  5 
2nd  Substitute  1st  Revised  Sheet  No.  5A 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission’s  June  25, 1992  Order, 
which  required  Tennessee  to  file  revised 
rate  schedule  T-47  reflecting  the  zone 
methodology  used  in  its  original  filing  on 
August  1. 1991  in  the  above  referenced 
docket. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  in  this 
proceeding,  affected  customers,  and 
affected  state  regulatory  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 

385.211.  All  such  protests  should  be  filed 
on  or  before  July  22, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

'Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-17163  Filed  7-20-62;  12:01  pm] 
BILUNO  CODE  S7t7-01-M 


[Docket  Nos.  RP88-228-035] 

Tennessee  Gas  Pipeline  C04  Tariff 
Filing 

July  15, 1992. 

Take  notice  that  on  June  30, 1992, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  tariff  sheet  to  be  effective  July 
1, 1992: 

Fourth  Revised  Volume  Na  1 
Original  Volume  No.  2 
28th  Revised  Sheet  No.  5 
3rd  Revised  Sheet  No.  5A 
26th  Revised  Sheet  No.  6 
2nd  Revised  Sheet  No.  6A 
10th  Revised  Sheet  No.  7 
2nd  Revised  Sheet  No.  7 A 
11th  Revised  Sheet  No.  8 
2nd  Revised  Sheet  No.  8A 
10th  Revised  Sheet  Na  9 
2nd  Revised  Sheet  No.  9A 
14th  Revised  Sheet  No.  10 
Ist  Revised  Sheet  No.  lOA 


Tennessee  states  that  the  purpose  of 
this  filing  is  to  implement  the  Stipulation 
and  Agreement  (Cosmic  Settlement) 
filed  on  June  25, 1991  and  amended  on 
May  7, 1991  by  Tennessee  in  the 
referenced  docket  as  approved  and 
modified  by  the  Commission  order  on 
June  25. 1992.  The  tariff  revisions  also 
reflect  the  modifications  adopted  or 
required  by  the  Conunission  orders  of 
January  20  and  April  10  in  the 
referenced  consolidated  proceedings. 

Tennessee  states  that  it  will  make  a 
separate  filing  to  establish  separate 
take-or-pay  recovery  provisions  for 
Equitable  Gas  Company  and  Central 
Hudson  Gas  and  Electric  Company. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 

385.211.  All  such  protests  should  be  filed 
on  or  before  July  22. 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-17164  Filed  7-20-92;  12:01  pm] 
BILUNO  CODE  6717-01-M 


[Docket  Na  RP91-210-0111 
Tennessee  Gas  Pipeline  C04  Filing 

July  15. 1992. 

Take  notice  on  July  13, 1992, 

Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  in  Fourth 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  on  July  1, 1992: 

First  Revised  Sheet  No.  267 
First  Revised  Sheet  No.  274 
First  Revised  Sheet  No.  275 
Original  Sheet  No.  275A 
First  Revised  Sheet  Na  499 
First  Revised  Sheet  No.  507 

Tennessee  states  that  this  filing  is 
being  made  to  comply  with  the 
Commission’s  order  dated  June  26, 1992. 
Tennessee  states  that  the  tariff  sheets 
have  been  amended  to  incorporate  the 
ten  commitments  made  by  Tennessee  in 
its  June  12th  filing  in  this  proceeding  to 
provide  additional  information  to  parties 
pursuant  to  its  cash-out  mechanism. 


Tennessee  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building.  Houston,  Texas,  and 
have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^atory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 

385.211.  All  such  protests  should  be  filed 
on  or  before  July  22, 1992.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheD, 

Secretary. 

[FR  Doc.  92-17165  Filed  7-20-92;  12:01  pm] 
BILUNO  CODE  «717-01-M 


[Docket  Na  CP92-588-000] 

Transcontinental  Gaa  Pipe  Line  Corp^ 
Application 

July  14. 1992. 

Take  notice  that  on  July  9, 1992, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP92-588-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  natural  gas  transportation 
service  provided  to  United  Gas  Pipe 
Line  Company  (United),  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Conunission  and  open  to  public 
inspection. 

TOPI,  proposes  to  abandon  a  firm 
transportation  service  for  United  under 
TGn,'8  Rate  Schedule  X-241  on  the 
basis  that  the  service  is  no  longer  need.* 
I'GPL  states  that  the  service  is  being 
rendered  pursuant  to  a  transportation 
agreement  dated  June  23, 1980,  as 
amended  on  November  17, 1980,  and 
March  7. 1981.  TGPL  indicates  that  the 
natural  gas  is  transported  from  Ship 
Shoal  Blocks  70  and  72,  offshore 
Louisiana,  to  points  of  delivery  located 
onshore  Louisiana.  TGPL  states  that 
although  the  original  agreement 
specified  a  contract  demand  of  13,300 


'  TGPL  states  that  authorization  for  the 
transportation  services  was  issued  in  Docket  No. 
CPBl-SS-OOO  on  February  S.  1982.  as  amended  by 
orders  issued  on  October  25, 1982.  and  May  20. 1963. 
See  18  FERC  \  81.097  (1982),  21  FERC  f  62.091  (1982). 
and  23  FERC  f  61.286  (1983). 


32214 


Federal  Register  /  Vol.  57.  No.  140  /  Tuesday,  July  21,  1992  /  Notices 


Mcf  per  day,  Such  contract  demand 
subsequently  has  been  reduced  in 
accordance  with  the  settlement 
agreement  dated  December  20, 1984. 
TGPL  states  that  the  primary  term  of  the 
agreement  will  expire  on  November  23, 
1992.  TGPL  requests  an  effective  date 
for  the  proposed  abandonment  of 
November  23, 1992,  since  the  parties 
have  entered  an  agreement  dated 
October  25, 1991,  terminating  the  service 
in  its  entirety,  effective  on  November  23, 
1992. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
4, 1992,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20626,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure  a  hearing  will  be 
held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  TGPL  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-17079  Filed  7-20-92. 12:01  pm) 
BUUNQ  CODE  6717-01-M 


[Docket  No.  SA92-6-000] 

TransTexas  Pipeline;  Petition  for  Rate 
Adjustment 

July  15, 1992. 

Take  notice  that  on  June  29, 1992, 
TransTexas  Pipeline  (TransTexas) 
tendered  for  filing  a  petition  for  an 
adjustment  under  18  CFR  385.1104 
wherein  TransTexas  seeks  an 
adjustment  to  18  CFR  284.123(b)(1)  to 
allow  the  continued  use  of  current 
intrastate  transportation  rates  as  the 
applicable  rates  for  transportation  under 
section  311  of  the  NGPA.  Such  rates 
were  determined  on  June  1, 1992  by  the 
Texas  Railroad  Commission  to  be  just 
and  reasonable  and  not  in  excess  of  a 
cost-based  rate. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  395.1101,  et  seq.]. 

Any  person  desiring  to  participate  in 
this  adjustment  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provions  of  such  subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-17166  Filed  7-20-92;  12:01  pm) 
BILUNG  CODE  6717-01-M 


[Docket  No.  CP92-596-000] 

Trunkline  Gas  C04  Request  for 
Abandonment  Authorization 

July  15. 1992. 

Take  notice  that  on  July  15, 1992, 
Trunkline  Gas  Company  (Trunkline)  and 
Panhandle  Eastern  Pipeline  Company 
(Panhandle)  filed  settlements  in  Docket 
No.  RP87-15-033  et  al,  and  Docket  No. 
RP91-229-009,  et  al.,  in  which  they, 
among  other  things,  request  the 
Commission,  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act,  to  authorize 
Trunkline  to  abandon  the  sales  service  it 
currently  provides  to  Panhandle  under 
Trunkline's  Rate  schedule  P-1,  pursuant 
to  a  sales  agreement  dated  September  1, 
1989,  as  of  May  1, 1992,  without  further 
condition  or  qualification.  The 
Commission  is  attaching  the  above 
captioned  certificate  docket  to  this 
request. 

Any  person  desiring  to  be  heard  or  to 
protest  said  request  for  abandonment 
authorization  should  on  or  before  July 
22. 1992,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE,  Washington,  DC 
20426,  a  motion  to  intervene  or  protest  in 


accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  these  filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  protest  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  protest  is  timely  filed, 
or  if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Trunkline  to  appear  of 
be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-17167  Filed  7-20-92;  12:01  pm) 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4156-61 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  collection  request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  20, 1992.  To  obtain  a 
copy  of  this  ICR  contact  Sandy  Farmer 
at  EPA.  (202)  260-2740. 
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SUPPLEMENTARY  NUPORMATION: 

OfBce  of  Water 

Title:  1990  National  Census  of  Pulp, 
Paper,  and  Paperboard  Manufacturing 
Facilities  (ICR  no.  1459.02).  this  ICR 
requests  an  extension  of  a  currently 
approved  collection. 

Abstract-  With  ICR  1459.02,  EPA  is 
requesting  a  seven-month  extension  of 
clearance  of  the  Census  of  Pulp, 
Paper,  and  Paperboard  Manufacturers 
under  the  Paperwork  Reduction  Act.  As 
the  current  OMB  clearance  will  expire 
on  August  31, 1992,  EPA  is  requesting 
OMB  approval  to  continue  information 
until  March  31, 1993.  Clearance  for  this 
additional  period  will  enable  EPA  to 
complete  the  Census  and  to  conduct 
certain  follow-up  activities. 

To  implement  the  Clean  Water  Act, 
EPA  must  issue  effluent  limitations 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards  for 
point  sources  of  pollution  from  a  number 
of  industries,  including  manufactures  of 
pulp,  paper,  and  paperboard.  The 
effluent  guidelines  and  standards 
currently  in  place  are  considered 
outdated,  so  EPA  intends  to  revise  them 
in  association  with  a  consent  decree 
entered  into  with  the  Environmental 
Defense  Fund  in  1988. 

The  1990  National  Census  of  Pulp, 
Paper  and  Paperboard  Manufacturing 
Facilities  was  designed  to  provide  EPA 
with  the  information  it  needs  to  classify 
and  categorize  the  industry,  to  choose 
the  best  treatment  and  discharge 
technology,  to  determine  alternative 
manufacturing  processes  which  could 
reduce  pollution,  and  to  study  the 
engineering  changes  necessary  for 
compliance  with  the  best  technology. 

EPA  has  also  collected  financial  and 
economic  information  as  part  of  the 
Census  in  order  to  assess  the  economic 
impact  of  compliance  on  the  facilities. 

Additionally,  EPA  has  collected 
information  on  air  emissions  from 
industry  wastewater  in  order  to  help 
support  the  development  of  Clean  Air 
Act  guidelines  and  standards.  Finally, 
the  Agency  has  collected  sludge 
production  and  disposal  information  to 
determine  the  appropriate  regulatory 
action  under  the  Resource  conservation 
and  Recovery  Act. 

The  follow-up  activities  which  EPA 
plans  to  conduct  during  the  requested 
seven-month  clearance  extension  will 
consist  primarily  of  two  types  of  actions. 
First,  EPA  will  contact  respondents  to 
verify  incomplete  or  unclear  information 
which  the  respondents  have  already 
submitted.  Se^nd,  EPA  will  ask  a 
subset  of  respondents  for  additional 
information  on  pollution  prevention 


practices  which  were  initiated  in  1990  or 
1991.  EPA  may  also  conduct  site  visits  of 
some  of  these  facilities. 

Burden  Statement-  The  average 
burden  associated  with  the  1990 
National  Census  of  Pulp,  Paper,  and 
Paperboard  Manufacturing  Facilities  for 
the  requested  clearance  period  is  8 
hours  per  response.  This  total  includes 
time  for  searching  existing  data  sources, 
gathering  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Pulp,  paper,  and 
paperboard  manufacturing  facilities. 
Estimated  No.  of  Respondents:  25. 
Estimated  Total  Annual  Burden  on 
Respondents:  200  hours. 

Frequency  of  Collection:  Variable,  as 
needed. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223Y).  401  M  Street.  SW., 
Washington,  DC  20460 
and 

Matt  Mitchell,  O^ce  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  St..  NW., 
Washington.  DC  20503. 

Dated:  July  15. 1992. 

David  Schwarz, 

Acting  Director,  Regulatory  Management 
Division. 

(FR  Doc.  92-17134  Filed  7-20-92;  12.-01  pm] 
BtLUNO  CODE  6S60-60-H 

[FRL-4156-7] 

Agency  information  Coiiection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  20, 1992.  To  obtain  a 
copy  of  this  ICF,  contact  Sandy  Farmer 
at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  INPORMATtON: 

Office  of  Water 

Title:  Amendment  to  NPDES 
Compliance  Assessment  Information 


Requirements  (ICR  1427.03).  This  ICR  is 
an  amendment  to  a  currently  approved 
collection. 

Abstract-  With  ICR  1427.03,  EPA  is 
amending  the  baseline  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Compliance  Assessment  ICR  to 
incorporate  the  compliance  assessment 
requirements  of  the  State  Sludge 
Management  Program. 

The  basieline  NPDES  Compliance 
Assessment  ICR  (ICR  no.  1427.02,  OMB 
no.  2040-0110,  approved  on  06/12/90) 
concerns  all  facilities  discharging 
pollutants  into  waters  of  the  United 
States.  Under  section  402  of  the  Clean 
Water  Act  (CWA),  these  facilities  must 
have  a  permit  issued  by  EPA  or  an 
approved  State  under  the  NPDES 
program.  The  baseline  NPDES 
Compliance  Assessment  ICR  in 
particular  addresses  the  requirements 
designed  to  provide  the  permitting 
authority  with  sufficient  data  to 
determine  that  the  facility  is  in 
compliance  with  permit  conditions.  The 
compliance  assessment  ICR  covers 
reporting  and  recordkeeping  of 
monitoring  data,  compliance  schedule 
reports,  noncompliance  reports, 
alternate  level  reports,  which  address 
changes  in  a  facility’s  production  level, 
and  308  letters,  which  deal  with  the 
control  of  oil  and  hazardous  waste 
spills.  These  requirements  are  distinct 
from  those  of  the  Discharge  Monitoring 
Report  (ICR  no.  0229.06,  OMB  no.  2040- 
0004),  which  elicits  sampling  and 
analysis  data  for  individual  permits  in  a 
standardized  form. 

Under  section  405  of  the  Water 
Quality  Act  of  1987,  EPA  has 
established  a  similar  permitting  program 
for  the  disposal  of  sewage  sludge.  Permit 
conditions  concerning  sludge  use  have 
been  included  in  some  NPDES  permits, 
while  some  sludge-only  permits  have 
been  developed  separately.  The 
information  requirements  associated 
with  the  sewage  sludge  program  have 
until  now  been  included  in  the  State 
Sludge  Management  Program  ICR  (ICR 
no.  1237.03,  OMB  no.  2040-0128, 
approved  04/19/89)  which  will  expire 
shortly.  Now  EPA  is  using  ICR  1427.03  to 
incorporate  these  requirements  into  the 
NPDES  baseline. 

The  requirements  described  in  this 
ICR  amendment  fall  upon  publicly- 
owned  treatment  works  (TOTWs)  or 
other  treatment  works  treating  domestic 
sewage.  These  respondents  must  submit 
reports  of  compliance  or  noncompliance 
with  permit  compliance  schedules  and 
sludge  regulations.  In  these  reports,  the 
respondents  must  indicate  whether  the 
milestones  set  out  in  their  permits  have 
been  achieved  and  must  describe  any 
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instance  of  noncompliance  with  sludge 
regulations  that  has  not  been  reported 
elsewhere. 

EPA  Regional  o^ices  and  approved 
States  will  use  the  information 
submitted  in  order  to  monitor 
compliance  with  national  standards,  to 
assess  the  adequacy  of  these  standards, 
to  establish  appropriate  permit 
conditions,  and  to  determine 
enforcement  needs.  EPA  headquarters 
uses  the  information  for  large-scale 
program  management. 

Burden  Statement"  The  average 
annual  reporting  burden  associated  with 
the  amendment  to  the  ICR  for  NPDES 
Compliance  Assessment  Requirements 
is  3.5  hours  per  response.  This  total 
includes  time  for  searching  existing  data 
sources,  gathering  the  data  needed, 
maintaining  required  records,  and 
completing  and  reviewing  the  collection 
of  information.  The  average  annual 
recordkeeping  burden  is  1.7  hours  per 
record  keeper. 

Respondents;  Facilities  discharging 
wastewater. 

Estimated  No.  of  Respondents:  16,759. 
Estimated  Total  Annual  Burden  on 
Respondents:  195,368  hours. 

Frequency  of  Collection:  Variable,  as 
needed. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street,  SW., 
Washington,  DC  20460 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW., 
Washington,  DC  20503. 

Dated:  July  15, 1992. 

David  Schwarz, 

Acting  Director,  Regulatory  Management 
Division. 

(FR  Doc.  92-17135  Filed  7-20-92;  12:01  pm] 
BIUJNG  CODE  6S60-50-M 


[FRL-4156-5] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  20, 1992.  To  obtain  a 
copy  of  this  ICR  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Ofllce  of  Water 

Title:  National  Pollutant  Discharge 
Elimination  System  Modification  and 
Variance  Requests  (ICR  no.  0029.05). 

This  ICR  requests  an  extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  the  method  of  collection. 

Abstract:  ICR  0029.05  seeks  renewal 
of  OMB  clearance  for  the  requirements 
of  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  concerning 
requests  for  permit  modifications  and 
variances.  Authorized  by  the  Clean 
Water  Act  (CWA),  the  NPDES 
establishes  a  program  of  permits  for 
facilities  wishing  to  discharge  wastes 
into  lakes  and  streams.  These  permits 
are  administered  by  EPA  and  States, 
who  set  conditions  for  the  permits  in 
order  to  attain  the  goals  of  the  CWA. 
Within  the  NPDES  permitting 
framework,  the  Sewage  Sludge  program 
deals  with  treatment  works  that  handle 
domestic  sewage. 

Under  section  301  of  the  CWA,  EPA 
and  States  have  the  authority  to  modify 
NTDES  permit  conditions.  Under  Section 
405  of  the  Act,  authorized  States  may 
issue  or  modify  permits  addressing  the 
use  and  disposal  of  sewage  sludge. 

Normally,  the  permit  conditions  set  by 
the  permit  authority  remain  unchanged 
throughout  the  five-year  life  of  each 
permit.  However,  in  some  cases,  a 
permittee  may  apply  for  a  variance  or 
modification  in  the  conditions  to 
account  for  some  change  which  has 
taken  place.  Examples  of  such  changes 
are  revisions  in  State  water  quality 
standards  and  alterations  in  the 
permittee's  operations. 

By  granting  permit  modifications  and 
variances,  EPA  and  the  States  are  able 
to  quickly  take  into  account  innovations 
in  pollution  control  technology, 
legislative  initiatives,  changes  in 
permittees’  operations,  and  corrections 
to  previously-submitted  permit 
information. 

ICR  0029.05  addresses  the  information 
requirements  associated  with  these 
permit  modifications  and  variances.  It 
encompasses  information  requirements 
described  in  two  previously-approved 
ICRs:  Modification/Variance  Requests 
to  Permits  for  Wastewater  Discharge 


and  Associated  Regulations  (OMB  no. 
2040-0068,  ICR  no.  0029.04)  and  the  State 
Sludge  Management  Program  (OMB  no. 
2040-0128,  ICR  no.  1237.03). 

To  apply  for  a  permit  modification  or 
variance,  permittees  must  supply 
information  to  update  or  supplement  the 
data  they  submitted  with  their  original 
permit  application.  This  information 
serves  to  allow  the  permitting  authority 
to  ascertain  whether  a  permit 
modification  is  needed  and  whether  a 
request  for  a  variance  from  permit 
conditions  should  be  granted.  Typical 
information  submissions  might  include  a 
Permittee  Report  of  Planned  Facility 
Changes,  where  a  permittee  describes 
any  planned  facility  alterations  or 
additions  which  may  affect  the  level  or 
nature  of  discharged  pollutants.  Another 
frequently-submitted  document  might  be 
the  Permittee  Report  of  Inaccurate 
Previous  Information,  where  permittees 
notify  the  permit  authority  by  letter  of 
any  inaccurate  or  incomplete 
information  in  a  previously-submitted 
permit  application  or  report. 

Burden  Statement:  The  average 
burden  associated  with  NPDES 
Modification  and  Variance  Requests  is 
4.25  hours  per  response.  This  total 
includes  time  for  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Facilities  with  NPDES 
permits. 

Estimated  No.  of  Respondents:  12,442. 
Estimated  Total  Annual  Burden  on 
Respondents:  52,918  hours. 

Frequency  of  Collection;  Variable, 
based  on  respondent’s  request. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW., 
Washington,  DC  20460. 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Ofiice  of  Information  and 
Regulatory  Affairs,  725 17th  St.,  NW., 
Washington,  DC  20503. 

Dated:  July  15, 1992. 

David  Schwarz, 

Acting  Director,  Regulatory  Management 
Division. 

(FR  Doc.  92-17141  Filed  7-20-92: 12.-01  pmj 
BIUJNQ  CODE  65eO-SO-M 
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(FRL-41563-3] 

California  State  Motor  Vehicle 
Pollution  Control  Standards; 
Opportunity  for  Written  Comments  on 
Additional  Information  Submitted  to 
the  Public  Docket  of  the  Low-Emission 
Vehicle  Standards  Waiver  Request 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  an  opportunity  to 
submit  written  comments. 


summary:  On  January  9, 1992,  EPA 
published  a  notice  that  the  California 
Air  Resources  Board  (CARB)  had 
requested  a  waiver  of  Federal 
preemption  for  its  Low-Emission  Vehicle 
(LEV)  standards.  In  this  Notice,  EPA 
offered  an  opportunity  for  a  public 
hearing  and  asked  for  public  comment 
on  this  waiver  request.  This  hearing  was 
held  on  February  19, 1992,  and  the  public 
comment  period  was  closed  on  March 
24, 1992.  By  this  notice,  EPA  announces 
an  opportimity  for  written  comment  on 
additional  information  submitted  to  the 
public  docket  of  this  waiver  request 
(Docket  A-91-71)  subsequent  to  the 
close  of  the  public  comment  period. 

DATES:  Written  comments  on  this 
additional  information  will  be  accepted 
until  August  20, 1992. 

ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  Charles  N.  Freed,  Director, 
Manufacturers  Operations  Division 
(6405-J),  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460.  Copies  of  the  additional 
information  submitted  to  Docket  A-91- 
71  will  be  available  for  public  inspection 
during  the  working  hours  of  8:30  a.m.  to 
12  pjn.  and  1:30  p.m.  to  3:30  p.m., 
Monday  through  Friday,  at:  U.S. 
Environmental  Protection  Agency,  Air 
Docket  (LE-131),  room  M1500,  First 
Floor  Waterside  Mall,  401  M  Street, 

SW.,  Washington,  DC  20460  (Telephone 
(202)  260-7548).  A  reasonable  fee  will  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Doyle,  Attomey/Advisor, 
Manufacturers  Operations  Division 
(6405-J),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460, 
Telephone  (202)  233-9258. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  October  4, 1991,  CARB  requested 
a  waiver  of  Federal  preemption  for  its 
LEV  standards  and  accompanying  test 
procedures.  On  January  9, 199^  EPA 
published  a  Notice  of  Opportunity  for 
Public  Hearing  and  request  for 
comments  regarding  this  waiver 


request.’  EPA  received  request  from  two 
parties  to  hold  this  hearing,  which  was 
held  on  February  19, 1992.  The  public 
comment  period  closed  on  March  24, 

1992. 

EPA  has  recently  received  additional 
comments  from  the  Motor  Vehicle 
Manufacturers  Association  (MVMA), 
which  had  Hied  comments  previously  in 
this  proceeding.  These  comments 
include  information  discussing  specific 
descriptions  of  automobile  technology 
needed  to  produce  vehicles  which  would 
comply  with  the  LEV  standards, 
projections  of  the  cost  of  compliance, 
and  other  product  planning  information. 
To  allow  interested  parties  an 
opportunity  to  review  and  comment 
upon  this  new  submission  from  MVMA, 
EPA  is  accepting  public  comment  on  this 
new  submission  until  August  20. 1992. 
EPA  asks  that  interested  parties  limit 
their  comments  to  discussion  of  this  new 
information  as  it  relates  to  the  issues 
EPA  must  examine  when  evaluating  a 
CARB  waiver  request.  These  issues  are: 

(1)  Whether  California’s 
determination  that  the  amended 
standards  are  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  standards  is  arbitrary  and 
capricious; 

(2)  Whether  California  needs  separate 
standards  to  meet  compelling  and 
extraordinary  conditions; 

(3)  Whether  California's  standards 
and  accompanying  enforcement 
procedures  are  consistent  with  section 
202(a)  of  the  Clean  Air  Act.* 

Persons  with  comments  containing 
CBI  must  distinguish  such  information 
from  other  comments  to  the  greatest 
extent  possible  and  label  it  as 
“Confidential  Business  Information.”  If  a 
person  making  comments  wants  EPA  to 
base  its  waiver  decision  in  part  on  a 
submission  labeled  as  CBI,  then  a  non- 
confidential  version  of  the  document 
which  summarizes  the  key  data  or 
information  should  be  submitted  for  the 
public  docket.  Information  covered  by  a 
claim  or  conHdentiality  will  be  disclosed 
by  EPA  only  to  the  extent  allowed  by 
the  procedures  in  40  CFR  part  2.  If  no 
claim  of  confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
without  further  notice  to  the  person  who 
submitted  the  comments. 


•  57  FR  909. 

*  See  section  209(b)  of  the  Clean  Air  Act.  42 
U.S.C  7543(b). 


Dated:  July  14. 1992. 

Jerry  Kurtzweg, 

Acting  Assistant  Administrator  far  Air  and 
Radiation. 

(FR  Doc.  92-17014  Filed  7-20-92;  8:45  am] 
BILLING  cooe  6560-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-949-DR] 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-949-DR).  dated  July  2, 
1992,  and  related  determinations. 
EFFECTIVE  DATE:  July  9. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Jones.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  640-3668. 

SUPPLEMENTARY  INFORMATION:  The 
notice  of  a  major  disaster  for  the  State 
of  Texas,  dated  July  2, 1992,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
July  2. 1992: 

Moore  County  for  Individual  Assistance 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support 

(FR  Doc.  92-17112  Filed  7-20-92;  12:01  pm) 
BILUNG  cooe  6718-<n-M 


FEDERAL  MARITIME  COMMISSION 

Georgia  Ports  Authority  et  ah 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  Hling  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  11(K)  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
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appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200416-005. 

Title:  Georgia  Ports  Authority/ 
Jugolinija  Terminal  Agreement. 

Parties:  The  Georgia  Ports  Authority. 
Jugolinija. 

Synopsis:  The  Agreement  changes  the 
name  of  Jugolinija  to  Croatia  Line  and 
extends  the  term  of  the  Agreement  for 
three  years  beginning  October  1, 1992. 

Agreement  No.:  224-200688. 

Title:  Maryland  Port  Administration/ 
Sea-Land  Terminal  Agreement 

Parties:  Maryland  Port  Administration 
(“MPA”).  Sea-Land  Service.  Inc.  (“Sea- 
Land”). 

Synopsis:  The  Agreement  provides 
that  MPA  will  lease  approximately 
eleven  acres  at  the  Port  of  Baltimore's 
Seagirt  Terminal  on  a  month-to-month 
basis  for  a  maximum  period  of  six 
months. 

Agreement  No.:  224-200689. _ 

Title:  Total  Terminals  Inc.  (“Tn") 
Agreement 

Parties:  Hanjin  Transportation  Co.. 
Ltd.  (“Hfr").  Marine  Terminals 
Corporation  (“MTC). 

Synopsis:  The  proposed  Agreement 
would  permit  HJT  and  MTC.  as 
shareholders,  to  establish  TTI.  which 
will  provide  marine  terminal  and 
stevedoring  services  at  HJTs  facilities 
at  the  Port  of  Long  Beach. 

Dated:  July  15, 1992. 

By  Order  of  the  Federal  Maritime 
Commission, 
loseph  C  Polking, 

Secretary. 

[FR  Doa  92-17088  Filed  7-20-92;  12:01  pm] 
BILUNQ  COOe  6730-01-M 

FEDERAL  RESERVE  SYSTEM 

Brenton  Banks,  Inc.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applietj  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  225.21(a))  to  acquire  or 

control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected 
to  produce  beneflts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufflce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  receivcid  at  the  Reserve  Bank 
indicated' or  the  oflices  of  the  Board  of 
Governors  not  later  than  August  14, 
1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Brenton  Banks.  Inc.,  Des  Moines. 
Iowa;  to  acquire  Ames  Savings  Bank, 
F.S.B.,  Ames,  Iowa,  and  thereby  engage 
in  owning,  controlling,  and  operating  a 
savings  association,  if  the  savings 
association  engages  only  in  deposit 
taking,  lending  and  other  activities  that 
are  permissible  for  bank  holding 
companies  pursuant  to  S  225.2S(b)(9)  of 
the  Sard's  Regulation  Y.  These 
activities  will  ^  conducted  in  the  State 
of  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  15, 1992. 
lennifer  ).  lohnsoB, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-17092  Filed  7-20-92;  12m  pm] 
BILUNO  CODE  6210-01-F 

Continents  Mortgage  Corporation; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Boai^'s  Regulation  Y  (12  CFR 


225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)]  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offlces  of  the  Board  of 
Governors.  Interested  persons  may 
e.xpres8  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected 
to  produce  beneflts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efliciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offlces  of  the  Board  of 
Governors  not  later  than  August  14, 
1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Continental  Mortgage  Corporation, 
Maywood,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  Continental 
Mortgage  Banking  Corporation, 
Maywood,  Illinois,  in  originating, 
processing  and  funding  1-4  family 
residential  mortgages  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )uly  15, 1992. 
lennifer  ).  lohnson. 

Associate  Secretary  o/  the  Board. 

(FR  Doa  92-17093  Filed  7-20-92;  12m  pm] 
BILUNQ  COOE  UIO-OI-F 
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Merchants  and  Planters  Bank 
Employee  Stock  Ownership  Plan; 
Change  In  Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j}]  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  11, 1992. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Merchants  and  Planters  Bank 
Employee  Stock  Ownership  Plan, 
Newport,  Arkansas;  to  acquire  15.89 
percent  of  the  voting  shares  of  M&P 
Community  Bancshares,  Inc.,  Newport, 
Arkansas,  and  thereby  indirectly 
acquire  Merchants  and  Planters  Bank, 
Newport,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  15, 1992. 

)ennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-17094  Filed  7-20-92;  12:01  pm) 
BIIXING  CODE  6ai(H>1-F 


Merrill  Merchants  Bancshares,  Inc.,  et 
al.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842]  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c]]. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  o^ces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
14, 1992. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President]  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Merrill  Merchants  Bancshares.  Inc., 
Bangor,  Maine;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Merrill 
Merchants  Bank,  Bangor,  Maine,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President]  1455 
^st  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  Texas  Corporation, 
Columbus,  Ohio:  to  merge  with  Team 
Bancshares,  Inc.,  Dallas,  Texas,  and 
Team  Bancshares  II,  Inc.,  Wilmington, 
Delaware,  and  thereby  indirectly 
acquire  Team  Bank,  Fort  Worth,  Texas. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Decatur  Investment,  Inc.,  Oberlin, 
Kansas;  to  acquire  99.5  percent  of  the 
voting  shares  of  State  Bank  of  Atwood, 
Atwood,  Kansas. 

2.  F.S.B.,  Inc.,  Superior,  Nebraska;  to 
acquire  94.5  percent  of  the  voting  shares 
of  First  Formoso,  Inc.,  Superior,  Kansas, 
and  thereby  indirectly  acquire  Jewell 
County  Bank,  Mankato,  Kansas. 

3.  LoLyn  Financial  Corporation,  Lee’s 
Summit,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Community  Bank  of  Raymore,  Raymore, 
Missouri. 

4.  United  Missouri  Bancshares.  Inc., 
Kansas  City,  Missouri,  and  United 
Subsidiary,  Inc.,  Kansas  City,  Missouri, 
a  wholly-owned  subsidiary  of  United 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  M-L  Bancshares,  Inc., 
Wichita,  Kansas,  and  thereby  indirectly 
acquire  Security  State  Bank  of  Great 
Bend,  Great  Bend,  Kansas,  and  Russell 
State  Bank,  Russell,  Kansas;  Highland 
Bancshares,  Inc.,  Topeka,  Kansas,  and 
thereby  indirectly  acquire  Highland  Park 


Bank  and  Trust,  Topeka,  Kansas;  North 
Plaza  Bancshares,  Inc.,  Topeka,  Kansas, 
and  thereby  indirectly  acquire  North 
Plaza  Bank  State  Bank,  Topeka,  Kansas: 
Bellcorp,  Inc.,  Manhattan,  Kansas,  and 
thereby  indirectly  acquire  Citizens  Bank 
and  Trust  Co.,  Manhattan,  Kansas:  NBA 
Bankshares,  Inc.,  Salina,  Kansas,  and 
thereby  indirectly  acquire  The  National 
Bank  of  America  at  Salina,  Salina, 
Kansas.  In  connection  with  this 
acquisition.  United  Subsidiary,  Inc.  has 
also  applied  to  become  a  bank  holding 
company. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company]  101  Market 
Street,  San  Francisco,  California  94105: 

1.  Western  Washington  Bancorp, 
Federal  Way,  Washington;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Washington  State  Bank,  Federal  Way, 
Washington,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  15, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-17095  Filed  7-20-92;  12.-01  pm) 
BILUNO  CODE  62KMI1-E 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b](2]  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between:  062292  and  070292 


Name  of  acquiring  person,  Name  of  acquired  person,  Name  of  acquired  entity 

PMNNo. 

Date 

terminated 

92-1072 

06/22/92 

92-1113 

06/22/92 

92-1114 

06/22/92 

92-1111 

06/23/92 

92-1092 

06/24/92 

92-1117 

06/24/92 

92-0851 

06/25/92 

92-1042 

06/25/92 

92-1056 

06/25/92 

92-1061 

06/25/92 

92-1 104 

06/25/92 

92-1107 

06/25/92 

NFC  pic  TrammeH  Crow  OMrtMtion  Corporation,  TrammeM  Crow  Distribution  Corporation . . . 

92-1108 

06/25/92 

92-1116 

06/25/92 

92-1122 

06/25/92 

92-1012 

06/26/92 

92-1045 

06/26/92 

92-1089 

06/26/92 

Centra  Capital  Investors,  LP..  Glomesh  Pte.  Ltd,  Victory  Mwketai.  Inc._ . . . . . . . - . 

92-1121 

92-1130 

06/26/92 

06/26/92 

92-1137 

06/26/92 

92-1132 

06/29/92 

92-1136 

06/29/92 

92-1139 

06/29/92 

92-1058 

06/30/92 

92-1059 

06/30/92 

92-1063 

06/30/92 

92-1096 

06/30/92 

92-1074 

07/01/92 

92-1075 

07/01/92 

92-1065 

07/01/92 

92-1100 

07/01/92 

92-1120 

07/01/92 

92-1129 

07/01/92 

92-1138 

07/01/92 

92-1148 

07/01/92 

92-1155 

07/01/92 

92-1151 

07/02/92 

92-1153 

07/02/92 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
contact  representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room  303, 
Washington,  DC  2058a  (202)  326-310a 
By  Direction  of  the  Commission. 

C  Landis  Plummer, 

Acting  Secretary. 

[FR  Doc.  92-17126  Filed  7-20-92;  12:01  pm] 
BtUJMG  CODE  67S0-01-M 


[Docket  9240] 

American  Family  Publishers;  Proposed 
Consent  Agreement  With  Arurtysis  To 
AM  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  other  things,  a  New  Jersey-based 
seller  of  magazine  subscriptions  from 


misrepresenting  that  an  attorney  is 
actively  and  substantially  involved  in 
the  collection  of  any  debt  and  that  legal 
action  with  respect  to  any  alleged  debt 
is  about  to  be,  or  will  be,  initiated. 
Respondent  also  would  be  prohibited 
from  failing  to  instruct  any  debt 
collector  it  retains,  engages  or  employs 
to  comply  fully  with  all  the  provisions  of 
the  Fair  Debt  Collection  Practices  Act 
DATES:  Comments  must  be  received  on 
or  before  September  la  1992. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMAHON  CONTACT: 
David  Medina  or  Roger  Fitzpatrick, 
FTC/S-4429,  Washington,  DC  20580. 
(202)  326-3224  or  326-3172. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.C. 
46  and  $  3.25(f)  of  the  Commission's 
rules  of  practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 


approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  cop)dng 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practtce  (16  CFR  4.9(b)(6)(ii)). 

The  agreement  herein,  by  and 
between  American  Family  Publishers,  a 
joint  venture  partnerships  of  the  Time 
Incorporated  Magazine  Company  and 
AFP  Associates,  by  its  duly  authorized 
officer,  hereafter  sometimes  referred  to 
as  respondent,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission,  is  entered  into  in 
accordance  with  the  Commission’s  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that 

1.  Respondent  American  Family 
Publishers  is  a  joint  venture  partnership 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  Jersey,  with  its  office  and 
principal  place  of  business  located  at 
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Four  Gateway  Center,  Newark,  New 
Jersey  07102. 

2.  Respondent  has  been  served  with  a 
copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging  it 
with  violations  of  section  5  of  the 
Federal  Trade  Commission  Act.  and  has 
filed  answers  to  said  complaint  denying 
said  charges. 

3.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
Commission’s  complaint  in  this 
proceeding. 

4.  Resfiondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement,  and 

(dj  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60J 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respKmdent,  in  which  event  it 
will  take  such  action  as  the  Commission 
may  consider  appropriate,  or  issue  and 
serve  its  decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the  said 
copy  of  the  complaint  issued  by  the 
Commission,  or  that  the  facts  alleged  in 
the  compliant  other  than  jurisdictional 
facts  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(fJ  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to 
respondent,  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  e^ect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  decision  containing  the 


agreed-to  order  to  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Respondent  waives 
any  right  it  might  have  to  any  other 
manner  of  service.  The  compliant  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or  to 
contradict  the  terms  of  the  order. 

8.  Respondent  has  read  the  complaint 
and  the  order  contemplated  hereby. 
Respondent  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  Is  Ordered  that  respondent 
American  Family  Publishers,  a  joint 
venture  partnership  of  The  Time 
Incorporated  Magazine  Company  and 
AFP  Associates,  its  successors  and 
assigns,  and  its  oncers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  agent,  independent  contractor, 
or  other  device,  in  connection  with  the 
collection  or  attempted  collection  of  any 
debt  in  or  affecting  commerce,  as 
“commerce”  is  deHned  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  that; 

(IJ  An  attorney  is  actively  and 
substantially  involved  in  the  collection 
of  any  debt: 

(2)  Legal  action  with  respect  to  any 
alleged  debt  is  about  to,  or  will,  be 
initiated. 

B.  Failing  to  instruct  any  debt 
collector  it  retains  engages,  or  employs 
to  comply  fully  with  all  provisions  of  the 
Fair  Debt  Collection  Practices  Act,  15 
U.S.C.  1692  et  seq.,  as  amended  or  as  it 
may  hereafter  be  amended. 

II 

It  Is  Further  Ordered  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  present  and  future  officers, 
agents,  representatives,  and  employees 
having  responsibility  with  respect  to  the 
collection  of  debts  and  to  each  of  the 
present  and  future  debt  collectors  that 
respondent  retains,  engages  or  employs 
and  shall  secure  from  each  such  person 
or  entity  a  signed  statement 
acknowledging  receipt  of  said  Order. 


II 

It  Is  Further  Ordered  That: 

A.  For  purposes  of  this  Order,  the 
following  dehnitions  shall  apply: 

(1)  “Consumer  Accounts”  shall  mean 
a  debt  owed  to  respondent  by  a  direct 
mail  purchaser  of  magazines  or  other 
goods  or  products; 

(2J  “Debt  Collector”  shall  mean  an 
independent  third  party  engaged  in  the 
collection  of  debts  on  behalf  of  itself  or 
others. 

B.  Respondent  is  enjoined  from: 

(1)  Encouraging,  including,  advising  or 
coercing  any  debt  collector  to  which  it 
sells,  transfers,  or  assigns  title  to 
consumer  accounts  to  engage  in  acts  or 
practices  that  are  prohibited  by  Section 
1(A)  of  this  Order  with  respect  to  such 
consumer  accounts,  provided  that  mere 
negotiation  of  the  price  of  sale  without 
referring  to  or  suggesting  practices 
prohibited  by  section  1(A)  of  this  Order 
shall  not  be  deemed  to  be  encouraging, 
inducing,  advising  or  coercing; 

(2)  Failing  to  take  reasonable  steps 
sufficient  to  determine  whether  any  debt 
collector  to  which  it  sells,  transfers,  or 
assigns  title  to  consumer  accounts 
engages  in  collection  activities 
prohibited  by  section  1(A)  of  this  Order 
with  respect  to  such  consumer  accounts.  . 
Respondent  shall  have  satisfied  its  duty 
to  determine  which  practices  are 
employed  by  a  debt  collector  if  it 
instructs  and  contractually  requires  such 
debt  collector  to  provide  regularly  to 
respondent  collection  letters  used  by 
such  debt  collector,  and  investigates  all 
consumer  complaints  received  by 
respondent  (including  those  received 
from  third  parties  such  as  government 
agencies  and  better  business  bureaus) 
that  state  or  imply  a  violation  of  Section 
1(A)  of  this  Order  by  debt  collectors. 

(3)  Selling,  transferring  or  assigning 
title,  or  continuing  to  sell,  transfer  or 
assign  title  to  consumer  accounts  to  any 
debt  collector  when  it  has  actual 
knowledge  or  knowledge  fairly  implied 
that  such  debt  collector  is  engaged  in 
acts  or  practices  prohibited  by  section 
1(A)  of  this  Order,  unless  responde'ht  has 
a  bona  fide  belief  that  such  debt 
collector  is  immediately  ceasing  to 
engage  in  such  prohibited  acts  or 
practices. 

(4)  Failing  to  notify  the  Associate 
Director  of  Enforcement  that  it  has 
terminated  the  sale,  transfer  or 
assignment  of  title  to  consumer  accounts 
to  a  debt  collector  pursuant  to  the 
requirements  of  subsection  (3)  above. 

(5)  Failing  to  maintain,  for  a  period  of 
five  (5)  years  from  the  date  of  entry  of 
this  Order,  records  sufficient  to 
demonstrate  compliance  with  the  Order. 
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IV 

It  Is  Further  Ordered  That, 
notwithstanding  anything  herein  to  the 
country: 

A.  Respondent  shall  have  a  complete 
defense  to  any  charge  that  it  has 
violated  section  1(A)  of  this  Order  if  title 
to  the  subject  consumer  accounts  had 
been,  at  the  time  the  alleged  violations 
occurred,  assigned  or  transferred  to  a 
debt  collector  in  a  bona  fide,  arm's- 
length  irrevocable  sale;  and 

B.  A  debt  collector  shall  not  be 
deemed  retained,  engaged  or  employed 
for  purposes  of  determining  compliance 
with  Section  I(B]  of  this  Order  if  title  to 
the  subject  consumer  accounts  had 
been,  at  the  time  the  alleged  violations 
occurred,  assigned  or  transferred  to  such 
debt  collector  in  a  bona  fide,  arm's 
length  irrevocable  sale. 

V 

It  Is  Further  Ordered  That  for  a  period 
of  five  (5)  years  from  the  entry  of  this 
Order,  respondent  shall  promptly  notify 
the  Federal  Trade  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change,  such  as  relocation,  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor,  the  creation 
or  dissolution  of  subsidiaries  or  any 
other  change  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

It  Is  Further  Ordered  That  respondent 
shall,  within  sixty  (60)  days  of  the  date 
of  service  of  this  Order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  containing 
consent  order  to  cease  and  desist  from 
respondent  American  Family  Publishers. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  (issued 
April  23, 1990)  alleges  that  respondent 
engaged  various  debt  collection 
agencies  to  collect  its  unpaid  accounts 
and  used  these  debt  collection  agencies 
to  send  deceptive  attorney  collection 
letters  to  consumers.  Through  these 
letters,  AFP’s  collectors  misrepresented 
that  an  attorney  is  actively  and 


substantially  involved  in  the  collection 
of  the  debt  and  that  legal  action  is  about 
to  or  will  be  initiated  if  payment  is  not 
made. 

The  complaint  alleges  that  respondent 
engaged  in  unfair  and  deceptive  acts  or 
practices  in  violation  of  section  5(a)  of 
the  Federal  Trade  Commission  Act 
because  it  knowingly  approved  the 
misrepresentations  made  by  its  debt 
collectors  or  acted  in  concert  with  or 
knowingly  assisted  its  collection 
agencies  in  making  such 
misrepresentations. 

The  proposed  order  prohibits 
respondent  from  misrepresenting 
directly  or  by  implication,  that  (1)  an 
attorney  is  actively  and  substantially 
involved  in  the  collection  of  any  debt, 
and  (2)  legal  action  with  respect  to  any 
alleged  debt  is  about  to,  or  will,  be 
initiated.  Respondent  is  also  prohibited 
from  failing  to  instruct  any  debt 
collector  it  retains,  engages,  or  employs 
to  comply  fully  with  all  the  provisions  of 
the  Fair  Debt  Collection  Practices  Act. 

15  U.S.C.  1692  et  seq.  Respondent  is 
required  to  distribute  a  copy  of  the  order 
to  present  and  future  ofHcers, 
employees,  and  its  outside  debt 
collectors. 

Additionally,  part  III  of  the  proposed 
order  requires  that  if  respondent  sells  or 
transfers  its  accounts  to  debt  collectors 
in  any  fashion,  respondent  (1)  may  not 
encourage  the  debt  collector  to  engage 
in  practices  prohibited  by  the  order,  (2) 
must  take  steps  to  determine  whether 
the  debt  collector  engages  in  collection 
activities  prohibited  by  the  order,  (3) 
may  not  sell  account  to  a  debt  collector 
when  it  has  knowledge  that  such 
collector  is  engaged  in  acts  prohibited 
by  the  order  and,  (4)  must  notify  the 
Commission  when  it  terminates  a  sales 
to  a  debt  collector  because  it  had 
knowledge  that  the  debt  collector 
engaged  in  practices  prohibited  by  this 
order.  The  requirements  of  part  III  of  the 
proposed  order  are  considered  by  the 
Commission  to  be  appropriate  relief  in 
this  case  to  prevent  recurrence  of  the 
alleged  statutory  violations. 

The  order  further  provides  that 
respondent  shall  have  a  complete 
defense  to  any  charge  that  it  violated 
provision  1(A)  of  the  order  if,  at  the  time 
the  violations  occurred,  title  to  the 
accounts  had  been  transferred  to  a 
collector  in  a  bona  fide,  arm's-length, 
irrevocable  sale. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 


constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

C.  Landis  Plummer, 

Acting  Secretary. 

(FR  Doc.  92-17125  Filed  7-20-92;  12:01  pm) 
BUUNG  CODE  67S(M)1-M 

[File  No.  912  3165] 

Nikki  Fashions,  Ltd.,  et  al.;  Proposed 
Consent  Agreement  With  Anaiysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Massachusetts- 
based  retailer  of  designer  clothing  and 
its  owner  from  selling  misbranded 
textile  fiber  and  wool  products,  and 
from  selling  wearing  apparel  from  which 
they  have  removed  the  required  care 
label. 

DATES:  Comments  must  be  received  on 
or  before  September  21, 1992. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristie  Woods,  Boston  Regional  Office, 
Federal  Trade  Commission,  10 
Causeway  St.,  room  1184,  Boston,  MA. 
02222-1073.  (817)  565-7240. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  .subject  to  final  approval, 
by  the  Commission,  has  been  placed  on  _ 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of  Nikki  Fashions  Ltd.,  a  . 
corporation,  and  Nicolina  P.  Varrichione, 
individually  and  as  an  officer  of  Nikki 
Fashions  Ltd. 
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[FILE  NO.  912  3165) 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Nikki 
Fashions  Ltd.,  a  corporation,  and 
Nicolina  P.  Varrichione,  individually 
and  as  an  ofHcer  of  said  corporation, 
(“proposed  respondents")  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  Is  Hereby  Agreed  by  and  between 
Nikki  Fashions  Ltd.,  by  its  duly 
authorized  officer  and  Nicolina  P. 
Varrichione,  individually  and  as  an 
officer  of  said  corporation,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Nikki 
Fashions  Ltd.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  the  laws  of  Commonwealth  of 
Massachusetts.  Its  office  and  principal 
place  of  business  is  located  at  328 
Worcester  Road,  Framingham. 
Massachusetts  01701. 

2.  Proposed  respondent  Nicolina  P. 
Varrichione,  is  sole  shareholder  and 
president  of  the  corporate  proposed 
respondent  named  herein.  She 
formulates,  directs  and  controls  the  acts 
or  practices  of  proposed  respondent 
Nikki  Fashions  Ltd.  Her  office  and 
principal  place  of  business  are  the  same 
as  that  of  said  corporate  proposed 
respondent. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

4.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  Hndings  of  fact  and 
conclusions  of  law; 

a  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 
d.  ^1  claims  under  the  Equal  Access 
to  Justice  Act  5  U.S.C.  504. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  In 
respect  Aereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 


respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  from  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondents  that  they  have  violated  the 
law  as  alleged  in  the  draft  complaint 
here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  here  attached 
and  its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  TTie  order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
complaint  and  decision  containing  the 
agreed-to  order  to  proposed 
respondents’  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order.  • 
ProiK)3ed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  Is  Ordered  that  respondents  Nikki 
Fashions  Ltd.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Nicolina  P.  Varrichione, 
individually  and  as  an  officer  of  said 


corporation,  and  respondents’ 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  any  other  device, 
in  connection  with  any  textile  fiber 
product  as  “textile  fiber  product”  is 
defined  in  the  Textile  Fiber  Products 
Identification  Act,  as  amended 
(hereinafter  “TFPI  Act"),  do  forthwith 
cease  and  desist  from  offering  for  sale, 
selling,  advertising,  delivering, 
transporting  or  causing  to  be 
transported,  after  shipment  in 
commerce,  as  “commerce"  is  defined  in 
the  TFPI  Act,  textile  fiber  products  that 
are  misbranded  in  that  they  do  not  have 
securely  affixed  to,  or  placed  on,  each 
such  product  in  the  location,  manner, 
and  form  required  by  the  TFPI  Act,  a 
stamp,  tag,  label  or  other  means  of 
identification  correctly  showing,  in  a 
clear  and  conspicuous  manner,  each 
element  of  information  required  to  be 
disclosed  by  section  4(b)  of  the  TFPI 
Act. 

II 

It  Is  Further  Ordered  that  respondents 
Nikki  Fashions  Ltd.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Nicolina  P.  Varrichione, 
individually  and  as  an  ofiicer  of  said 
corporation,  and  respondents' 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  any  other  device, 
in  connection  with  any  wool  product  as 
“wool  product”  is  defined  in  the  Wool 
Products  Labeling  Act  of  1939,  as 
amended  (herein  “Wool  Act”),  do 
forthwith  cease  and  desist  fiom  offering 
for  sale,  selling,  advertising,  delivering, 
transporting  or  causing  to  be 
transported,  after  shipment  in 
commerce,  as  “commerce”  is  defined  in 
the  Wool  Act  wool  products  that  are 
misbranded  in  that  diey  do  not  have 
affixed  to,  or  placed  on,  each  such 
product  in  the  location,  manner,  and 
form  required  by  the  Wool  Act,  a  stamp, 
tag,  label  or  other  means  of 
identification  correctly  showing,  in  a 
clear  and  conspicuous  manner,  each 
element  of  information  required  to  be 
disclosed  by  section  4(a)(2)  of  the  Wool 
Act. 

in 

It  Is  Ordered  that  respondents  Nikki 
Fashions  Ltd.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Nicolina  P.  Varrichione, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents’ 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  any  other  device, 
in  connection  with  the  offering  for  sale 
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and  sale  of  any  textile  Hber  product,  as 
“textile  fiber  product”  is  defined  in  the 
TFPI  Act,  do  forthwith  cease  and  desist 
from  removing  or  mutilating,  or  causing 
or  participating  in  the  removal  or 
mutilation  of,  any  stamp,  tag,  label  or 
other  identification  required  by  the  TFPI 
Act  to  be  afhxed  to  textile  Hber 
products,  prior  to  the  time  any  such 
product  is  sold  and  delivered  to  the 
ultimate  consumer,  without  substituting 
therefor  labels  conforming  to  section 
4(b)  of  the  TFPI  Act. 

IV 

It  Is  Further  Ordered  that  respondents 
Nikki  Fashions  Ltd.,  a  corporation,  its 
successors  and  assigns  and  its  offlcers, 
and  Nicolina  P.  Varrichione, 
individually  and  as  an  ofHcer  of  said 
corporation,  and  respondents’ 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  any  other  device, 
in  connection  with  the  offering  for  sale 
and  sale  of  any  wool  product,  as  "wool 
product”  is  defined  in  the  Wool  Act,  do 
forthwith  cease  and  desist  from 
removing  or  mutilating,  or  causing  or 
participating  in  the  removal  or 
mutilation  of,  any  stamp,  tag,  label  or 
other  identification  required  by  the 
Wool  Act  to  be  afiixed  to  wool 
products,  prior  to  the  time  any  such 
product  is  sold  and  delivered  to  the 
ultimate  consumer,  without  substituting 
therefor  labels  conforming  to  section 
4(a](2]  of  the  Wool  Act. 

V 

It  Is  Further  Ordered  that  respondents 
Nikki  Fashions  Ltd.,  a  corporation,  its 
successors  and  assigns  and  its  ofiicers,' 
and  Nicolina  P.  Varrichione, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents’ 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  any  other  device, 
in  connection  with  the  offering  for  sale 
and  sale  of  any  textile  wearing  apparel, 
as  “textile  wearing  apparel”  is  defined 
in  the  Commission’s  Trade  Regulation 
Rule  relating  to  the  Care  Labeling  of 
Textile  Wearing  Apparel  (hereinafter 
“Care  Labeling  Rule”),  16  CFR  part  423, 
do  forthwith  cease  and  desist  from  , 
removing,  or  causing  or  participating  in 
the  removal  of  any  label  or  tag  required 
by  the  Care  Labeling  Rule  to  be  affixed 
to  textile  wearing  apparel,  unless 
respondents  reattach  such  label  or  tag  to 
the  article  of  wearing  apparel,  prior  to 
the  time  any  such  product  is  sold  and 
delivered  to  the  ultimate  consumer. 

VI 

It  Is  Further  Ordered  that  respondents 


shall  distribute  a  copy  of  this  Order  to 
all  present  and  future  personnel,  agents 
or  representatives  having  sales, 
advertising,  or  policy  responsibilities 
with  respect  to  the  subject  matter  of  this 
Order  and  that  respondents  secure  from 
each  such  person  a  signed  statement 
acknowledging  receipt  of  said  Order. 

VII 

It  Is  Further  Ordered  that,  whenever  a 
stamp,  tag,  label  or  other  form  of 
identification  which  shows  information 
required  by  the  TFPI  Act  or  Wool  Act  is 
substituted  or  otherwise  removed, 
respondents  shall  keep  records  for  a 
period  of  five  (5)  years  sufficient  to 
show  the  information  set  forth  on  the 
removed  stamp,  tag,  label,  or  other  form 
of  identification,  as  well  as  the  name  or 
names  of  the  person  or  persons  from 
whom  such  product  was  received. 

VIII 

It  Is  Further  Ordered  that  respondent 
shall,  for  a  period  of  five  (5)  years  after 
this  Order  becomes  final,  maintain  and 
upon  request,  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying,  all  documents 
that  relate  to  the  manner  and  form  in 
which  respondents  have  complied  with 
this  Order. 

IX 

It  Is  Further  Ordered  that  the 
corporate  respondent  shall,  for  a  period 
of  ten  (10)  years  from  the  date  of  this 
Order,  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  Nikki 
Fashions  Ltd.,  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  this  Order. 

X 

It  Is  Further  Ordered  that  the 
individual  respondent  shall,  for  a  period 
of  ten  (10)  years  from  the  date  of  this 
Order,  promptly  notify  the  Commission 
of  the  discontinuance  of  her  present 
business  or  employment  and  of  each 
affiliation  with  a  new  business  or 
employment  whose  activities  include  the 
sale  or  offer  for  sale  of  any  type  of 
“textile  fiber  product,”  “wool  product” 
or  “textile  wearing  apparel,”  as  those 
terms  are  defined  in  the  TFPI  Act,  the 
Wool  Act  and  the  Care  Labeling  Rule, 
respectively,  or  of  her  affiliation  with  a 
new  business  or  employment  in  which 
her  own  duties  and  responsibilities 
involve  the  sale  or  offer  for  sale  of  any 
such  product.  Each  such  notice  shall 


include  the  respondent’s  new  business 
address  and  a  statement  of  the  nature  of 
the  business  or  employment  in  which 
the  respondent  is  newly  engaged  as  well 
as  a  description  of  respondent’s  duties 
and  responsibilities  in  connection  with 
the  business  or  employment. 

XI 

It  Is  Further  Ordered  that  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  submit  a 
report,  in  writing,  to  the  Federal  Trade 
Commission  setting  for  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  Order, 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Nikki  Fashions  Ltd., 
a  Massachusetts  corporation,  and 
Nicolina  P.  Varrichione,  individually 
(collectively,  the  “proposed 
respondents”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  the  alleged  sale 
by  proposed  respondents  of  misbranded 
textile  fiber  products  and  misbranded 
wool  products.  Proposed  respondents 
are  also  alleged  to  have  removed  care 
labels  from  certain  articles  of  textile 
wearing  apparel  sold  by  them.  The 
Commission’s  proposed  complaint 
alleges  that  proposed  respondents  have 
mutilated  or  removed,  from  textile  fiber 
products  and  wool  products,  tags,  labels 
or  other  means  of  identifying  the 
constituent  fibers  and  percentages  of 
such  products  and/or  the  country  where 
such  products  were  processed  or 
manufactured.  The  proposed  complaint 
also  alleges  that  this  conduct  by 
proposed  respondents  violates  the 
Textile  Fiber  Products  Identification 
Act,  15  U.S.C.  70  et  seq.,  and  the 
regulations  promulgated  thereunder,  see 
16  CFR  Part  303,  as  well  as  the  Wool 
Act.  15  U.S.C.  68  et  seq.,  and  the 
regulations  promulgated  thereunder,  see 
16  CFR  part  300. 

The  Textile  Fiber  Products 
Identification  Act  and  the  Wool  Act 
make  it  an  unfair  and  deceptive  act  or 
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practice  to  offer  for  sale  a  misbranded 
textile  fiber  product  or  wool  product. 

See  15  U.S.C.  70a  and  68a.  Textile  fiber 
products  and  wool  products  are 
misbranded  if  they  are  not  labeled  as  to 
the  constituent  fiber  content,  the 
percentages  of  fiber  content  or  the  name 
of  the  country  where  these  products 
were  processed  or  manufactiu'ed.  See  15 
U.S.C.  70b  and  68b. 

The  Commission’s  proposed 
complaint  further  alleges  that  proposed 
respondents  have  sold  wearing  apparel 
to  consumers  after  removing  the  care 
labels  from  these  articles  of  clothing. 

The  Commission’s  Trade  Regulation 
Rule  relating  to  the  Care  Labeling  of 
Textile  Wearing  Apparel,  see  CFR  part 
423,  requires  manufacturers  and 
importers  to  affix  labels  to  articles  of 
textile  wearing  apparel  in  order  to 
provide  regular  care  instructions  to 
purchasers.  The  proposed  complaint 
alleges  that  proposed  respondents’ 
removal  of  these  care  labels  is  an  unfair 
and  deceptive  act  or  practice,  in 
violation  of  section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45, 
because  consumers  are  misled  into  using 
improper  care  procedures  that  are 
harmful  to  the  articles  of  wearing 
apparel. 

The  proposed  consent  order  is  drafted 
to  ensure  proposed  respondents’ 
compliance  with  the  relevant  statutes 
and  regulations  by  enjoining  future 
violations.  The  proposed  order  prohibits 
proposed  respondents  from  selling 
misbranded  textile  fiber  products  and 
wool  products  and  from  selling  wearing 
apparel  from  which  proposed 
respondents  have  removed  the  required 
care  label.  The  proposed  order  also 
contains  standard  order  provisions 
requiring  proposed  respondents  to: 
Retain  records  demonstrating  their 
compliance  with  the  order,  distribute  the 
order  to  certain  present  and  future 
employees:  notify  the  Commission  of 
any  changes  in  the  structure  of  the 
corporate  respondent  or  in  the  business 
or  employment  of  the  individual 
respondent;  and  to  report  to  the 
Commission  their  compliance  with  the 
terms  of  the  order. 

'The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  to 
modify  in  anyway  its  terms. 

C.  Landis  Plummer, 

Acting  Secretary. 

(FR  Doc.  92-17124  Filed  7-20-92;  12:01  pm] 
BILUNQ  CODE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Research  and 
Development  Agreement;  CRADA  92- 
03 

agency:  Centers  for  Disease  Control 
(CDC),  Public  Health  Service.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  (CDC),  National  Center  for 
Environmental  Health  and  Injury 
Control,  Division  of  Environmental 
Health  Laboratory  Sciences,  desires  to 
enter  into  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
manufacturers  of  in  vitro  diagnostic 
products  and/or  instrumentation  to 
develop  and/or  improve  methodology 
for  a  reference  method  for  the 
measurement  of  low  density  lipoprotein 
(LDL)  cholesterol.  'The  collaborator  and 
CDC  will  jointly  perform  research  aimed 
at  the  development  or  improvement  of  a 
method  to  achieve  the  specificity, 
precision,  accuracy,  and  transferability 
required  of  a  national  reference  method. 
The  CDC  will  provide  technical 
expertise,  consultation  and  guidance, 
reference  sera,  analytical  support,  and 
method  evaluation  and  testing. 

It  is  anticipated  that  all  inventions 
that  may  arise  from  this  CRADA  will  be 
jointly  owned  and  with  an  option  for  an 
exclusive  royalty-bearing  license  to  the 
collaborator  with  which  the  CRADA  is 
made.  The  CRADA  will  be  executed  for 
a  2-year  period  with  the  possibility  of 
renewal  for  another  2-year  period. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into  useful, 
marketable  products,  a  great  deal  of 
latitude  is  given  to  Federal  agencies  in 
implementing  collaborative  research.  As 
a  Federal  agency,  the  CDC  may  accept 
staff,  facilities,  equipment,  supplies,  and 
money  from  the  other  participants  in  a 
CRADA:  CDC  may  provide  staff, 
facilities,  equipment,  and  supplies  to  the 
project.  The  single  restriction  in  this 
exchange  is  that  CDC  may  not  provide 
funds  to  the  other  participants  in  a 
CRADA. 

SUPPLEMENTARY  INFORMATION:  This 
opportunity  is  available  until  30  days 
afier  publication  of  this  notice. 
Respondents  may  be  provided  a  longer 
period  of  time  to  furnish  additional 
information  if  CDC  finds  this  necessary. 
For  additional  information  contact: 

Technical  Contact 

Parvin  P.  Waymack,  Ph.D.,  Special 
Activities  Branch  (404)  488-4126,  or  L 


Omar  Henderson,  Ph.D.,  Clinical 
Biochemistry  Branch  (404)  488-4132 
Division  of  Environmental  Health 
Laboratory  Sciences,  National  Center 
for  Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control, 

1600  Clifton  Road,  NE.,  Mailstop  F-25. 
Atlanta.  GA  30333. 

Business  Contact 

Jim  Holler,  Ph.D.,  Special  Activities 
Branch,  Division  of  Environmental 
Health  Laboratory  Sciences,  National 
Center  for  Environmental  Health  and 
Injury  Control,  Centers  for  Disease 
Control,  1600  Clifton  Road,  NE., 

Mailstop  F-25,  Atlanta,  GA  30333, 
telephone  (404)  488-4176. 

Applicants  will  be  judged  according  to 
the  following  criteria: 

1.  Soundness  of  the  methodological 
approach  and  research  plan; 

2.  Adequacy  and  technical 
capabilities  of  the  staff  to  develop  the 
desired  method; 

3.  Ability  to  develop,  produce,  market, 
and  support  the  necessary  reagent  and 
instrumentation; 

4.  Evidence  of  scientific  credibility: 
and 

5.  Ability  to  complete  the  CRADA  in  a 
timely  fashion. 

This  CRADA  is  proposed  and  ' 
implemented  under  the  1986  Federal 
Technology  Transfer  Act:  Public  Law 
99-502. 

The  responses  must  be  made  to:  Jim 
Holler,  Technology  Transfer 
Coordinator,  Division  of  Environmental 
Health  Laboratory  Sciences,  NCEHIC. 
Centers  for  Disease  Control;  1600  Clifton 
Road,  NW.,  Mailstop  F-25;  Atlanta,  GA 
30333. 

Dated:  July  15, 1992. 

Ladene  H.  Newton, 

Acting  Associate  Director  for  Management 
and  Operations;  Centers  for  Disease  Control. 
(FR  Doc.  92-17089  Filed  7-20-92: 12:01  pm] 
BIUINQ  CODE  4160-1S-M 


Cooperative  Research  and 
Development  Agreement,  CRADA  92- 
04 

agency:  Centers  for  Disease  Control 
(CDC),  Public  Health  Service,  HHS. 
action:  Notice. 

summary:  The  Centers  for  Disease 
Control  (CDC),  National  Center  for 
Environmental  Health  and  Injury 
Control,  Division  of  Environmental 
Health  Laboratory  Sciences,  desires  to 
enter  into  a  Cooperative  Research  and 
Development  A^ement  (CRADA)  with 
manufacturers  of  control  and  reference 
materials  to  develop  a  stable 
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preparation  (preferably  lyophUixed) 
suitable  for  standardizuig  the 
measurement  of  Apo  B  and  low  density 
lipoprotein  (LDL)  cholesterol.  The 
collaborator  and  CDC  will  jointly 
perform  research  aimed  at  the 
development  of  a  stable  lyophilized 
reference  material  which  is  essentially 
matrix  free  end  closely  approximates 
fresh  human  serum  in  the  measurement 
of  Apo  B  and  iDL-cholesterol.  The  CDC 
will  provide  technical  expertise, 
consultation  and  guidance,  analytical 
support,  and  evaluation  and  testing  of 
the  reference  sera. 

It  is  anticipated  that  all  inventions 
that  may  arise  frtMn  this  CRAOA  will  be 
jointly  owned  and  with  an  option  for  an 
exclusive  royalty-bearing  license  to  the 
collaborator  with  which  the  CRADA  is 
made.  The  CRADA  will  be  executed  for 
a  2-year  period  with  the  possibility  of 
renewal  for  aix>ther  2-year  period. 

Because  CRADAs  are  designed  to 
facilitate  the  develc^ment  of  scientific 
and  technological  knowledge  into  useful, 
maiiietable  products,  a  great  deal  of 
latitude  is  given  to  Federal  agencies  in 
implementing  collaborative  research.  As 
a  Federal  agency,  the  CDC  may  accept 
staff,  facilities,  equipment,  supplies,  and 
money  from  the  other  participants  in  a 
CRADA;  CDC  may  provide  staff, 
facilities,  equipment,  and  supplies  to  the 
project  The  single  restriction  in  this 
exchange  is  that  CDC  may  not  provide 
funds  to  the  other  participants  in  a 
CRADA. 

SUPPLEMENT ARV  INFORMATtON:  This 
opportimity  is  available  until  30  days 
after  publication  of  this  notice. 
Respondents  may  be  provided  a  longer 
period  of  time  to  furnish  additional 
information  if  CDC  finds  this  necessary. 
For  additional  information  contact; 

Technical  Contact 

L.  Omar  Henderson,  Ph.D.,  Clinical 
Biochemistry  Branch  (404)  486-4132  or 
Parvin  P.  Waymack,  PhD..  Special 
Activities  Branch  (404)  488-4126, 

Division  of  Environmental  Health 
Laboratory  Sciences.  National  Center 
for  Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control, 
1600  Clifton  Road,  NE.,  Mailstop  F-25, 
Atlanta,  GA  30333. 

Business  Contact 

Jim  Holler.  PhD.,  Special  Activities 
Branch,  Division  of  Environmental 
Health  Laboratory  Sciences,  National 
Center  for  Environmental  Health  and 
Injury  Control,  Centers  for  EKsease 
Control,  1600  Clifton  Road,  NE^ 

Mailstop  F-25,  Atlanta,  GA  30333, 
telephone  (404)  488-4176. 

Applicants  will  be  judged  according  to 
the  following  criteria: 


1.  Soundness  of  the  research  plan  and 
approach; 

2.  Adequacy  and  technical 
capabilities  of  the  staff  to  develop  the 
desired  reference  material; 

3.  Ability  to  maintain,  store, 
distribute,  and  support  the  production  of 
reproducible  lots  of  reference  material; 

4.  Evidence  of  scientific  credibility, 
and 

5.  Ability  to  complete  the  CRADA  in  a 
timely  fashion. 

This  CRADA  is  proposed  and 
implemented  under  the  1966  Federal 
Technology  lYansfer  Act:  Public  Law 
96-502. 

The  responses  must  be  made  to:  Jim 
Holler,  Technology  Transfer 
Coordinator,  Division  of  Environmental 
Health  Laboratory  Sciences,  NCEHIC, 
Centers  for  Disease  Control,  1600  Clifton 
Road.  NE..  Mailstop  F-25,  Atlanta  GA 
30333. 

Dated:  July  15, 1992. 

Ladene  H.  Newton. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
(FR  Doc.  92-17090  Filed  7-20-9Z;  12«1  pmj 
BRXBIQ  cooe  4160- tS-M 


Food  and  Drug  Administration 

[Docket  No.  92F-0261] 

Cardollte  Corp4  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

action;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cardolite  Corp.  has  filed  a  petiticm 
proposing  that  the  food  additive 
reg^ations  be  amended  to  provide  for 
the  safe  use  of  3-pentadecenyl  phenol 
mixture  (obtained  from  cashew  nutshell 
liquid)  reacted  with  formaldehyde  and 
ethylmvediamine  in  a  ratio  of  1:2:2  as  an 
epoxy  curing  agent  in  resins  and 
coatings  intended  fw  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT; 
Helen  R.  ThcHsheim,  Center  for  Food 
Safety  and  Af^lied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-254- 
9511. 

SUPPLEMENTARY  MFORMATION;  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(bK5}}), 
notice  is  given  that  a  petition  (FAP 
2B4326)  has  been  Bled  by  Car^lite 
Corp.,  c/o  1414  Fenwick  Lane,  Silver 
Spring,  MD  20910.  The  petition  proposes 
to  amend  the  food  additive  regulations 
to  provide  fw  the  safe  use  of  3- 
pentadecen^  phenol  mixture  (obtained 


from  cashew  nutshell  liquid)  reacted 
with  formaldehyde  and  ethylenediamine 
in  a  ratio  of  1:2:2  as  an  epoxy  ciiring 
agent  in  resins  and  coatings  intend^  for 
contact  virith  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency‘8 
finding  of  no  significant  impact  ai^  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Regbter  in  accordance  with  21 
CFR  25.40(c). 

Dated:  )uly  8. 1992. 

Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  92-17060  Filed  7-20-92;  12-01  [xn) 
BuxiNa  cooc  4160-ai-v 


(Docket  No.  91P-03351 

Canned  Tuna  Deviating  From  idenitly 
Standard;  Amendment  of  Temporary 
Permit  for  Market  Testing 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  it  is  amending  a  temporary  permit 
issued  to  Bumble  Bee  Seafoods,  Inc.,  to 
market  test  products  designated  as 
“chunk  hght  tuna  with  jalapeno  in 
wateF*  and  “chunk  light  tuna  with 
jalapeno  in  oiP  diat  deviate  fivm  the 
U.S.  standards  of  identity  for  canned 
tuna  (21  CFR  161.190),  to  increase  the 
area  distribution,  and  to  increase  the 
amount  of  chunk  light  tima  with 
jalapeno  in  oil  to  be  distributed. 

FOR  FURTHER  NNORMATION  CONTACT: 
Mididle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutriticni  (HFF-414), 
Food  and  Drug  Administration,  200  C  ^ 
SW..  Washington,  DC  20204, 202-205- 
5106. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17,  FDA 
issued  a  temporary  permit  (56  FR  48212, 
September  24, 1991]  to  Bumble  Bee 
Seafoods.  Inc.,  5775  Roscoe  Ct,  San 
Diego,  CA  92123.  to  market  test  in 
interstate  commerce  canned  tuna 
products  formulated  by  adding  cho{q;>ed 
or  diced  jalapeno  peppers  that  have 
been  previously  prepared  and  packed  in 
brine.  The  agency  issued  the  permit  to 
facilitate  market  testing  in  the 
southwestern  United  States. 

The  test  products  deviate  from  the 
U.S.  standard  of  identity  fw  canned 
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tuna  (21  CFR  161.190]  in  that  they 
contain  diced  or  chopped  green  jalapeno 
peppers.  The  amount  of  jalapeno 
peppers  added  does  not  exceed  10 
percent  of  the  water  capacity  of  the  can. 
Jalapeno  peppers  replace  part  of  the 
liquid  (water  or  oil]  and  do  not  affect  the 
tuna  Hsh  HU  portion.  The  test  products 
meet  all  requirements  of  the  standard 
with  the  exception  of  this  deviation. 

Bumble  Bee  Seafoods,  Inc.,  has 
requested  that  FDA  amend  its 
temporary  permit  by  increasing  the  area 
of  distribution  to  include  the  entire 
United  States  and  its  territories  and 
possessions.  The  firm  also  requested 
that  FDA  amend  its  temporary  permit  to 
increase  the  amount  of  chunk  light  tuna 
with  jalapeno  in  oil  from  300,000  cases 
containing  24  cans  of  tuna  with  jalapeno 
peppers  in  soybean  oil,  each  can 
weighing  175  grams  (6 1/8  ounces],  to 
400,000  cases.  The  amount  of  tuna  with 
jalapeno  peppers  in  spring  water  to  be 
market  tested  remains  the  same.  The 
purpose  of  the  amendment  is  to  provide 
the  permit  holder  with  a  broader  base 
for  measuring  consumer  acceptance  of 
the  test  products. 

Therefore,  under  the  provision  of  21 
CFR  130.17(0,  FDA  is  amending  the 
temporary  permit  to  increase  the  area  of 
distribution  to  include  the  entire  United 
States  and  its  territories  and 
possessions  and  to  increase  the  quantity 
of  chunk  light  tuna  with  jalapeno  in  oil 
from  300,000  to  400,000  cases.  All  other 
terms  and  conditions  of  this  permit 
remain  the  same. 

Dated;  July  8, 1992. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  92-17062  Filed  7-20-92;  12:01  pm) 
BILUNG  CODE  4160-01-F 


[Docket  No.  92F-0260] 

Quantum  Chemical  Corp.;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA]  is  announcing 
that  Quantum  Chemical  Corp.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  propylene 
modified  ethylene-n-butyl  acrylate  for 
use  as  a  component  in  the  manufacture 
of  food  packaging  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335],  Food  and 


Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b](5]  (21  U.S.C.  348(b](5)]]. 
notice  is  given  that  a  petition  (FAP 
2B4327]  has  been  Hied  by  Quantum 
Chemical  Corp.,  11500  Northlake  Dr., 
Cincinnati,  OH  45249.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
propylene  modified  ethylene-/i-butyl 
acrylate  for  use  as  a  component  in  the 
manufacture  of  food  packaging 
materials. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  Hnds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
Bnding  of  no  significant  impact  and  the 
evidence  supporting  that  Hnding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c]. 

Dated:  July  8. 1992. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.‘92-17061  Filed  7-20-92: 12:01  pm) 
BILUNG  CODE  4160-01-r 


[Docket  No.  92E-0154] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ADSOL®  Red  Cell 
Preservation  Solution  System 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA]  has  determined 
the  regulatory  review  period  for 
ADSOL®  Red  Cell  Preservation 
Solution  System  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration.  Rm. 
1-23, 12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  P.  Sparks,  Office  of  Health  Affairs 
(HFY-20],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 


SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417] 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670] 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive] 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
ei^ective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued],  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
speciHed  in  35  U.S.C.  156(g](l](B]. 

FDA  recently  approved  for  marketing 
the  human  drug  product  ADSOL®  Red 
Cell  Preservation  Solution  System. 
ADSOL®  Red  Cell  Preservation 
Solution  System  (sodium  citrate,  citric 
acid,  dextrose,  monobasic  phosphate, 
mannitol,  and  adenine  in  BTHC  plastic 
blood  bags]  is  indicated  for  the 
collection  and  storage  of  blood  and 
components  under  conditions  equivalent 
to  those  employed  with  currently 
approved  plastic  containers.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  OfHce  received  a  patent 
term  restoration  application  for 
ADSOL®  Red  Cell  Preservation 
Solution  System  (U.S.  Patent  No. 
4,710,532]  from  Morflex,  Inc.,  and  the 
Patent  and  Trademark  OfHce  requested 
FDA’s  assistance  in  determining  this 
patent’s  eligibility  for  patent  term 
restoration.  FDA,  in  a  letter  dated  May 
6, 1992,  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
ADSOL®  Red  Cell  Preservation 
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Solution  System  represented  die  first 
commercial  marketing  of  the  product. 
Shortly  thereafter,  the  Patent  and 
Trademark  Office  requested  that  FDA 
determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
^SOL(g)  Red  Cell  Preservation 
Solution  System  is  1.192  days.  Of  this 
time,  496  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  696  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i}  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
September  21, 1988.  FDA  has  verified 
the  applicant's  claim  that  September  21, 
1988,  was  the  date  the  investigational 
new  drug  application  became  effective. 

2.  The  date  the  application  wos 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
50S(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  January  30, 1990.  FDA  has 
verified  the  applicant's  claim  that 
January  30, 1990,  was  the  date  the  new 
drug  application  (NDAJ  for  ADSOL® 
(NDA  90-0223)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  December  27, 1991.  FDA  has 
verified  the  applicant's  claim  that  NDA 
90-0223  was  ai^roved  on  December  27, 
1991. 

This  determinatiOTi  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculaticms 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extensicm, 
this  applicant  seeks  391  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  21, 1992,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  19, 1993, 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  bui^n,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
Part  1. 98th  Cong^  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  fcnmat 
S];>ecified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
sulxnitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a jn.  and  4  pja,  Monday  through  Friday. 

Dated:  )uly  12. 1982. 

AUen  B.  Doncaa. 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  92-17063  Piled  7-20-82;  12:01  pm) 
MUJNe  COOC  4W0-ei-F 


[Docket  No.  92E-01S11 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  CPD  Bloo<M*ack® 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUINMARY:  The  Food  and  Drug 
Administraticm  (FDA)  has  determined 
the  regulatory  review  period  for  CPD 
Blood-Pack®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Cmnmissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
addresses:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTmR  INFORMATION  CONTACT: 

Joel  P.  Sparks,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20657,  301-443-1382. 
SUFFLEMENTARV  INFORMATION:  The  Drug 
Price  CcMnpetition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatmy 
review  period  forms  the  basis  for 
determining  t)ie  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  Ae  approval 


phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  ctmtinues  until  FDA  grants 
permissKMi  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatwy 
review  period  may  count  towand  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trad«nari(a  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
the  testing  phase  and  approval  phase  as 
spiecified  in  35  U.S.C.  15^g)(l)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  pr^uct  CID  Blood- 
Pack®.  CPD  Blood-Pack® 

(anticoagulent  citrate  phosphate 
dextrose  solution  in  PL  2209  plastic 
ccxttainers)  is  iiKlicated  for  the 
collecticm  and  storage  of  blood  and 
ccHnponents  under  conditions  equivalent 
to  those  employed  with  cmrently 
approved  plastic  containers.  Subsequent 
to  this  approval,  the  Patent  and 
Tradem^  Office  received  a  patent 
term  restOTation  application  for  CPD 
Blood-Park®  (U.&  Patent  No.  4,824,883) 
from  Morflex,  Inc.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restwatioiL 
FDA.  in  a  letter  dated  May  6, 1992, 
advised  the  Patent  and  Trademaric 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  CPD  Blood- 
Pack®  represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
CPD  Blood-Pack®  is  1,192  days.  Of  this 
time,  496  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  696  days  occurred  during 
the  ai^roval  {kase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  SOSfif  of  the  Federal  Food.  Drag, 
and  Cosmetic  Act  became  effective: 
September  21, 1988.  FDA  has  verified 
the  applicant's  claim  that  the  date  the 
investigational  new  drug  appUcation 
(IND)  became  elective  was  September 
21, 1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  January  30, 1990.  The 
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applicant  daims  Jantiarir  22, 19^  as  tlie 
date  the  new  drug  application  (NDA)  for 
CPD  Blood-Pack®  (NDA  90-0224)  was 
nied.  However,  FDA  records  indicate 
that  NDA  90-0224  was  submitted  on 
January  30, 1990. 

3.  The  date  the  application  was 
approved:  December  27, 1991.  FDA  has 
verified  the  applicant's  claim  that  NDA 
90-0224  was  approved  on  December  27, 
1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  aiaxinuim 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  OfHce  applies  several 
statutory  limitations  in  Us  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  391  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  inccHrect  may, 
on  or  before  September  21, 1992,  submit 
to  the  Dodcets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  January  19, 1993,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  %idth  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept  857. 
Part  1, 98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21 CFR  10.30. 

Comments  and  petitions  should  be 
sidmitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies]  and  identified  with  the 
dodcet  numb«  found  in  brackets  in  the 
heading  of  this  docummit  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  Unmtgh  FHday. 

Dated:  July  13, 1982. 

Atten  B.  Ouacaa. 

Acting  Associate  Ctxnmissioaer  for  Health 
Affairs. 

[FR  Doc.  92-17064  Filed  7-20-92;  12:01  pm] 
BILUNG  CODE  4te0-O1-E 


DEPARTMENT  OF  THE  INTEmOR 

Bureau  of  Land  Management 

[CA-060-02-5440-10  ZBBB] 

Availability  of  Final  Envtronmentai 
Impact  Statement  and  Report  for  the 
Proposed  Eagle  Mountain  LandBU, 
Riverside  County,  Califomla 

agency:  Bureau  of  Land  Management. 
Interior. 


action:  Notice  of  availability. 

SUMMARY:  In  accordance  with  section 
102  of  the  National  Environmental 
Policy  Act  of  1969,  a  joint  Final 
Environmental  Impact  Statement  and 
Report  (EIS/EIR)  has  beea  prepared  by 
the  Bureau  of  Land  Management  and 
County  of  Riverside,  California  for  the 
proposed  Eagle  Mountain  Landfill.  The 
Final  EIS/EIR  includes  minor 
modifications  to  the  proposed  actioa 
based  on  public  comment,  new 
regulations,  and  further  analysis. 
Responses  to  all  public  comments  and 
statements  given  at  the  varions  public 
hearings  are  also  included.  The  EIS/EIR 
describes  and  analyzes  four  alternatives 
including  the  proposed  project.  Mine 
Reclamation  Corporation  has  proposed 
to  utilize  the  Kaiser  Steel  Resources, 

Inc.,  Eagle  Mountain  Mine  site  in 
Riverside  County,  California,*  and  an 
associated  railroad  spur  for  a  Class  in 
waste  disposal  facility.  The  site  would 
also  be  used  for  the  storage  of 
recyclable  materials,  rail  and  equipment 
maintenance.  The  proposal  includ^  a 
land  exchange  and  application  for  a 
right-of-way  with  the  BLM  and  a 
Specific  Plan  Amendment  with  the 
County.  The  EIS/EIR  analyzes  the 
effects  of  die  proposed  action  and 
alternatives  on  such  environmental 
issues  as  desert  tortoise,  air  and  water 
quality,  visual  and  cultural  resources, 
and  public  safety.  A  Record  of  Dectsion 
will  be  prepared  by  the  BLM.  however,  a 
decision  will  not  be  made  until  after  the 
BLM  has  received  the  Biological  (pinion 
fiom  the  U.S.  Fish  and  Wildlife  Service. 
It  is  expected  that  the  Biological 
Opinion  will  be  received  before  the  end 
of  November,  1992. 

Public  reading  copies  are  available  for 
review  at  the  following  libraries: 

BLM  library,  Service  Center,  Denver.  CO 
CaHfomia  State  library.  Government 
Publications,  Sacramento,  CA 
Coachella  Branch  Library.  Coachella.  CA 
Desert  Hot  Springs  Branch  Library,  Desert 
Hot  Springs,  CA 
Indio  Branch  library,  ladio,  CA 
Lake  Taamrisk  Branch  Ubrery,  Desert 
Center,  CA 

Los  Angeles  Public  library.  Fifth  SC  Los 
Angeles,  CA 

Los  Angeles  Public  libraiy.  ^xiagSt..  Los 
Angeles,  CA 

Palm  Desert  Branch  Library,  Palm  Desert,  CA 
Palm  Springs  Library  Center,  Pabn  Springs, 
CA 

Palo  Verde  Valley  District  Library.  Blythe, 
CA 

Central  library.  SevenUi  St,  fUversKle.  CA 
San  Bernardino  County  Library,  joshua  Tree. 
CA 

San  Bernardino  County  library.  Adobe  Rd.. 
Yucca  Valley.  CA 

San  Bernardino  County  library,  29  Palms 
Hwy.,  Yucca  Valley.  CA 


San  Bernardino  Public  Library,  West  Otb  St.. 

San  Bernardino,  CA 
UC  Riverside  library.  Government 
Publications,  Riverside,  CA 

Copies  are  also  available  for  review 
at  the  following  BLM  and  County 
offices: 

Bureau  of  Land  Management,  Palm  Springs- 
South  Coast  RA,  63-500  Garnet  Ave.,  P.O. 
Box  2000,  N.  Palm  Springs.  CA  92256-2000. 
Bureau  of  Land  Management  CA  Desert 
District  Ofiice,  6221  Box  Springs  fihrd.. 
Riverside.  CA  92507-0714. 

Riverside  Coimty.  Planniog  OepL.  Coanty 
Admin.  Office,  4080  Lemon  St.,  9th  Fir., 
Riverside.  CA  92501-0651. 

Bureau  of  Land  Management  Califoniia  State 
Ofiice,  Federal  Office  Bldg-  2800  Cottage 
Way,  Rm.  E-2841,  Sacramento,  CA  95825. 
River^e  County  Planning  Dept,  Bermuda 
Dunes  Office,  79733  Country  Club  1^., 
Bermuda  Dunes,  CA  92201. 

Comments  on  die  environmental 
documents  or  the  project  will  be 
accepted  by  the  BLM  for  a  30  day  period 
ending  August  21, 1992.  Your  comments 
will  be  considered  in  arriving  at  SIM's 
decision  on  the  land  exchange  and  right 
of  way  actions.  Please  send  your 
comments  to:  Bureau  of  Land 
Management,  Palm  Springs-South  Coast 
Resource  Area,  Attn:  Steve  Na^e,  63- 
500  Garnet  Ave.,  P.O.  Box  2000,  N.  Palm 
Springs,  CA  92256-2000. 

Dated:  June  26. 1992. 

Steve  Nagle, 

Acting  Area  Manager. 

[FR  Doc.  92-16025  Filed  7-20-92: 6:45  am] 
BILUNQ  CODE  43m-4»-« 


[AK-919-02-4830-02-AOVB) 

Northern  Alaska  Advisory  CouncM 
Public  Meeting 

The  Northern  Alaska  Advisory 
Council  will  hold  a  public  meeting. 
Tuesday,  August  25, 1992,  in  the  dining 
room  of  the  new  kitchen  at  Coklfoot 
Services,  south  of  the  Arctic  Acres  Inn. 
at  Coldfoot,  Alaska  (mile  175  Dalton 
Highway).  The  public  meeting  will  start 
at  8  p.m.  and  end  at  9:30  p.m.  PtdiHc 
comment  will  be  taken  8:30  p.m.  to 
9  p.m.;  written  comments  may  be 
submitted. 

The  meeting  will  be  held  during  a  field 
trip  that  will  familiarize  the  council 
members  with  Bureau  of  Land 
Management  facilities  along  the  Dalton 
Highway.  Daring  the  August  24  to  28 
trip,  and  during  the  public  meeting,  die 
council  will  discuss  the  present  statos  of 
public  facilities  along  the  Dalton,  and 
the  need  to  develop  facilities  to 
accommodate  visitor  safety,  dispense 
information  and  protect  and  conserve 
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the  public  land  and  its  natural 
resources. 

For  information,  contact  the  Public 
Affairs  Office,  Bureau  of  Land 
Management,  1150  University  Avenue, 
Fairbanks,  Alaska  99709,  telephone  (907) 
474-2231. 

Dated:  July  14, 1992. 

Roger  Bolstad, 

Designated  District  Manager. 

(FR  Doc.  92-17091  Filed  7-20-92;  12:01  pm] 
BILLING  CODE  4310-JA-M 


INV-930-92-4212-14;  N-452331 

Corrected  Realty  Action  Non- 
Competitive  Sale  of  Public  Lands  In 
Clark  County,  NV 

The  Notice  of  Realty  Action  published 
in  the  Federal  Register  on  June  12, 1992 
(57  FR  25075:  FR  Doc  92-13805),  is 
hereby  corrected  with  respect  to  the 
authorization  under  which  a  portion  of 
the  sale  will  occur.  The  correction  is  as 
follows; 

The  land  described  below  will  be  sold 
under  the  Act  of  October  21, 1976;  90 
Stat.  2750  (P.L  94-579): 

Mount  Diablo  Meridian,  Nevada 

T.  13  S.,  R.  71  E.. 

Sec.  3:  Lots  6  through  12.  SWV4NWV<i, 
WV4SWy4: 

Sec.  4:  Lots  5  through  12,  SE^NEV*. 
E'/4SEy4. 

Dated:  July  9, 1992. 

Ben  Collins, 

District  Manager. 

(FR  Doc.  92-17070  Filed  7-20-92;  12.-01  pmj 
BILLING  CODE  4310-HC-M 


[ID-942-02-4730-12] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  ofHcially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  July  13, 1992. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  sections  19  and  30,  T. 
8  S.,  R.  18  E.,  Boise  Meridian,  Idaho, 
Group  No.  797,  was  accepted,  July  7, 
1992. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho  83706. 


Dated:  July  13. 1992. 

Duane  E.  Olsen, 

Chief  Cadastral  Surveyar  for  Idaho. 

[FR  Doc.  92-17096  Filed  7-20-92;  8:45  am] 
BILLING  CODE  4310-GG-M 

National  Park  Service 

Rocky  Mountain  National  Park,  CO; 
Boundary  Adjustment  Order 

agency:  National  Park  Service,  Interior. 
action:  Boundary  adjustment  order. 

Order  adjusting  the  boundary  of 
Rocky  Mountain  National  Park  to 
include  certain  lands. 

SUMMARY:  Pursuant  to  the  authority 
contained  in  the  Act  of  November  29, 
1989, 103  Stat.  1700, 16  U.S.C.  Sec.  192b- 
10,  and  as  certain  lands  authorized  for 
acquisition  by  the  Secretary  of  the 
Interior  have  now  been  acquired,  the 
boundaries  of  Rocky  Mountain  National 
Park  are  being  adjusted  accordingly. 

DATES:  The  elective  date  of  this  Order 
shall  be  July  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Land  Resources  Division,  Rocky 
Mountain  Region,  P.O.  Box  25287, 
Denver,  Colorado  80225-0287,  (303)  969- 
2610. 

SUPPLEMENTARY  INFORMATION:  The 

above-cited  Act  authorizes  the 
Secretary  of  the  Interior  to  acquire 
certain  lands  adjacent  to  Rocky 
Mountain  National  Park  and,  upon 
acquisition,  to  adjust  the  park  boundary 
to  include  such  lands  with  in  the  park. 
The  total  acreage  of  Rocky  Mountain 
National  Park  will  be  increased  by  59.45 
acres  by  this  boundary  adjustment. 

Subject  to  valid  existing  rights,  the 
following  described  lands  are  hereby 
added  to  Rocky  Mountain  National  Park 
to  be  administered  in  accordance  with 
the  laws  and  regulations  applicable 
thereto: 

Township  4  North,  Range  73  West,  6th 
Principal  Meridian,  Larimer  County, 
Colorado. 

Lots  1, 2,  3  and  5  through  15,  inclusive, 
Baldpate  Estates,  according  to  the  plat 
thereof  recorded  April  3, 1986,  at  Reception 
No.  86016631, 

Containing  59.45  acres,  more  or  less. 

Dated:  July  14, 1992. 

Michael  D.  Snyder, 

Acting  Regional  Director,  Rocky  Mountain 
Region. 

[FR  Doc.  92-17121  Filed  7-20-92;  12:01  pm) 
BILLING  CODE  4310-70-M 


Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  5  U.S.C.  appendix  (1988),  of 
the  second  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act  Review  Committee  will 
be  held  on  August  26,  27,  and  28, 1992  in 
Denver.  CO. 

All  meetings  will  be  held  in  the  Mount 
Vernon  Room  of  the  Sheraton  Denver 
West  Hotel  and  Conference  Center,  360 
Union  Blvd,  Lakewood,  CO.  Meetings 
will  begin  at  8:30  a.m.  and  conclude  not 
later  than  5  p.m. 

The  matters  to  be  discussed  at  this 
meeting  include:  development  of  interim 
guidance  concerning  written  summaries, 
inventories,  and  notification; 
development  of  draft  proposed 
regulations  implementing  the  statute; 
and  the  dispute  resolution  procedures  to 
be  followed  by  the  committee. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon,  Departmental 
Consulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon  or  Dr.  C. 
Timothy  McKeown,  Archeological 
Assistance  Division,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013,  Telephone  (202)  343-^101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist,  Archeological  Assistance 
Division,  800  North  Capital  Street,  NW., 
Washington,  DC  20001. 

Dated:  July  16. 1992. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist 
Chief,  Archeological  Assistance  Division. 

[FR  Doc.  92-17122  Filed  7-20-92;  12:01  pm) 
BILUNG  CODE  4310-70-M 


Fgdw^l  Reiser  /  Vol.  57,  No.  140  /  Tuesday,  fuly  Zl,  1992  /  Notices 


32231 


National  Register  of  IHitoric  Places; 
NottOcation  of  Pending  Noednatlona 

Nominatioos  for  the  foUowiog 
properties  being  coosidered  for  listiag  ka 
the  National  Register  were  received  by 
the  National  Park  Service  before  }uly  11, 
1992.  Pursuant  to  §  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  15, 1992. 

Carol  D.  Shull, 

Chief  of  Registration.  National  Register. 

ARIZONA 

Maricopa  County 

Craig  Mansion.  131  E.  Country  Club  Or.. 
Phoenix.  92001013 

ARKANSAS 

Logan  County 

New  Blaine  School.  )ct  of  AR  22  end  Spring 
Rd..  New  Blaine  vicinity.  02001907 

Phlllhw  County 

Battery  A  Site.  Battle  of  Helena.  NW  of  Jet  of 
Adams  and  Columbia  Sts..  Helena. 

02001912 

Battery  B  Site,  Battle  of  Helena,  NE  of  fct.  of 
Liberty  St  and  Summit  Rd..  Hdena, 

02001011 

CALIFORNIA 

NapaCoHBty 

EarL  TTxmbos.  House.  1721  Semiaary  St. 

Napa.  92000096 

Wulff,  CapL  N.H.  House,  540  Browa  St. 

Napa.  02000994 

Saa  Oiego  County 

Kinsey.  Martha,  House.  1624  Ladington  Ln.. 

La  02000968 

San  Mateo  County 

Slmatons.  WUlktat  Adam.  House.  7S1  Kelly 
Ave.  Half  Moon  Bey.  92000995 

coNNEcncxrr 

FaiifUld  County 

Deacon's  Point  Historic  District,  Roughly 
bounded  by  Seaview  Ave.  and  Williston. 
Bunnell  and  Deacon  Sts..  Bridgeport 
02001019 

Hartford  County 

BurwelL  Ernest  /L.  House,  161  Grove  SL. 
Bristal  92001009 

litdifield  Cotmty 

Wilton  Center  Historic  District,  Rou^ly. 
area  around  Jet  of  Lovers  Ln.  and  Bdden 
Hill  and  Rid^held  Rds.,  Wilton.  02001003 

GEORGIA 

liberty  Coanty 

Liberty  County  fail,  302  S.  Main  St.,  Hinevflia, 
92001036 


ILLINOIS 
Cook  County 

Wheeler — Magnus  Round  Bam  (Round  Bams 
of  Illinois  TR),  811  E.  Central  Rd..  Arlington 
Heights.  92001017 

Kane  County 

St.  Mary's  Church  of  Gilberts,  10  Matteson 
St..  Gilberts,  SQOOlOlO 

Lae  County 

Amboy  Illinois  Central  Depot.  50  S.  East 
Ave.,  Amboy,  92001015 

Ogle  County 

City  and  Town  Hall.  fcL  of  Pourtb  Ave.  and 
Sixth  St.  Rochehe.  92001006 

Sangamon  Cotmty 

Lincoln,  Abraham,  Memorial  Carden,  2301 E. 
Lake  Dr..  Springfield.  92001016 

TazeweB  County 

Herget,  Carl.  Mansion.  420  Washington  St.. 
Pekin,  92001005 

Warren  County 

Weir,  Wiliiam  5L.  Jr.,  House,  402  E. 

Broadway,  Moainotith.  92001004 

MASSACHUSETTS 
Berkshire  County 

Society  of  the  CoagregationaJ  Church  of 
Great  Baningtan,  241  and  251  Main  ^ 
Great  Barringtoa  92000999 

MiddlMex  County 

Saxortvilh  Historic  District,  Roughly*  b  long 
Eha,  Danfbrth,  Central,  Water  and  Concord 
Sts.,  Framingham,  92000992 

Norfolk  County 

Clapp,  Lucius,  Memorial.  8  Park  St. 
Stoughton,  92000898 

MISSOURI 
Franklin  County 

AME  Church  of  New  Haven,  225  Selma  St. 
New  Haven.  82001002 

Jefferson  County 

Leigh t.  Valentine.  General  Store.  4506  Main 
St,  House  Springs,  02001014 

Pike  County 

Criffith-McCane  Farmstead  Historic  District, 
MO  WW  E  of  Jet.  with  bK>  D.  E(dia 
vicinity,  92001001 

OHIO 

Cwyaboge  Conty 

BrecksviUe  Tnukide  Muaeatn.  Quppewa  Cr. 
Or.  SE  of  Jet  wMi  OH  92.  foecksvdle, 
92000988 

Jefferson  County 

Steubenville  Pottery  Company  BuMdiags,  Co. 
Rd.  44  SW  of  fct  with  OH  7,  Steubenville 
vicinity.  92001034 

Moeaoe  County 

Salem  Church.  49452  OH  295.  Sardis  vlcialty. 
92000960 


Washington  County 
Spencer's  Landing,  4  E.  Fifth  St,  Beipre. 
92001035 

PENNSYLVANIA 
Montgomery  Ceunly 
West  Laurel  Hill  Cerhetery,  227  Behnont 
Ave.,  Lower  Merion  Township.  Bala 
Cynwyd,  92000991 

Wayne  County 

Damacas  Historic  District  (tipper  Delaware 
Valley,  New  York  and  Pennsylvania. 

MPS),  Roughly,  PA  371  from  Galilee  Rd.  to 
the  Delaware  R.  and  adjacent  part  of  Rt. 
63027  S  of  PA  371.  Damascus.  92001000 

York  County 

Melchinger,  Englehart,  Houso  5  N.  Main  St. 
Dover,  92000990 

TEXAS 
Hays  County 

Dobie,  John  R,  House,  282  OM  Kyle  Rid.. 
Wimberley,  92001024 

VERMONT 
Frankfin  County 

Montgomery  House,  VT 118,  Montgomeiy, 
02000997 

Orleain  County 

Sweeney,  JS..  Store.  Bara,  Livery  and  Halt 
Jet.  of  VT  105  and  Town  Hwy.  3  (Mam  St). 
Charleston,  92000903 

Windsor  County 

Woodstock  Warren  Through  Truss  Bridge 
(Metal  Truss,  Masonry  &  Concrete  Bridges 
in  Vermont  MPS),  Town  Hwy.  24  across 
the  CHtsuquechee  R..  Woodstock  vicinity. 
92000987 

.  VIRGINIA 
Ambarrt  County 

Athiaoe,  fct.  of  VA 151  and  VA  974.  Andterst 
viciaity.  92001029 

Chesterfield  County 
Chesterfield  County  Courthouse  and 
Courthouse  Square,  N  side  VA  10. 3S0  ft  E 
of  Jet  with  VA  655.  Chesterfield.  92001008 

Frederick  County 

Newtown-Stepbensburg  Historic  District, 
RougUy,  Main  St  from  city  linut  to  Farm 
View  Dr.  and  ad}acent  areas  of  Mulberry 
and  Gemian  Ste.,  Stephens  City,  02001033 

Richmond  Independent  Oty 

Bacon,  Nathaniel,  School  (Public  Schools  of 
Richmond  MPS),  815  N.  35th  St.,  Richmond. 
92001031 

Cary,  John  B..  School  (Publsc  Schools 
Rkimtoad  AO’S),  2100  Idlewood  Are., 
Richmond  ffodependent  City),  92001630 
Springfield  School  {PubBc  Sdhooh  of 
Richmond  MPS),  608  N.  28tfa  St.  Ridunond. 
920001032 

Suffolk  Independent  City 
Godwia-Ka^ht  House,  140  King's  Hwy.. 
Chuckatude.  92001029 
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WISCONSIN 
Iowa  County 

Archeological  Site  No.  47lal68  (Wisconsin 
Indian  Rock  Art  Sites  MPS),  Address 
Restricted.  Brigham,  92001025 
Archeological  Site  No.  47lal67  (Wisconsin 
Indian  Rock  Art  Sites  MPS),  Address 
Restricted,  Brigham,  92001026 

Ozaukee  County 

Hilgen,  Friedrich  and  Louisa,  House,  N47 
W6033  Spring  St.,  Cedarburg,  92001027. 

[FR  Doc.  92-16974  Filed  7-20-92;  12.-01  pm]  • 
BILUNG  cooe  4310-10-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Rnance  Docket  No.  32049  (Sub-No.  1)1 

Central  of  Tennessee  Railway  and 
Navigation  Company,  Inc.;  Modified 
Rail  Certificate 

On  March  26, 1992,  Central  of 
Tennessee  Railway  and  Navigation 
Company,  Incorporated  (Centennrail) 
filed  a  notice  for  a  modifled  certiHcate 
of  public  convenience  and  necessity 
under  49  CFR  part  1150,  subpart  C,  to 
operate  a  rail  line  beginning  at  milepost 
205  at  Nashville,  TN  and  extending  to 
milepost  180  at  Ashland  City,  TN,  a 
distance  of  25  miles  with  3  miles  of 
switching  leads.  ^ 

The  line  is  owned  by  Cheatham 
County  Rail  Authority  (CCRA),  a  State 
of  Tennessee  public  entity,  which 
purchased  it  ^m  the  Illinois  Central 
Gulf  Railroad  Company  (ICG)  in  1988 
after  ICG  had  been  authorized  to 
abandon  it.  CCRA  has  given  the  initial 
operator,  McCormick,  Ashland  City  & 
Nashville  Railroad  Co.,  Inc.,  (MACO), 
notice  under  a  default  provision  in  its 
operations  contract  and  has  selected 
Centennrail  to  be  the  new  contract 
operator. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  car- 
hire  agreement,  and  on  the  American 
Short  Line  Railroad  Association. 

Decided:  July  15, 1992. 


'  This  notice  was  incorporated  in  a  broad  request 
for  relief  by  Centennrail  and  Cheatham  County  Rail 
Authority  (CCRA).  docketed  as  Finance  Docket  No. 
32049,  in  which  CCRA  seeks  an  adverse 
discontinuance  of  authority  for  McCormick, 
Ashland  City  ft  Nashville  Railroad  Co.,  Inc., 
(MACO)  to  operate  the  line  and  replacement  of 
MACO  as  operator  by  Centennrail.  The 
discontinuance  aspect  is  being  handled  separately 
under  the  lead  do^et  number  and  this  modified 
certificate  aspect  has  been  renumbered  as  Finance 
Docket  No.  32049  (Sub-No.  1). 


By  the  Commission.  David  M.  Konschnik, 
Director,  O^ice  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

(FR  Doc,  92-17120  Filed  7-20-92;  12:01  pm) 
BIUJNO  COOE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Consent  Judgment  In  Action  To  Enjoin 
Violation  of  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  F.R.  19029,  notice 
is  hereby  given  that  a  (Consent  Decree  in 
United  States  v.  Mennen  de  Puerto  Rico, 
Ltd.  and  the  Mennen  Company 
("MENNEN"),  Civil  Action  No.  CV  92- 
1927  (RLA),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Puerto  Rico  on  July  9, 1992,  The  Consent 
Decree  provides  for  payment  of  $563,700 
as  civil  penalties  for  violations  of  the 
Clean  Water  Act,  33  U.S.C.  1251  et  seq., 
and  the  National  Pollutant  Discharge 
Elimination  System  ("NPDES”)  Permit 
No.  PR0025135  for  Mennen’s 
manufacturing  plant  located  in  Juncos, 
Puerto  Rico.  The  Consent  Decree  also 
requires  Mennen  to  conduct  certain 
remedial  actions  in  order  to  achieve 
compliance  with  the  effluent  limitations 
contained  in  NPDES  Permit  No. 
PR0025135.  Mennen  must  transport  its 
process  and  sanitary  wastewater  to 
Puerto  Rico  Aqueduct  and  Sewerage 
Authority’s  Puerto  Nuevo  Sewage 
Treatment  Plant  and  modify  its 
stormwater  management  practices  as 
provided  in  the  Consent  Decree. 

The  Department  of  Justice  will 
receive,  for  thirty  (30)  days  from  the 
date  of  publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  Mennen  de  Puerto  de 
Puerto  Rico,  Ltd.  and  the  Mennen 
Company,  D.O.J.  Ref.  No.  90-5-1-1-3771. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Puerto  Rico, 
Federal  Office  Building,  Carlos  E. 
Chardon  Avenue,  Hato  Rey,  Puerto  Rico 
00918;  at  the  Region  II  o^ice  of  the 
Environmental  Protection  Agency,  Jacob 
K.  Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  York,  10278;  and 
at  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 


Section  Document  Center,  601 
Pennsylvania  Avenue,  NW.,  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $6.50  (25  cents  per  page 
reproduction  charge)  payable  to  the 
Consent  Decree  Library. 

Roger  Clegg, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-17071  Filed  7-20-92;  izm  pm] 
BIUJNQ  CODE  441(M)1-M 


Immigration  and  Naturalization 
Service 

[INS  No.  1400SOM-92;  AG  Order  No.  1607- 
92] 

Extension  of  Designation  of  Somalia 
Under  Temporary  Protected  Status 
Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

summary:  Under  section  244A  of  the 
Immigration  and  Nationality  Act  as 
amended  (8  U.S.C.  1254a)  (the  “Act”), 
the  Attorney  General  is  authorized  to 
grant  Temporary  Protected  Status  in  the 
United  States  to  eligible  nationals  of 
designated  foreign  states  (or  parts 
thereof]  upon  a  bnding  that  such  foreign 
states  are  experiencing  ongoing  civil 
strife,  environmental  disaster,  or  certain 
other  extraordinary  and  temporary 
conditions.  Under  section  304(b)(1)  of 
the  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991,  Public  Law  102- 
232, 105  Stat.  1733,  December  12, 1991 
("the  Technical  Amendments”),  an  alien 
having  no  nationality  is  also  eligible  for 
benefits  under  the  Temporary  Protected 
Status  Program  if  he  or  she  last 
habitually  resided  in  a  designated  state. 
On  September  16, 1991,  the  Attorney 
General  designated  Somalia  for 
Temporary  Protected  Status  for  a  period 
of  12  months.  Order  No.  1525-91,  56  FR 
46804. 

This  notice  extends  the  designation  of 
Somalia  under  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  with  section 
244A(b)(3)  (A)  and  (C)  of  the  Act.  This 
notice  also  makes  clear  that  eligibility 
for  Temporary  Protected  Status  benefits 
is  granted  not  only  to  nationals  of 
Somalia  but  also  to  persons  having  no 
nationality  who  last  habitually  resided 
in  Somalia. 

EFFECTIVE  DATE:  This  designation  is 
effective  on  September  17, 1992,  and  will 
remain  in  el^ect  until  September  17, 

1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Pearl  B.  Chang  or  Marcela  C.  Moglia, 
Examiners,  Immigration  and 
Naturalization  Service,  room  5250, 425  I 
Street,  NW.,  Washington,  DC  20536, 
telephone  (202)  514-5014. 

Notice  of  Extension  of  Designation  of 
Somalia  Under  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act  as 
amended  (8  U.S.C.  1254a)  (the  "Act") 
and  pursuant  to  section  244A(b)(3)  (A) 
and  (C)  of  the  Act,  I  find  that  there  still 
exist  extraordinary  and  temporary 
conditions  in  Somalia  that  prevent 
aliens  vyho  are  nationals  of  Somalia,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia,  from 
returning  to  Somalia  in  safety,  as  a 
result  of  the  continued  armed  conflict  in 
that  nation. 

I  further  find  that  permitting  nationals 
of  Somalia,  and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Somalia,  to  remain  temporarily  in  the 
United  States  is  not  contrary  to  the 
national  interest  of  the  United  States. 
Accordingly,  it  is  ordered  as  follows; 

(1)  The  designation  of  Somalia  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  12-month  period  from 
September  17, 1992,  to  September  17, 
1993. 

(2)  I  estimate  that  there  are  no  more 
than  2,000  Somalian  nationals,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia,  who  are 
currently  in  nonimmigrant  or  unlawful 
status,  eligible  for  Temporary  Protected 
Status. 

(3)  Except  as  specifically  provided  in 
this  notice,  an  application  for 
Temporary  Protected  Status  during  the 
extended  period  of  designation  provided 
by  this  notice  must  be  filed  pursuant  to 
the  provisions  of  8  CFR  part  240. 

(4)  A  national  of  Somalia,  or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Somalia,  who  was 
granted  Temporary  Protected  Status 
during  the  12-month  period  of 
designation  that  began  on  September  16, 
1991,  must  file  a  new  Application  for 
Temporary  Protected  Status,  Form  1-821 
together  with  an  Application  for 
Employment  Authorization,  Form  1-765, 
within  the  thirty  (30)  day  period  prior  to 
the  one-year  anniversary  of  the  original 
grant  of  Temporary  Protected  Status  to 
such  alien  in  order  to  be  eligible  for 
Temporary  Protected  Status  during  the 
period  between  such  anniversary  and 
September  17, 1993. 


(5)  An  Application  for  Temporary 
Protected  Status,  Form  1-821,  filed 
during  the  period  of  extended 
designation  by  a  national  of  Somalia,  or 
an  alien  having  no  nationality  who  last 
habitually  resided  in  Somalia,  who  has 
been  granted  Temporary  Protected 
Status  during  the  12-month  period  of 
designation  that  began  on  September  16, 
1991,  will  be  without  fee. 

(6)  The  fee  prescribed  in  8  CFR 
103.7(b)(1)  will  be  charged  for  each 
Application  for  Employment 
Authorization,  Form  1-765,  filed  by  an 
alien  requesting  employment 
authorization  pursuant  to  the  provision 
of  paragraph  (4)  of  this  notice.  An  alien 
who  does  not  request  employment 
authorization  must  file  Form  1-765 
together  with  Form  1-821  for  information 
purposes,  but  in  such  cases  Form  1-765 
will  be  without  fee. 

(7)  Pursuant  to  section  244A(b)(3)  of 
the  Act,  the  designation  of  Somalia 
under  the  Temporary  Protected  Status 
Program  shall  be  reviewed  again  at  least 
60  days  before  the  end  of  this  extended 
period  of  designation,  and  of  any 
subsequent  extended  period  of 
designation,  to  determine  whether  the 
conditions  for  such  designation  continue 
to  exist.  Notice  of  each  such 
determination,  including  the  basis  for 
the  determination,  shall  be  published  in 
the  Federal  Register. 

(8)  Information  concerning  Temporary 
Protected  Status  for  nationals  of 
Somalia,  and  aliens  having  no 
nationality  who  last  habitually  resided' 
in  Somalia,  will  be  available  at  local 
Immigration  and  Naturalization  Service 
offices  upon  publication  of  this  notice. 

Dated:  July  14. 1992. 

George  J.  Terwilliger,  III, 

Acting  Attorney  General. 

[FR  Doc.  92-17084  Filed  7-20-92: 12:01  pm] 
BILUNG  CODE  441<H>1-M 


Attorney  General 

Certification  of  the  Attorney  General 
McIntosh  County,  Georgia 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
42  U.S.C.  1973d.  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  of  the 
Constitution  of  the  United  States  in 
McIntosh  County,  Georgia.  This  county 
is  included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 


August  6, 1965,  under  section  4(b)  of  the 
Voting  Rights  Act  of  1965  and  published 
in  the  Federal  Register  on  August  7, 1965 
(30  FR  9897). 

Dated;  July  17, 1992. 

George  J.  Terwilliger, 

Acting  Attorney  General  of  the  United  States. 
[FR  Doc.  92-17305  Filed  7-17-92: 7:45  pm] 
BILUNQ  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-27,229J 

Cheyenne  Petroleum  Co.,  Oklahoma 
City,  OK;  Affirmative  Determination 
Regarding  Appiication  for 
Reconsideration 

On  June  26, 1992,  a  former  worker 
requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
assistance  for  workers  at  the  subject 
firm.  The  Department’s  Negative 
Determination  was  issued  on  June  8, 

1992  and  published  in  the  Federal 
Register  on  June  26, 992,  (57  FR  28705). 

The  former  worker  claims  that  the 
Department’s  investigation  was  flawed 
and  that  Cheyenne  Petroleum  owns  and 
manages  wells  and  produces  crude  oil 
and  natural  gas. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC,  this  10th  day  of 
July  1992. 

Stephan  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  B 
Actuarial  Services,  Unemployment  Insurance 
Service. 

[FR  Doc.  92-17101  Filed  7-20-92;  12:01  pm] 
BILUNO  CODE  4S10-30-M 


ITA-W-27,0471 

Global  Drilling  Fluids,  Inc.,  a/k/a 
Global  Chemicals,  Inc.,  Lafayette,  LA; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  for  Worker  Adjustment 
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Assistance  on  May  21, 1992  applicable 
to  all  workers  of  Global  Drilling  Fluids. 
Inc.,  Lafayette,  Louisiana.  The  notice 
was  published  in  the  Federal  Register  on 
June  12, 1992  (57  FR  25080). 

New  information  received  from  the 
company  shows  that  the  company's 
name  was  changed  from  Global 
Chemicals,  Inc.,  to  Global  Drilling 
Fluids,  Inc.,  on  March  19, 1991.  The 
claimants’  wages  are  being  reported 
under  Global  Chemicals,  Inc. 
Accordingly,  the  Department  is 
correcting  Ae  certification  to  properly 
reflect  Ae  correct  worker  group. 

The  intent  of  Ae  Department's 
certification  is  to  include  all  workers  of 
Global  Drilling  Fluids,  Inc.,  and  Global 
Chemicals.  Inc.  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-27,047  is  hereby  issued  as 
follows: 

“All  workers  of  Global  Drilling  Fluids,  Inc., 
also  known  as  a/k/a  Global  Chemicals,  ln&, 
Lafayette,  Louisiana  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  13. 1991  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
Ae  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  13A  day  of 
)uly  1992. 

Marvin  M.  Fooks, 

Director,  Office  ofTrode  Adjustment 
Assistance. 

[FR  Doc.  92-17102  Filed  7-20-92;  12:01  pm] 
BtLUNO  COOe  4610-3(Hi 


[TA-W-27,068] 

Mustang  Fuel  Corp,,  Oklahoma  City, 
OK;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  July  1, 1992,  a  former  woricer 
requested  administrative 
reconsideration  of  Ae  Department  of 
Labor's  Notice  of  Negative 
Determination  RegaiAng  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department’s  decision  was 
issued  on  Jime  3, 1992  and  published  in 
Ae  Feder^  Register  on  June  26. 1992,  (57 
FR  28705). 

A  former  worker  states  Aat  Ae 
Department  mistakenly  denied  Aeir 
petition  on  Ae  grounds  Aat  Ae  workers 
do  not  produce  an  article.  A  review  of 
Ae  investigation  findings  shows  Aat  Ae 
company  is  an  integrated  production  • 
company  and  needs  further 
mvestigation. 

Conclusion 

After  careful  review  of  Ae 
application,  I  conclude  Aat  Ae  claim  is 
of  sufficient  weight  to  justify 


reconsideration  of  Ae  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC.  this  lOA  day  of 
July  1992. 

Stephen  A.  Wander, 

Deputy  Director,  Office  of  Legislation  Sr 
Actuarial  Services,  Unemployment  Insurance 
Service. 

(FR  Doc.  92-17100  Filed  7-20-92;  8:45  am] 
BHXINO  COOe  4S10-90-M 


ITA-W-27,1«7J 

O&K  Trojan,  Inc,,  Batavia,  NY;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  July  8, 1992, 

Ae  company  requested  administrative 
reconsideration  of  Ae  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  Jime  25, 

1992  and  was  published  in  Ae  Federal 
Register  on  July  8, 1992  (57  FR  30234). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
Ae  following  circumstances: 

(1)  If  it  appears  on  Ae  basis  of  facts 
not  previously  considered  Aat  Ae 
determination  complamed  of  was 
erroneous; 

(2)  if  it  appears  Aat  the  determination 
complamed  of  was  based  on  a  mistake 
in  Ae  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  Ae  opinion  of  Ae  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
Ae  law  justified  reconsideration  of  Ae 
decision. 

The  company  states  Aat  it  imports  for 
its  networi(  of  distributors  and  as  a 
result  a  customer  survey  would  not 
show  wheAer  the  customers  imported. 

The  Department's  denial  was  based 
on  Ae  fact  that  Ae  increased  impmrt 
criterion  as  well  as  Ae  “contributed 
importantly’’  test  of  the  Group  EligiUlity 
Requirements  of  Ae  Trade  were  not  met 
for  front  end  loaders.  U.S.  imports  of 
construction  machinery  declined 
absolutely  and  relative  to  domestic 
shipments  in  1991  compared  to  1990. 

Investigation  findings  show  that 
company  imports  declmed  m  1991 
compart  to  1990  and  m  Ae  first  quarter 
of  1992  compared  to  the  first  quarter  of 

1991.  Production  ceased  m  March  1992. 
Workers  were  covered  by  a  previous 
certification  Aat  expired  on  June  12, 

1992. 

Customer  comments  reveal  Aat  Ae 
demand  for  front  end  loaders  has  been 
weak  because  of  Ae  recession. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  Aat 


there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  Ae 
facts  which  would  justify 
reconsideration  of  Ae  Department  of 
Labor’s  prior  decision.  Accordingly,  Ae 
application  is  denied. 

Signed  at  Washington.  DC  Ais  lOA  day  of 
July  1992. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  Sr 
Actuarial  Service,  Unemployment  Insurance 
Service. 

(FR  Doc.  92-17099  Filed  7-20-92;  12Un  pm] 
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Mine  Safety  and  Health  Administration 

Simimary  of  Decisions  Granting  in 
Whole  or  in  Part  Petitions  for 
Modification 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

action:  Notice  of  affirmative  decisions 
issued  by  Ae  admmistrators  for  coal 
mme  safety  and  health  and  metal  and 
nonmetal  mine  safety  and  healA  on 
petitions  for  moAfication  of  the 
application  of  mandatory  safety 
standards. 


summary:  Under  section  101(c)  of  Ae 
Federal  Mine  Safety  and  HealA  Act  of 
1977,  Ae  Secretary  of  Labor  may  modify 
Ae  application  of  a  mandatory  safety 
standard  to  a  mine  if  Ae  Secretary 
determines  eiAer  Aat  an  alternate 
meAod  exists  at  a  specific  mine  Aat 
will  guarantee  no  less  protection  for  Ae 
miners  affected  Aan  Aat  provided  by 
Ae  standard,  or  that  the  application  of 
Ae  standard  at  a  specific  mine  will 
result  in  a  Aminution  of  safety  to  Ae 
affected  miners. 

Summaries  of  petitions  received  by 
Ae  Secretary  appear  periodically  in  Ae 
Federal  Register.  Final  decisions  on 
Aese  petitions  are  based  upon  the 
petitioner’s  statements,  comments  and 
information  submitted  by  interested 
persons  and  a  field  investigation  of  Ae 
conditions  at  Ae  mine.  MSHA  has 
granted  or  partially  granted  Ae  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances  Ae  decisions  are  conditioned 
upon  compliance  wi A  stipulations 
stated  in  the  decision. 

FOR  FURTHER  INFORMATION:  Petitions 
and  copies  of  Ae  final  decisions  are 
available  for  examination  by  Ae  public 
in  Ae  Office  of  Standards,  Regulations 
and  Variances.  MSHA,  room  627, 4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203. 
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Dated;  July  15, 1992. 

Patricia  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Afrinnative  Decisions  on  Petitions  for 
ModiHcation 
Docket  No.:  M-8&-210-C 
FR  Notice:  53  FR  49256 
Petitioner  Cyprus  Emerald  Resources 
Corporation 

Reg  Affected:  30  CFR  75.1002 
Summary  of  Findings;  Petitioner's  proposal  to 
use  high-voltage  cables  to  use  2400-volt  a.a 
cables  and  equipment  to  power  permissible 
longwall  mining  equipment  within  150  feet 
of  pillar  workings,  such  as  the  longwall 
gob,  or  in  by  the  last  open  crosscut  with 
specific  conditions  as  outlined  in  the 
petition  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-33-C 
FR  Notice:  55  FR  10525 
Petitioner  Island  Creek  Coal  Company 
Reg  Affected;  30  CFR  75.309(a) 

Summary  of  Findings:  Petitioner’s  proposal  to 
install  methane  sensors  in  all  developing 
sections  of  the  mine  to  measure  ventilation 
and  to  assign  a  certified  person  to 
continuously  monitor  methane  in  the  event 
of  a  sensor  failure  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-90-34-C 
FR  Notice:  55  FR  10525 
Petitioner  Island  Creek  Coal  Company 
Reg  Affected:  30  CFR  75.309(a) 

Summary  of  Findings:  Petitioner's  proposal  to 
install  methane  sensors  in  all  developing 
sections  of  the  mine  to  measure  ventilation 
and  to  assign  a  certified  person  to 
continuously  monitor  methane  in  the  event 
of  a  sensor  failure  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-90-3^ 

FR  Notice:  55  FR  11273 
Petitioner  Mettiki  Coal  Corporation 
Reg  Affected:  30  CFR  75.1103-4(a) 

Summary  of  Findings:  Petitioner's  proposal  to 
install  a  early  warning  fire  detection 
system  utilizing  a  low-level  carbon 
monoxide  system  in  the  belt  haulage 
entries  with  specific  procedures  and 
equipment  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-40-C 
FR  Notice:  55  FR  11274 
Petitioner  Mettiki  Coal  Corporation 
Reg  Affected;  30  CFR  75.1105 
Summary  of  Findings:  Petitioner's  proposal  to 
install  a  early  warning  tire  detection 
system  utilizing  a  low-level  carbon 
monoxide  system  in  the  belt  haulage 
entries  with  specitic  procedures  and 
equipment  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-41-C 
FR  Notice:  55  FR  11453 
Petitioner  Cyprus  Empire  Corporation 
Reg  Affected:  30  CFR  75.507 
Summary  of  Findings:  Petitioner’s  proposal  to 
use  air  for  the  belt  haulage  entry  to 
ventilate  active  woricing  places  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-00-181-C 


FR  Notice:  55  FR  52331 
Petitioner  Consolidation  Coal  Company 
Reg  Affected:  30  CFR  75.1103-4 
Summary  of  Findings:  Petitioner's  proposal  to 
install  an  early  warning  fire  detection 
system  utilizing  a  low-level  carbon 
monoxide  system  in  all  belt  entries  used  as 
intake  aircourses  with  specific  procedures 
and  equipment  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-90-182-C 
FR  Notice;  55  FR  52333 
Petitioner  Consolidation  Coal  Company 
Reg  Affected:  30  CFR  75.1103-4 
Summary  of  Findings:  Petitioner’s  proposal  to 
install  an  early  warning  fire  detection 
system  utilizing  a  low-level  carbon 
monoxide  system  in  all  belt  entries  used  as 
intake  aircourses  with  specific  procedures 
and  equipment  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-90-184-C 
FR  Notice:  55  FR  52332 
Petitioner  Consolidation  Coal  Company 
Reg  Affected:  30  CFR  75.1103-4 
Summary  of  Findings:  Petitioner's  proposal  to 
install  an  early  warning  fire  detection 
system  utilizing  a  low-level  carbon 
monoxide  system  in  all  belt  entries  used  as 
intake  aircourses  with  specitic  procedures 
and  equipment  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-91-04-C 
FR  Notice;  56  FR  8800 
Petitioner  Cyprus  Empire  Corporation 
Reg  Affected:  30  CFR  75.902 
Summary  of  Findings:  Petitioner's  proposal  to 
operate  a  submersible  pump  in  a  borehole 
.  with  a  modified  ground  monitor  system 
considered  acceptable  alternate  method. 
Granted  with  conditions  for  the  North 
Angle  pump. 

Docket  No.:  M-91-36-C 
FR  Notice:  56  FR  22889 
Petitioner:  Consolidation  Coal  Company 
Reg  Affected:  30  CFR  75.1105 
Summary  of  Findings:  Petitioner's  proposal  to 
enclose  electrical  equipment  in  a  monitored 
Hreproof  structure  instead  of  ventilating  the 
equipment  to  the  return  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-91-40-C 
FR  Notice:  56  FR  23941 
Petitionen  Soldier  Creek  Coal  Company 
Reg  Affected:  75.326 

Summary  of  Findings:  Petitioner's  proposal  to 
use  belt  air  to  ventilate  the  face  area  and 
install  a  low-level  carbon  monoxide 
detection  system  in  the  belt  entry 
considered  acceptable  alternate  method. 
Granted  with  conditions  to  all  belt  entries 
except  belt  entries  used  in  the  two-entry 
system. 

Docket  No.:  M-91-41-C 
FR  Notice:  56  FR  23941 
Petitionen  Soldier  Creek  Coal  Company 
Reg  Affected:  30  CFR  75.1103-4 
Summary  of  Findings;  Petitioner’s  proposal  to 
install  a  low-level  carbon  monoxide 
detection  system  in  the  belt  entry 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-91-42-C 
FR  Notice:  56  FR  23941 


Petitionen  Soldier  Creek  Coal  Company 
Reg  Affected;  30  CFR  75.1105 
Summary  of  Findings:  Petitioner's  proposal  to 
enclose  electrical  equipment  in  a  monitored 
fireproof  structure  instead  of  ventilating  the 
equipment  to  the  return  considered 
acceptable  ventilating  the  equipment  to  the 
return  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-91-49-C 
FR  Notice:  56  FR  27976 
Petitionen  Twentymile  Coal  Company 
Reg  Affected:  30  CFR  75.1002 
Siunmary  of  Findings:  Petitioner's  proposal  to 
use  2400-volt  cables  and  equipment  to 
power  permissible  longwall  mining 
equipment  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-«l-52-C 
FR  Notice:  56  FR  27976 
Petitionen  Sahara  Coal  Company.  Inc. 

Reg  Affected:  30  CFR  75.1105 
Summary  of  Findings:  Petitioner's  proposal  to 
enclose  the  electrical  equipment  in  a 
monitored  fireproof  structure  instead  of 
ventilating  the  equipment  to  the  return 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-91-60-C 
FR  Notice:  56  FR  33310 
Petitionen  Cyprus  Shoshone  Coal 
Corporation 

Reg  Affected:  30  CFR  75.1002 
Summary  of  Findings;  Petitioner's  proposal  to 
use  2400-volt  cables  and  equipment  to 
power  permissible  longwall  equipment 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-61-61-C 
FR  Notice:  56  FR  33310 
Petitionen  Dans  Coal  Company  (formerly 
Fantasia  Mining  Company) 

Reg  Affected:  30  CFR  75.313 
Summary  of  Findings:  Petitioner’s  proposal  to 
use  hand-held  continuous  oxygen  and 
methane  monitors  on  permissible  three- 
wheel  battery-powered  tractors  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-91-65-C 
FR  Notice:  56  FR  40915 
Petitionen  Rocky  Top  Coal  Company 
Reg  Affected:  30  CFR  75.1400 
Summary  of  Findings:  Petitioner's  proposal  to 
use  increased  rope  strength  and  a 
secondary  rope  on  a  slope  conveyance 
(gunboat)  to  transport  persons  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-91-68-C 
FR  Notice:  56  FR  40915 
Petitionen  Peabody  Coal  Company 
Reg  Affected:  30  CFR  75.1700 
Summary  of  Findings:  Petitioner's  proposal  to 
seal  and  mine  through  oil  and  gas  wells 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-91-76-C 
FR  Notice:  56  FR  50597 
Petitionen  Island  Creek  Coal  Company 
Reg  Affected:  30  CFR  75.1100-2(b) 

Summary  of  Findings:  Petitioner's  proposal  to 
install  a  waterline  in  the  supply  entry, 
adjacent  to  the  conveyor  belt  entry. 
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hydrant*  (water  outlets)  located  at  a 
crosscut  connecting  the  supply  entry  and 
the  belt  entry  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-ei-SS-C 
FR  NoUce:  56  FR  54898 
Petitioner  Golden  Oak  Mining  Company 
Reg  Affected:  30  CFR  75.%5 
Summary  of  Findings:  Due  to  hazardous  roof 
conditions  petitioner's  proposal  to 
establish  evaluation  points  a  specihc 
crosscuts  in  the  return  aircourse  instead  of 
traveling  between  the  crosscuts  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-91-86-C 

FR  Notice:  56  FR  54898 

Petitioner  New  Warwick  Mining  Company 

Reg  Affected:  30  CFR  75.1103-4(a) 

Summary  of  Findings:  Petitioner's  proposal  to 
install  a  low-level  carbon  monoxide 
detection  system  in  all  present  and  future 
belt  entries  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-91-87-C 
FR  NoUce:  56  FR  54898 
PetiUoner  New  Warwick  Mining  Company 
Reg  Affected:  30  CFR  75.1103-4(a) 

Summary  of  Findings:  Petitioner's  proposal  to 
install  a  low-level  carbon  monoxide 
detection  system  in  all  present  and  future 
belt  entries  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-61-89-C 
FR  Notice:  56  FR  58094 
Petitioner  Sunnywide  Coal  Company 
Reg  Affected:  30  CFR  75.305 
Summary  of  Findings:  Petitioner's  states  that 
examining  seals  will  result  in  a  diminution 
of  safety  due  to  arches  being  installed  for 
roof  support  considered  acceptable 
alternate  method.  Granted  with  conditions 
for  the  three  areas  containing  seals  where 
arches  have  been  installed  and  back  tilled. 
Docket  No.:  M-Ol-OO-C 
FR  Notice:  56  FR  58094 
Petitioner  Wyoming  Fuel  Company 
Reg  Affected:  30  CFR  75.1101-8 
Summary  of  Findings:  Petitioner's  proposal  to 
use  a  single  line  of  automatic  water 
sprinkles  for  its  tire  protection  system  at 
the  main  and  secondary  belt  conveyor 
drives  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-gi-92-C 
FR  Notice:  56  FR  58094 
Petitioner  Energy  West  Mining  Company 
Reg  Affected:  30  CFR  75.1100-2(e) 

Summary  of  Findings:  Petitioner's  proposal  to 
use  two  portable  fire  extinguishers  or  one 
extinguisher  with  at  least  twice  the 
minimum  capacity  of  a  portable  tire 
extinguisher  at  temporary  electrical 
installations  instead  of  one  extinguisher 
and  240  pounds  of  rock  dust  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-91-83-C 
FR  Notice:  56  FR  58094 
Petitioner  McElroy  Coal  Company 
Reg  Affected:  30  CFR  75.1105 
Summary  of  Findings:  Petitioner's  proposal  to 
enclose  the  electrical  equipment  in  a 
tireproof  structure  instead  of  coursing  air 
currents  to  the  return  considered 


acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-91-05-C 
FR  Notice:  56  FR  58094 
Petitioner  CAB  Mining  Company 
Reg  Affected:  30  CFR  75.301 
Summary  of  landings:  Petitioner's  proposal 
that  the  minimum  quantity  of  air  reaching 
the  working  face  be  1,500  cubic  feet  a 
minute  (cfm),  reaching  the  last  open 
crosscut  in  any  prior  set  of  developing 
entries  by  5,000  cfm  and  reaching  the 
intake  end  of  a  pillar  line  be  5,000  cfm 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-91-96-C 
FR  Notice:  56  FR  64278 
Petitioner  Sextet  Mining  Corporation 
Reg  Affected:  30  CFR  75.1103-4(a) 

Summary  of  Findings:  Petitioner's  proposal 
that  MSHA's  Decision  and  Order,  granted 
on  September  17, 1990,  for  docket  number 
M-89-137-C  be  amended  as  follows: 

Amend  paragraph  1(a)  to  require 
installation  of  a  low-level  carbon  monoxide 
detection  system  in  all  belt  entries;  amend 
paragraph  1(b)  to  require  locating  the 
carbon  monoxide  monitoring  devices  so 
that  the  air  is  monitored  at  each  belt  drive 
and  tailpiece  and  at  intervals  not  to  exceed 
2,000  feet  along  each  conveyor  belt  entry, 
except  as  provided  in  paragraph  1(c)  and 
paragraph  10;  and  omit  paragraph  11 
because  belt  haulage  entries  to  ventilate 
the  working  faces  are  not  used  in  the  mine. 
Docket  No.:  M-61-9&-C 
FR  Notice:  56  FR  58094 
Petitioner  The  Ohio  Vall^  Coal  Company 
Reg  Affected:  30  CFR  75.1105 
Summary  of  Findings:  Petitioner's  proposal  to 
enclose  electrical  equipment  in  a  tiioproof 
structure  instead  of  coursing  the  air 
currents  to  the  return  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-91-100-C 
FR  Notice:  56  FR  58094 
Petitioner  Consol  Pennsylvania  Coal 

Company  _ 

Reg  Affected:  30  CFR  75.1002 
Summary  of  Findings:  Petitioner's  proposal  to 
use  a  high-voltage  cable  inby  the  last  open 
crosscut  to  power  a  longwall  shearing 
machine  considered  acceptable  alternate 
method  for  the  Bailey  Mine.  Granted  with 
conditions. 

Docket  No.:  M-91-106-C 
FR  Notice:  56  FR  65513 
Petitioner  Consolidation  Coal  Company 
Reg  Affected:  30  CFR  75.1002 
Summary  of  Findings:  Petitioner's  proposal  to 
use  high-voltage  cables  inby  the  last  open 
crosscut  to  power  the  longwall  considered 
acceptable  alternate  method  for  the 
Dilworth  Mine.  Granted  with  conditions. 
Docket  No.:  M-91-109-C 
FR  Notice:  56  FR  65513 
Petitioner  Eagle  Nest,  Inc. 

Reg  Affected:  30  CFR  75.1700 
Summary  of  Findings:  Petitioner's  proposal  to 
plug  and  mine  through  oil  and  gas  wells 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-91-116-C 
FR  Notice:  56  FR  65514 


Petitioner  Shell  Mining  Company 
Reg  Affected:  30  CFR  77.900 
Summary  of  Findings:  Petitioner's  proposal  to 
use  an  automatic  reset  circuit  breaker  to 
supply  power  to  electrical  equipment 
instead  of  using  a  manual  reset  breaker 
considered  acceptable  for  the  pit 
dewatering  pumps  in  the  North  Rochelle 
Mine.  Granted  with  conditions. 

Docket  No.:  M-91-130-C 
FR  Notice:  57  FR  3220 
Petitioner  Eagle  Run  Coal  Company,  Ina 
Reg  Affected:  30  CFR  75.1400 
Summary  of  Findings:  Petitioner's  proposal  to 
operate  gunboats  to  transport  persons  with 
secondary  safety  connections  securely 
fastened  around  the  gimboat  and  to  the 
hoisting  rope  above  the  main  connection 
device  considered  acceptable  altematf 
method.  Granted  with  conditions. 

Docket  No.:  M-92-01-C 
FR  Notice:  57  FR  3221 

Petitioner  Eastern  Associated  Coal  Company 
Reg  Affected:  30  CFR  75.1002 
Summary  of  Findings:  Petitioner's  proposal  to 
use  high-voltage  cable  supply  power  in  the 
8  Right  2  Left  and  3  Left  Nor^  Mains 
Longwall  sections  of  the  mine  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-02-12-C 
FR  Notice:  57  FR  7799 
Petitioner  Kerr-McGee  Coal  Company 
Reg  Affected:  30  CFR  75.326 
Summary  of  Findings:  Petitioner's  proposal 
that  MSHA's  Decision  and  Order,  granted 
October  21, 1991,  docket  number  M-91-54- 
C  be  amended  to  allow  the  use  of  the 
MSHA  approved  fire  resistant  styrene 
butadiene  rubber  (SBR)  conveyor  belt 
within  the  two  450  feet  rock  tunnels  and 
monitored  by  both  a  low-level  carbon 
monoxide  system  and  a  methane 
monitoring  system  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-01-12^ 

FR  Notice:  56  FR  40915 

Petitioner  Sunshine  Precious  Metals,  Inc. 

Reg  Affected:  30  CFR  57.11041 
Summary  of  Findings:  Petitioner's  proposal  to 
post  a  warning  sign  instead  of  a  landing 
gate  at  the  bottom  of  every  slope  in  which 
the  timber  slide  ladderway  inclinations 
exceed  70  degrees  considered  acceptable 
alternate  method.  Granted  with  conditions. 
Docket  No.:  M-91-15-C 
FR  Notice:  56  FR  46208 
Petitioner  Hecla  Mining  Company 
Reg  Affected:  30  CFR  57.14162 
Summary  of  Findings:  Petitioner's  proposal  to 
operate  one-car  trains  with  out  trip  lights 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

[FR  Doc.  92-17098  Filed  7-20-92;  12:01  pm] 
BHJJNQ  CODE  4610-S3-M 


Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
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section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

This  notice  also  amends  a  petition  for 
modification  (57  FR  28882)  of  application 
of  mandatory  safety  standard  to  correct 
the  standard  number  and  cite  as 
follows: 

1.  Consolidation  Coal  Company 
Amendment 

(Docket  No.  M-92-68-C) 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburg, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations  for 
hazardous  conditions)  for  its  Osage  No. 

3  Mine  (I.D.  No.  46-01455)  located  in 
Monongalia  County,  West  Virginia. 
Petitioner  proposes  to  make  a  weekly 
examination  of  certain  areas  of  the  mine 
and  states  that  this  method  will  provide 
the  same  measure  of  protection  to  the 
miners  as  would  be  provided  by  the 
mandatory  standard. 

2.  Westmoreland  Coal  Company 

(Docket  No.  M-^-7(hC) 

Westmoreland  Coal  Company  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1105  to  its  Holton  Mine 
(I.D.  No.  44-04197)  located  in  Lee 
County,  Virginia.  The  petitioner  requests 
that  several  provisions  in  MSHA's 
Decision  and  Order  issued  on  October 
30, 1990,  for  docket  number  M-89-115-C 
be  amended. 

3.  Eastern  Associated  Coal  Corporation 
(Docket  No.  M-92-71-C) 

Eastern  Associated  Coal  Corporation 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Harris  No.  2  Mine  (I.D.  No.  46-01270) 
located  in  Boone  County,  West  Virginia. 
The  petitioner  proposes  to  use  high- 
voltage  cables  inby  the  last  open 
crosscut  at  the  working  longwall 
sections  with  appropriate  safety 
precautions.  The  lower  voltage  cables 
currently  being  used  draw  large  current 
requiring  a  hi^  breaker  setting,  which 
can  cause  excessive  heat  and  voltage 
regulation  problems.  Petitioner  states 
that  the  proposed  method  will  provide 
no  less  than  the  same  measure  of 
protection  as  the  standard. 

4.  Buck  Creek  CoaL  Inc. 

(Docket  No.  M-92-72-C) 

Buck  Creek  Coal,  Inc.  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.901(a)  (protection  of  low-  and 
medium-voltage  three-phase  circuits 
used  underground)  to  its  Buck  Creek 


Mine  (IJ).  No.  12-02033)  located  in 
Sullivan  County.  Indiana.  The  petitioner 
proposes  to  operate  a  diesel  powered 
generator  without  an  earth-referenced 
ground  to  supply  electrical  power  to 
mobile  mining  equipment  when  such 
mining  equipment  is  being  moved  fi'om 
one  area  of  the  mine  to  another. 
Petitioner  states  that  the  proposed 
method  will  provide  no  less  than  the 
same  measure  of  protection  as  the 
standard. 

5.  Leeco,  Inc. 

(Docket  No.  M-92-73-C) 

Leeco,  Inc.,  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1701 
(abandoned  areas,  adjacent  mines; 
drilling  of  boreholes)  to  its  Mine  No.  62 
(I.D.  No.  15-16412)  located  in  Perry 
County,  Kentucky.  The  petitioner 
proposes  to  implement  an  alternate  test 
drilling  plan  by  drilling  horizontal 
testholes  into  the  coal  seam  in  advance 
of  the  working  face  within  the  drill  zone 
which  will  provide  a  higher  degree  of 
safety  to  the  miners  than  that  afforded 
by  the  standard. 

6.  Island  Creek  Coal  Company 
(Docket  No.  M-92-74-C) 

Island  Creek  Coal  Company,  250  West 
Main  Street,  P.O.  Box  11430,  Lexington, 
Kentucky  40575-1430  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.804(a)  (underground  high-voltage 
cables)  for  its  Dobbin  Mine  (I.D.  No.  46- 
05480),  its  Laurel  Run  Mine  (I.D.  No.  46- 
02845],  and  its  North  Branch  Mine  (IJD. 
No.  46-01309)  all  located  in  Grant 
Coimty,  West  Virginia.  Petitioner 
proposes  to  use  high  voltage  cables  with 
ground  check  wires  smaller  than  No.  10 
A.W.G.  when  used  for  transmitting 
power  on  high-voltage  longwall  systems 
and  states  that  this  method  will  provide 
the  same  measure  of  protection  to  the 
miners  as  would  be  provided  by  the 
mandatory  standard. 

7.  Sahara  Coal  Company,  Inc. 

(Docket  No.  M-92-75-C) 

Sahara  Coal  Company,  Inc.,  P.O.  Box 
330,  Harrisburg,  Illinois  62946  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weeldy  examinations  for 
hazardous  conditions)  to  its  Mine  No.  21 
(I.D.  No.  11-00784)  located  in  Saline 
County,  Illinois.  Petitioner  proposes  to 
establish  air  measurement  stations 
where  the  quantity  and  quality  of  air 
entering,  flowing  through,  and  returning 
from  each  affected  return  air  course  can 
be  determined  and  states  that  this 
method  will  provide  the  same  measure 
of  protection  to  the  miners  as  would  be 
provided  by  the  mandatory  standard. 


8.  McEIroy  Coal  Company 

(Docket  No.  M-92-76-C) 

McEIroy  Coal  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  McEIroy 
Mine  (1 J).  No.  46-01437)  located  in 
Marshall  County,  West  Virginia. 
Petitioner  proposes  to  establish  a 
checkpoint  where  air  measurement  and 
methane  checks  would  be  made  and 
states  that  this  method  will  provide  the 
same  measure  of  protection  to  the 
miners  as  would  be  provided  by  the 
mandatory  standard. 

9.  Consolidation  Coal  Company 

(Docket  No.  M-92-77-C) 

Consolidation  Coal  Company.  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Osage  No.  3  Mine  (I.D.  No.  46- 
01455)  located  in  Monongalia  County, 
West  Virginia.  Petitioner  proposes  to 
enclose  specific  electrical  installations 
in  a  fireproof  structure  with  fireproof 
doors.  A  fire  suppression  system  would 
be  installed  over  these  installations,  and 
no  combustible  material  would  be 
stored  within  the  electrical  installation 
enclosure.  The  air  ventilating  these 
installations  would  be  monitored  by  CO 
sensors.  Petitioner  states  that  this 
method  will  provide  the  same  measure 
of  protection  to  the  miners  as  would  be 
provided  by  the  mandatory  standard. 

Request  for  Comments 

Persona  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  un  or  before 
August  20, 1992.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  July  15, 1992. 
t^trida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  92-17097  Filed  7-20-02;  12:01  pmj 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  (OMB)  review 
of  information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]. 

1.  Type  of  submission  (new,  revision, 
or  extension):  Revision. 

2.  The  title  of  the  information 
collection:  NRC  Form  4,  "Cumulative 
Occupational  Exposure  History."  NRC 
Form  5,  “Occupational  Exposure  Record 
for  a  Monitoring  Period." 

3.  The  form  number  if  applicable:  NRC 
Forms  4  and  5. 

4.  How  often  the  collection  is 
required:  NRC  Form  4  is  generally 
prepared  by  exposed  individuals,  then 
reviewed  and  maintained  by  the 
licensee.  It  is  not  submitted  to  the  NRC. 
NRC  Form  5  is  prepared  by  the  licensee 
and  transmitted  to  the  NRC  annually. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees. 

6.  An  estimate  of  the  total  number  of 
responses:  NRC  Form  4 — 40,000/year. 
NRC  Form  5— 400.000/year. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request: 

NRC  Form  4—7,667  hours:  (16,667 
existing  forms  X  0.25  hr/form=4167 
hours)  +  (23,333  revised  forms  X 
0.15  hr/form=3500  hours)  or  an 
average  of  .93  hours  per  licensee. 

NRC  Form  5—129,828  hours:  125,000 
hours  for  preparation  of  the  form 
(166,667  existing  forms  X  0.4  hr/ 
form =66,667  hours]  +  (233,333 
revised  forms  X  0.25  hr/ 
form =58,333  hours)  and  4,828  hours 
for  submittal  of  the  revised  forms  or 
an  average  of  15.7  hours  per 
licensee. 

8.  An  indication  of  whether  section 
3504(1),  Public  Law  95-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  4  is  used  to 
record  a  summary  of  the  previous 
occupational  exposures  of  individuals  to 
ensure  that  exposure  does  not  exceed 
regrilatory  limits.  NRC  Form  5  is  used  to 
record  and  report  the  results  of 
individual  monitoring  for  occupational 
exposure  to  radiation  during  a  1-year 


period  to  ensure  compliance  with  aimual 
occupational  exposure  limits. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW,  (Lower  Level],  Washington. 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs,  (3150-0005  and  3150- 
0006),  NEOB-3019.  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  Jo.  Shelton, 
(301) 492-8132. 

Dated  at  Bethesda,  Maryland,  this  13th  day 
of  July  1992. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  92-17145  Filed  7-20-92: 12:01  pm) 
BILUNQ  CODE  759<M>1-M 


[Docket  No.  50-220] 

Niagara  Mohawk  Power  Corp., 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  revision  to  an 
exemption  from  certain  requirements  of 
10  CFR  part  50,  appendix  J,  to  Niagara 
Mohawk  Power  Corporation  (the 
licensee)  for  Nine  Mile  Point  Nuclear 
Station  Unit  No.  1,  located  at  the 
licensee’s  site  in  Oswego  County,  New 
York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  July  9, 1992,  the 
licensee  requested  a  revision  to  a 
schedular  exemption  granted  on  March 
20, 1992,  pursuant  to  10  CFR  50.12(a) 
from  the  requirements  of  10  CFR  part  50, 
appendix  J,  regarding:  (1)  Leak  testing  of 
the  emergency  condenser  condensate 
return  line  valves  39-03,  -04.  -05,  and  - 
06;  (2)  leak  testing  of  the  shutdown 
cooling  system  isolation  valves  38-01,  - 
02,  -12,  and  -13;  and  (3)  that  the  leakage 
of  these  valves  be  included  in  the  0.60  L, 
acceptance  criteria  for  Type  B  and  C 
tests.  The  March  20, 1992,  schedular 
exemption  had  been  issued  as  an 
extension  to  two  previously-issued 
schedular  exemptions  (October  17, 1988 
and  August  29. 1989).  T^e  requested 
revision  would  delete  emergency 
condenser  condensate  return  line  valves 


39-05  and  39-06  from  the  March  20, 1992, 
exemption  and  provide  justification  for 
continuing  a  schedular  exemption  for 
emergency  condenser  condensate  return 
line  check  valves  39-03  and  39-04.  The 
previously  approved  (March  20, 1992) 
portion  of  the  schedular  exemption  for 
the  shutdown  cooling  system  isolation 
valves  (38-01,  -02.  -12  and  -13)  would 
also  be  continued. 

The  March  20, 1992,  schedular 
exemption  was  issued  to  be  valid  until 
startup  from  the  fall  of  1994  refueling 
outage  since  the  NRC  staff  determined 
that  the  exemption  would  not  cause 
undue  risk  to  the  public  health  and 
safety  and  since  special  circumstances 
existed.  The  special  circumstances 
included  a  chemical  decontamination  of 
the  reactor  coolant  system  and  a  single 
draining  of  the  reactor  vessel  both 
planned  for  the  1994  refueling  outage 
which  will  emphasize  mechanical  work. 
Performance  of  the  chemical 
decontamination  and  performance  of 
only  a  single  draining  of  the  reactor 
vessel  are  expected  to  reduce  overall 
occupational  exposures  by 
approximately  100  person-rem  and  will 
also  reduce  the  volume  of  radwaste 
generated. 

As  a  result  of  an  extended  forced 
outage  that  began  on  May  1, 1992,  the 
licensee  was  required  to  gain  access  to 
and  remove  emergency  condenser 
condensate  return  line  check  valves  39- 
03  and  39-04  rather  than  delay  this 
access  until  the  fall  of  1994  refueling 
outage.  Therefore,  the  NRC  staff 
requested  the  licensee  to  reevaluate  the 
basis  for  the  March  20. 1992,  schedular 
exemption. 

The  duration  of  the  forced  outage  that 
began  on  May  1, 1992,  has  resulted  in 
the  September  1992  refueling  outage 
(reload  12]  being  rescheduled  to  early 
1993  and  reload  13  being  rescheduled 
from  fall  of  1994  to  early  1995.  This 
forced  outage  has  also  enabled  the 
licensee  to  delete  emergency  condenser 
condensate  return  line  valves  39-05  and 
39-06  from  the  March  20, 1992, 
exemption  since  these  valves  will  be 
tested  prior  to  restart  to  ensure 
compliance  with  the  requirements  of  10 
CFR  part  50,  appendix  J. 

The  Need  for  the  Proposed  Action 

The  revised  schedular  exemption  is 
required  to  permit  the  licensee  to  startup 
and  operate  the  plant  until  startup  from 
the  refueling  outage  currently  scheduled 
for  early  1995.  The  existing  shutdown 
cooling  system  isolation  valves  and  the 
emergency  condenser  condensate  return 
line  check  valves  (39-03  and  39-04)  are 
not  designed  to  10  CFR  part  50. 
appendix  J,  leak  requirements.  Testing 
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of  check  valves  being  procured  as 
replacements  for  the  existing  check 
values  determined  that  the  replacements 
would  not  meet  the  licensee's  system 
design  specifications.  Replacement 
check  valves  which  meet  the  licensee's 
system  design  requirements  are  not 
currently  available  and  will  not  be 
available  for  the  refueling  outage 
scheduled  to  begin  in  January  1993. 
Without  this  revision  to  the  previously- 
granted  scheduler  exemption,  restart 
and  operation  of  this  plant  after  its 
current  forced  outage  would  be  delayed 
until  the  necessary  modifications  and 
testing  were  completed. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision  of  the 
previously-granted  exemption  would 
allow  the  licensee  to  continue  to  operate 
the  plant  until  the  emergency  condenser 
condensate  return  line  ^eck  valves  and 
the  shutdown  cooling  isolation  valves 
are  modifled  during  the  early  1995 
refueling  outage  so  that  these  valves  can 
be  leak  tested  in  accordance  with  the 
requirements  of  10  CFR  part  50, 
appendix  J. 

The  environmental  effects  of  a  design 
basis  loss-of-coolant  accident  involving 
emergency  condenser  tubing  with  the 
condensate  retiim  line  check  valves 
leaking  in  excess  of  the  appendix  J 
limits  were  evaluated  in  ^e 
Environmental  Assessment  an  Finding 
of  No  Signiffcant  Impact  (53  FR  37376) 
issued  in  conjimction  with  the  October 
17, 1988,  exemption.  That  assessment 
concluded  that  there  would  be  no 
signiHcant  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  October  17, 1988, 
exemption.  Likewise,  the  environmental 
effects  of  leakage  past  the  shutdown 
cooling  system  isolation  valves  in 
excess  of  the  appendix )  limits  (during 
normal  operation,  shutdown,  and 
accident  conditions]  were  evaluated  in 
the  Environmental  Assessment  in 
Finding  of  No  Significant  Impact  (54  FR 
26279)  issued  in  conjunction  with  the 
August  29. 1989,  exemption.  That 
assessment  also  concluded  that  there 
would  be  no  signiHcant  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  August  29, 1989, 
exemption.  Similar  conclusions  were 
made  in  the  Notice  of  Environmental 
Assessment  and  Fining  of  No  Significant 
Impact  (57  FR  2791)  for  the  extension  of 
these  exemptions  issued  on  March  20, 
1992.  The  proposed  revision  of  the 
March  20, 1992,  exemption  will  not 
change  the  environmental  effects 
(determined  to  be  not  significant)  of 


excessive  leakage  past  these  valves. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  the  proposed 
extensions  to  these  exemptions. 

Alternative  to  the  Proposed  Action 

The  NRC  staff  has  concluded  that 
there  is  no  measurable  impact 
associated  with  the  proposed  revision  of 
this  exemption.  Therefore,  alternatives 
to  the  proposed  extension  of  these 
exemptions  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  revision  of  this 
exemption.  Such  action  would  not 
reduce  environmental  impacts  of  the 
Nine  Mile  Point  Nuclear  Station  Unit  No. 
1  operations  and  would  result  in 
unwarranted  delays  in  plant  startup  and 
operation. 

Alternative  Use  of  Resources 

The  actions  associated  with  the 
granting  of  the  proposed  revision  to  this 
exemption  as  detailed  above  do  not 
involve  the  use  of  resources  not 
previously  considered  in  connection 
with  the  “Final  Environmental 
Statement  Related  to  Operation  of  Nine 
Mile  Point  Nuclear  Station,  Unit  No.  1,” 
dated  January  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee’s 
submittal  that  supports  the  proposed 
revision  to  the  exemption  discussed 
above.  The  NRC  staff  did  not  consult 
other  agencies  or  persons. 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  revision  to 
this  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  revision  to 
this  exemption  as  listed  herein,  which  is 
available  fro  public  inspection  at  the 
Commission’s  Public  Document  Room, 
2120  L  Street  NW..  Washington,  DC  and 
at  the  Penfield  Library,  State  University 
of  New  York,  Oswego,  New  York  13126. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  July  1992. 


For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra,  , 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Projects — I /II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  92-17146  Filed  7-20-92;  12.-01  pm] 
BILLINO  CODE  7S90-01-M 


Advisory  Committes  on  Reactor 
Safeguards,  Subcommittee  on 
improved  light  Water  Reactors; 
IlMting 

The  ACRS  Subcommittee  on  Improved 
Light  Water  Reactors  will  hold  a 
meeting  on  July  27, 1992,  in  Room  P-110, 
7920  Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Monday,  July  27. 

1992 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  continue  its 
review  of  the  NRC  staff’s  Final  Safety 
Evaluation  Report  related  to  the  Electric 
Power  Resear^  Institute’s  (EPRI’s) 
requirements  document  for  the 
evolutionary  light  water  reactors. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subconunittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  EPRl,  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
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telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Elpidio  G.  Igne 
(telephone  301/492-6192)  between  7:30 
a.m.  and  4:15  p.in.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
in^vidual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  July  14. 1992. 

Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  92-ini8  Filed  7-20-92;  12:01  pm) 
BILLMO  CODE  TSSO-OI-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Planning 
and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
August  5, 1992,  room  P-422,  7920  Norfolk 
Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  will  be  closed  to  discuss 
the  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS. 
This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  U.S.C. 
552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows;  Wednesday.  August 
5. 1992 — 3  p.m.  until  5:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Qualibcation  of  candidates 
nominated  for  appointment  to  the  ACRS 
will  also  be  discussed. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  ^e  Subconunittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Conunittee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommitttee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Raymond  F.  Fraley 


(telephone  301/492-4516]  between  7;30 
a.m.  and  4:15  p.m..  EST.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  July  14. 1992. 

Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Branch. 

(FR  Doc.  92-17117  Filed  7-20-92;  12«1  pm] 
BILLING  CODE  7S90-01-M 

(Docket  Nos.  50-413  and  50-414] 

Duke  Power  Co^  Catawba  Nuclear 
Station,  Unite  1  and  2;  Consideration 
of  Issuance  of  Amendments  to  Facility 
Operating  Licenses,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52  issued  to  Duke  Power 
Company  (the  licensee)  for  operation  of 
the  Catawba  Nuclear  Station,  Units  1 
and  2  located  in  York  County,  South 
Carolina. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  for 
Unit  1,  Cycle  7  reload.  Cycle  7  for 
Catawba  Unit  1,  scheduled  to  begin  in 
September  1992,  is  the  second  Catawba 
Cycle  for  which  the  reload  fuel  is 
supplied  by  B&W  Fuel  Company 
(BVVTC).  Tlie  incoming  Batch  9  fuel 
assemblies  are  designated  as  Mark-BW. 
To  support  implementation  of  Mark-BW 
fuel  in  the  McGuire  and  Catawba 
nuclear  stations,  Duke  Power  Company 
(DPC)  has  developed  new  methods  and 
models  to  analyze  the  plants  during 
normal  and  off-normal  operation.  Tlie 
thermal-hydraulic  analytical  models  are 
documented  in  topical  report  DPC-NE- 
3000P  for  non-LOCA  transients  and 
BAW-10174  for  LOCA,  Portions  of  the 
analytical  methodology  are  documented 
in  topical  report  DPC-NE-3001P  and  . 
DPC-NE-2004PA.  The  remaining  Final 
Safety  Analysis  Report  (FSAR)  Chapter 
15  non-LOCA  system  transient  analysis 
methodology  is  documented  in  DPC-NE- 
3002.  The  FSAR  Chapter  15  LOCA 
system  transient  analysis  methodology 
is  documented  in  BAW-10174.  The  NRC 
staff  has  issued  safety  evaluations  on 
these  topical  reports. 

The  licensee  states  that  all  of  the 
accidents  analyzed  in  the  FSAR  have 
been  reviewed  for  Cycle  7  operation, 
and  that  many  of  the  FSAR  Chapter  15 
system  thermal-hydraulic  accident 


analyses  sensitive  to  reload  core 
physics  parameters  have  been 
reanalyzed  using  Duke  Power 
methodology.  Several  bounding 
transients  were  analyzed  in  detail  to 
demonstrate  the  capability  of  DPC 
calculational  techniques.  The  results  of 
these  analyses  were  reported  in  DPC- 
NB-3001P.  For  the  other  reanalyzed 
transients,  the  approved  methodology  is 
documented  in  DPC-NE-3002.  The 
Technical  Specifications  (TS)  that  the 
licensee  proposes  to  be  changed  are  as 
follows: 


Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission’s 
regulations. 


Specification 


Description  of  change 


2.1.1,2.21. . 


3.1.3.1 . 


3/4.2Z,  3/4  2.3. 


3/4.2.5 _ _ 


3/4.3.3.1 . 


3/4.3.32.- . 


3/4.4.2.1.  3/ 
44.^2. 
3/4.5.1.C . 


Decreased  F^uh  for  Mark-BW 
fuel. 

Removed  power  range  neutron 
fkix  negative  rate  reactor  trip. 

Removed  Total  Allowance,  Z 
value,  and  Sensor  Error 
terms. 

Included  aH  accident  analyses 
that  would  require  reevatua- 
tion  in  the  event  that  one  full 
length  RCCA  is  irxiperable. 

Changed  Fq  and  F«huh  meth¬ 
odology  to  reflect  Duke  no¬ 
menclature. 

Quantified  surveillance  require¬ 
ments. 

Corrected  action  item  require¬ 
ment 

Removed  power  range  neutron 
fkix  negative  rate  reactor  trip. 

Removed  items  associated 
with  RIO  Bypass  System. 

Irtcreased  low  steam  line  pres¬ 
sure  setpoint. 

Increased  feedwater  isolation 
response  time. 

Increased  steam  lirre  isolation 
response  time. 

Removed  Total  Allowance,  Z 
value,  and  Sensor  Error 
terms. 

Removed  steam  line  pressure 
dynamic  compensation. 

.  Changed  reactor  coolant  loop 
operation  requirement 

Increased  pressurizer  safety 
valve  lift  setpoint  tolerance. 

.  Changed  required  cold  leg  ac¬ 
cumulator  boron  concentra¬ 
tion. 

.  Changed  ECCS  pump  surveil¬ 
lance  requirements. 

.  Reduced  allowable  primary  to 
secondary  leakage  rate. 

.  Changed  feedwater  isolation 
valve,  main  steam  isolation 
valve,  and  main  steam  isola¬ 
tion  bypass  valve  stroke  time 
from  5  seconds  to  Not  Appli¬ 
cable. 

.  Increased  main  steam  Hne  iso¬ 
lation  valve  stroke  time. 

.  Reflected  change  to  DPC  core 
operatirrg  limit  methodology. 
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The  Conunission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  &e  Commission’s 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  hram 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a],  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  following 
was  included  in  the  licensee's  analysis. 

«  *  *  *  * 

Power  Distribution  and  Safety  Limits 
*  *  *  *  « 

The  Catawba  Unit  1,  Cycle  7  Reload 
Safety  Evaluation  Report  *  *  *  presents 
an  evaluation  which  demonstrates  that 
the  core  reload  using  Mark-BW  fuel  will 
not  adversely  impact  the  safety  of  the 
plant.  During  Cycle  7,  the  core  will 
contain  72  fresh  fuel  assemblies,  72 
burned  fuel  assemblies  supplied  by 
B&W  and  49  Westinghouse  supplied 
Optimized  Fuel  Assemblies  (OFA). 

A  LOCA  evaluation  for  operation  of 
Catawba  Nuclear  Station  with  Mark-BW 
fuel  has  been  completed  (BAW 10174, 
Mark-BW  Reload  LOCA  Analysis  for 
the  Catawba  and  McGuire  Units). 
Operation  of  the  station  while  in 
transition  from  Westinghouse  supplied 
OFA  fuel  to  B&W  supplied  Mark-BW 
fuel  is  also  justified  in  this  topical. 

BAW-10174  demonstrates  that 
Catawba  Nuclear  Station  continues  to 
meet  the  criteria  of  10  CFR  50.46  when 
operated  with  Mark-BW  fuel.  Large 
Break  LOCA  calculations  completed 
consistent  with  an  approved  evaluation 
model  (BAW-10168P  and  revisions) 
demonstrate  compliance  with  10  CFR 
50.46  for  breaks  up  to  and  including  the 
double  ended  severance  of  the  largest 
primary  coolant  pipe.  The  small  break 
LOCA  calculations  used  to  license  the 
plant  during  previous  fuel  cycles  are 
shown  to  be  bounding  with  respect  to 
the  new  fuel  design.  This  demonstrates 
that  the  nlant  meets  10  CFR  50.46 
criteria  wiien  the  core  is  loaded  with 
Mark-BW  fuel. 

***** 

Duke  Power  Company's  Topical 
Reports  DPC-NE-3000,  DPC-NE-3001, 
and  DPC-NE-2004  provide  evaluations 
and  analyses  for  non-LOCA  transients 
which  are  applicable  to  Catawba.  The 
scope  of  these  analyses  includes  all 
events  specified  by  sections  15.1-15.6  of 


Regulatory  Guide  1.70  (Standard  Format 
and  Content  of  Safety  Analysis  Reports 
for  Nuclear  Power  Plants)  and  presented 
in  the  Final  Safety  Analysis  Report  for 
Catawba.  The  analysis  and  evaluations 
performed  for  these  topicals  confirm 
that  operation  of  Catawba  Nuclear 
Station  for  reload  cycles  with  Mark-BW 
fuel  will  continue  to  be  within  the 
previously  reviewed  and  licensed  safety 
limits. 

One  of  the  primary  objectives  of  the 
Mark-BW  replacement  fuel  is 
compatibility  with  the  resident 
Westinghouse  fuel  assemblies.  The 
description  of  the  Mark-BW  fuel  design 
and  the  thermal-hydraulics  and  the  core 
physics  performance  evaluation 
demonstrate  the  similarity  between  the 
reload  fuel  and  the  resident  fuel.  The 
extensive  testing  and  analysis 
summarized  in  B.-iW-10173P  shows  that 
the  Mark-BW  fuel  design  performs,  from 
the  standpoint  of  neutronics  and 
thermal-hydraulics,  within  the  bounds 
and  limiting  design  criteria  applied  to 
the  resident  Westinghouse  fuel  for  the 
Catawba  plant  safety  analysis. 

Each  FSAR  accident  has  been 
reviewed  to  determine  the  effects  of 
Cycle  7  operation  and  to  ensure  that  the 
radiological  consequences  of  postulated 
accidents  are  within  applicable 
regulatory  guidelines,  and  do  not 
adversely  affect  the  health  and  safety  of 
the  public.  The  design  basis  LOCA 
evaluations  assessed  the  radiological 
impact  of  differences  between  the  Mark- 
BW  fuel  and  Westinghouse  OFA  fuel 
fission  product  core  inventories.  Also, 
the  dose  calculation  effects  from  non- 
LOCA  transients  reanalyzed  by  Duke 
Power  were  evaluated  using  Cycle  7 
characteristics.  The  calculated 
radiological  consequences  are  all  within 
specified  regulatory  guidelines  and 
contain  significant  levels  of  margin. 

The  analyses  contained  in  the 
referenced  Topical  Reports  indicate  that 
the  existing  design  criteria  will  continue 
to  be  met.  Therefore,  the  enclosed  TS 
changes  will  not  increase  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

As  stated  in  the  above  discussion, 
normal  operational  conditions  and  all 
fuel-related  transients  have  been 
evaluated  for  the  use  of  Mark-BW  fuel 
at  Catawba  Nuclear  Station.  Testing  and 
analysis  was  also  completed  to  ensure 
that,  fitim  the  standpoint  of  neutronics 
and  thermal-hydraulics,  the  Mark-BW 
fuel  would  perform  within  the  limiting 
design  criteria.  Because  the  Mark-BW 
fuel  performs  within  the  previously 
licensed  safety  limits,  the  possibility  of  a 
new  or  different  accident  from  any 
previously  evaluated  is  not  created. 


The  reload-related  changes  to  the  TSs 
do  not  involve  a  significant  reduction  in 
the  margin  of  safety.  The  calculations 
and  evaluations  documented  in  BAW- 
10174  show  that  Catawba  will  continue 
to  meet  the  criteria  of  10  CFR  50.46  when 
operated  with  Mark-BW  fuel.  The 
evaluation  of  non-LOCA  transients 
documented  in  DPC-NE-3001  also 
confirms  that  Catawba  will  continue  to 
operate  within  previously  reviewed  and 
licensed  safety  limits.  Because  of  this, 
the  TS  changes  to  support  the  use  of 
Mark-BW  fuel  will  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

An  administrative  change  is  being 
made  to  TS  Tables  2.2-1  (Reactor  Trip 
System  Instrumentation  Trip  Setpoints), 
and  Table  3.3-4  (Engineered  Safety 
Features  Actuation  System 
Instrumentation  Trip  Setpoints).  Since 
these  tables  contain  values  that  are  not 
identical  for  each  unit,  a  separate  table 
will  be  provided  for  each  unit.  The 
pages  will  be  labeled  “Unit  1"  or  “Unit 
2”,  and  there  will  be  an  “A”  in  the  page 
number  for  Unit  1  and  a  “B"  in  the  page 
number  for  Unit  2.  The  TS  Tables  will  be 
copied  on  white  paper  for  Unit  1  and  on 
yellow  paper  for  Unit  2  to  further 
distinguish  applicability.  Table  3.3-4 
will  also  have  references  to  the  RTD 
bypass  system  deleted,  since  the  RTD 
bypass  system  has  been  removed,  and 
they  no  longer  apply.  These  changes  are 
administrative  in  nature,  and  are  being 
made  only  to  clarify  the  TS.  Since  they 
involve  no  change  in  requirements,  they 
involve  no  significant  hazards. 

Removal  of  Total  Allowance  Z  and 
Sensor  Error  •  •  • 

The  removal  of  the  Total  Allowance, 
Sensor  error,  and  Z  columns  from 
Tables  2.2-1  and  3.3-4,  along  with  the 
deletion  of  TS  2.2.1.b.l.  3.3.2.b.l,  and 
equation  2.2-1,  which  provide  for  the 
use  of  these  values,  do  not  involve  any 
significant  hazards  consideration.  These 
specifications  provide  the  option  of 
declaring  instrumentation  operable 
when  the  setpoint  is  less  conservative 
than  the  allowable  value.  This  is  done 
through  the  use  of  equation  2.2-1.  With 
the  deletion  of  Specifications  2.2.1.b.l, 
3.3.2.b.l,  equation  2.2-1,  and  the  Total 
Allowance,  Sensor  Error,  and  Z  columns 
from  Tables  2.2-1  and  3.3-4  the  channel 
must  be  declared  inoperable  with  the 
setpoint  less  conservative  than  the 
Allowable  Value.  This  change  is  more 
conservative  than  the  current 
requirements,  and  therefore  involves  no 
significant  hazards. 
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Deletion  of  Neutron  Flux  Hi^  Negative 
Rate ‘nip 

The  removal  of  the  Power  Range 
Neutron  Flux  High  Negative  Rate  trip 
will  not  result  in  any  previously- 
reviewed  accident  becoming  more 
probable  or  more  severe.  The  trip  is  a 
response  to  a  pre-existing  transient 
condition  and  would  not  initiate  any 
accident  'The  trip  is  designed  to  provide 
protection  from  a  dropped  control  rod. 
However,  in  the  event  of  a  dropped  rod. 
the  reactor  is  assumed  to  trip  on  low 
pressurizer  pressure.  ‘Therefore,  the 
protection  function  is  retained.  ‘The 
consequences  of  a  dropped  rod  have 
been  analyzed  and  found  to  be  within 
acceptable  limits. 

Likewise,  the  removal  of  this  trip  vrill 
not  create  a  new  accident  not  previously 
reviewed.  The  removal  of  a  response  to 
a  transient  will  not  initiate  a  new 
transient.  Hiere  are  no  credible 
unanalyzed  transients  which  will  occur 
as  a  result  of  a  dropped  rod.  The 
removal  of  this  trip  will  reduce  the 
potential  for  spurious  or  unnecessary 
trips  which  may  occur  as  a  result  of 
maintenance  or  the  drop  of  a  low-worth 
rod.  'There  are  no  other  hardware 
modifications  or  procedure  changes  that 
will  be  made  as  a  result  of  this  deletion 
which  could  create  the  possibility  of  a 
new  accident 

No  margin  of  safety  will  be  reduced 
by  this  change.  As  noted  above,  if  a 
dropped  rod  necessitates  a  trip,  the  trip 
function  will  be  accomplished  as  a 
result  of  low  pressurizer  pressure.  For 
those  dropped  rods  for  which  no  trip  is 
necessary,  the  removal  of  this  trip  will 
provide  protection  against  an 
unnecessary  transient 

Reduce  Allowable  Primary  to  Secondary 
Leakage 

The  allowable  primary  to  secondary 
leakage  has  been  reduced  to  limit  the 
oi^site  radiological  dose  consequences 
due  to  the  reanalysis  of  the  locked  rotor, 
rod  ejection,  and  single  uncontrolled  rod 
withdrawal  FSAR  Chapter  15  events. 
'The  new  limits  are  more  conservative 
than  the  current  'TS  requirements. 
Lowering  the  allowable  primary  to 
secondary  leakage  will  not  increase  the 
probability  of  a  previously  evaluated 
accident,  it  will  ensure  that  the  dose 
consequences  of  an  accident  are  within 
allowable  limits.  The  possibility  of  a 
new  or  different  accident  from  any 
previously  evaluated  is  not  created 
because  ^ere  will  be  no  physical 
changes  to  the  plant  operating 
procedures,  other  than  to  more 
conservatively  limit  leakage.  There  will 
not  be  a  signiHcant  reduction  in  the 


margin  of  safety  due  to  the  fact  that  the 
allowable  leak^e  is  more  conservative. 

Based  on  the  above,  it  is  concluded 
that  no  significant  hazards  are 
associated  with  this  change. 

Increase  in  Operable  RCS  Loops  in 
Mode  3  and  Increase  Cold  Leg 
Accumulator  Required  Boron 
Concentration 

‘These  amendments  will  not  involve 
any  signiHcant  hazards  consideration. 
‘The  proposed  changes  will  result  in  the 
parameter  or  operating  condition 
involved  becoming  more  conservative 
than  the  current  ‘TS  requirement.  ‘The 
NRC’s  own  guidance,  published  in  the 
Federal  Register  (48  CFR 14870),  states 
that  an  amendment  which  results  in 
conditions  becoming  more  restrictive  is 
not  likely  to  result  in  significant  hazards 
consideration  as  defin^  by  10  CFR 
50.92.  ‘Therefore,  it  may  be  concluded, 
with  no  further  analysis,  that  these 
amendments  will  not  involve  a 
signiHcant  hazards  consideration. 

ECCS  Pump  Performance  Requirements 

The  proposed  amendments  will  not 
involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  Loss-of-Coolant-Accident  (LOCA) 
analysis,  to  which  the  ECCS  flowrates 
are  input  assumptions,  is  unchanged 
and,  therefore,  continues  to  meet 
applicable  acceptance  criteria. 

The  proposed  amendments  will  not 
result  in  a  signiHcant  increase  in  the 
possibility  of  a  new  accident  because 
the  new  values  represent  a  change  in 
required  pump  performance.  The  new 
values  represent  no  change  in  the 
assumptions  made  in  the  LOCA 
analysis,  or  any  physical  change  in  the 
plant.  Enough  margin  exists  between  the 
flow  used  in  the  LOCA  analysis  and  the 
new  required  pump  flows  that  a 
reanalysis  was  not  necessary. 

[T]he  proposed  changes  will  not  result 
in  a  signiHcant  decrease  in  a  margin  of 
safety,  because  pump  performance  at 
the  new  values  is  sufficient  to  meet  all 
acceptance  criteria  in  both  the  current 
FSAR  analysis  and  any  analysis 
associated  with  Catawba  1  Cycle  7. 

Based  on  the  above,  it  is  concluded 
that  no  signiHcant  hazards  exist 

Increase  in  Pressurizer  Code  Safety 
Valve  Setpoint  Tolerances 

‘The  proposed  amendment  will  not 
result  in  a  signiHcant  increase  in  the 
probability  or  consequences  of  any 
previously  analyzed  accident  ‘The  valve 
lift  setting  is  challenged  only  after  a 
transient  has  been  Initiated  and  is  not  a 
contributor  to  the  probability  of  any 
transient  or  accident  ‘The  transients 


which  Involve  pressure  increases  which 
would  potentially  challenge  the  safety 
valves  have  been  analyzed  to  determine 
the  consequences  of  delayed  or 
premature  valve  actuation  at  the 
extremes  of  the  new  setpoint  tolerances. 
These  analyses  show  that  all  applicable 
acceptance  criteria  are  met  using  the 
wider  tolerances. 

‘The  proposed  amendment  will  not 
result  in  the  creation  of  any  new 
accident  not  previously  evaluated.  As 
noted  above,  the  setpoint  tolerance  only 
aflects  the  time  at  which  the  safety 
valve  opens  following  or  during  a 
transient,  and  is  not  a  contributor  to  the 
probability  of  an  accident 

The  proposed  amendment  will  not 
result  in  a  signiHcant  decrease  in  a 
margin  of  safety.  The  limiting  transient 
in  each  accident  category  has  been 
analyzed  to  determine  the  effect  of  the 
change  in  lift  setpoint  tolerance  on  the 
transient.  In  each  case,  the  results  of  the 
analyses  met  all  acceptance  criteria. 

Based  on  the  above,  it  is  concluded 
that  no  signiHcant  hazards  exist. 

Low  Steam  line  Setpoint  Pressure 
Change 

Changing  the  Low  Steam  Line 
Pressure  setpoint  and  removal  of 
dynamic  compensation  will  not  increase 
the  probability  or  consequences  of  any 
previously-reviewed  accident.  'The 
higher  steam  line  pressure  setpoint  is 
consistent  with  all  licensing  basis  safety 
analyses.  ‘This  change,  in  conjunction 
with  the  removal  of  the  dynamic 
compensation  of  the  steam  pressure 
signal  is  intended  to  reduce  or  eliminate 
spurious  Engineered  Safeguards 
Features  (ESF)  actuations  which  are 
caused  by  minor  (but  rapid)  pressure 
decreases  in  the  secondary  system. 

The  proposed  amendment  will  not 
result  in  a  new  accident  not  previously 
reviewed.  A  change  in  steam  line 
pressure  is  a  response  to  an  existing 
transient  condition,  rather  than  a 
precursor  or  initiating  event  A  change 
in  the  steam  line  pressure  setpoint  is 
also  not  a  precursor  or  initiating  event. 

'The  proposed  amendment  will  not 
result  in  a  signiHcant  decrease  in  a 
margin  of  safety.  The  reanalysis  of  the 
steam  line  bre^  accident  which  was 
performed  shows  that  all  imposed 
Condition  II  acceptance  criteria  are  met 

Based  on  the  above,  it  is  concluded 
that  no  signiHcant  hazards  exist. 

Feedwater  and  Main  Steam  Line 
Isolation  Valve  Stroke  ‘lime 

The  proposed  changes  to  the  valve 
stroke  times  in  Tables  3.3-5  and  Table 
3.6-2a  will  not  signiHcantly  increase  the 
probability  or  consequences  of  any 
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previously  evaluated  accident.  The 
effects  of  the  delays  in  isolation  times 
on  the  various  transients  affected  have 
been  analyzed  and  found  to  be 
acceptable.  Since  these  valves  do  not 
receive  a  containment  isolation  signal, 
and  no  credit  is  taken  for  operation  of 
these  valves  in  the  dose  analysis  for  a 
containment  isolation  function,  a 
maximum  stroke  time  does  not  apply  for 
containment  isolation. 

The  proposed  changes  will  not 
significantly  increase  the  possibility  of  a 
new  accident  not  previously  evaluated. 
Feedwater  and  main  steam  isolation  are 
responses  to  ongoing  transients,  rather 
than  initiators  or  precursors  of 
transients.  No  equipment  or  component 
reconfiguration  will  occur  as  a  result  of 
this  change. 

The  proposed  changes  will  not 
significantly  decrease  any  margin  of 
safety.  As  noted  above,  the  effects  of  the 
longer  isolation  times  have  been 
evaluated  and  foimd  to  be  acceptable. 

Based  on  the  above,  it  is  concluded 
that  no  significant  hazards  exist. 

Revise  List  of  Accidents  Requiring 
Reevaluation  in  the  Event  of  an 
Inoperable  RCCA 

The  proposed  change  to  Table  3.3-1 
will  not  change  the  probability  or 
consequences  of  any  accident  or  reduce 
any  safety  margin,  because  the  table 
simply  lists  accident  analyses  which 
must  be  reevaluated  in  the  event  of  an 
inoperable  rod  cluster  control  assembly 
(RCCA).  The  activities  involved  are 
analytical  only,  and  do  not  introduce 
any  operational  considerations. 

Revision  of  the  table  to  more  accurately 
define  the  affected  analyses  is  an 
administrative  effort  related  to  activities 
(analyses]  which  are  conducted  offsite 
after  the  fact  of  a  postulated  inoperable 
RCCA. 

Based  on  the  above,  it  is  concluded 
that  no  significant  hazards  exist 
*  *  *  *  « 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  licensee  has  also  proposed 
changes  to  TS  6.9.1 .9  to  update  the 
listing  of  previously  approved  topical 
reports  which  describe  the  analytical 
methods  used  to  determine  the  core 
operating  limits.  This  updating  is  an 
administrative  change  that  provides 
consistency  between  the  list  and  the 
changes  made  as  discussed  above  in  the 
prior  sections  of  the  TS.  Accordingly, 
the  updating  of  this  list  to  reflect  the 


titles  of  the  reports  describing  the 
underlying  methodology  for  the  changes 
discussed  above  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  does  not  create  the 
possibility  of  a  new  or  di^erent  kind  of 
accident  from  any  previously  evaluated, 
and  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  On  this 
basis  the  staff  proposes  to  find  that  this 
change  does  not  involve  a  significant 
hazards  consideration.  The  Commission 
is  seeking  public  comments  on  this 
proposed  determination.  Any  comments 
received  within  thirty  (30)  days  after  the 
date  of  publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  August  20, 1992,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  WTitten  request 
for  a  hearing  and  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  York 
County  Library,  138  East  Black  Street, 
Rock  Hill,  South  Carolina  29730.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Conunission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 


by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board,  will  rule  on  die  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boaid  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  Uie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
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supplement  which  satisfles  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  Hnal 
determination  on  the  issue  of  no 
signiHcant  hazards  consideration.  The 
Final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  fmal  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regiilatory  Commission, 
Washii^ton,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toU-hee  telephone 


call  to  Western  Union  at  1>(800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
David  B.  Matthews:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  and  to  Mr.  Albert  Carr,  Duke 
Power  Company,  422  South  Church 
Street,  Charlotte,  North  Carolina  28242, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d), 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  13, 1992,  as 
supplemented  July  8, 1992,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  York 
County  Library,  138  East  Black  Street, 
Rock  Hill,  South  Carolina  29730. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  July  1902. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  A.  Wiens, 

Acting  Project  Manager,  Project  Directorate 
II-3,  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  92-17147  Filed  7-20-92;  12H)1  pm) 
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IDocket  No.  40-8027] 

Amendment  Receipt  and  Opportunity 
for  a  Hearing;  Ucenae  No.  SUB-1010; 
Sequoyah  Fueis  Corporation,  Gore,  OK 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendment  of  Materials  License  No. 
SUB-1010  to  revise  the  groundwater 
monitoring  program  for  Sequoyah  Fuels 
Corporation  (SFC)  located  in  Gore. 
Oklahoma. 

Proposed  Action:  By  amendment 
request  dated  April  1, 1992,  SFC 
requested  a  license  amendment  to 
implement  the  SFC  Groundwater 


Monitoring  Plan  (GMP)  dated  March  31, 
1992.  The  GMP  describes  the 
groundwater  monitoring  program  for 
SFC.  The  above  documents  related  to 
this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Document  Room  at 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC,  and  the  Local  Public 
Document  Room  at  the  Stanley  Tubbs 
Memorial  Library.  101 E.  Cherokee 
Street,  Sallisaw,  Oklahoma. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 

U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852);  on  the 
licensee  (Sequoyah  Fuels  Corporation, 
P.O.  Box  610,  Gore,  Oklahoma  74435); 
and  must  comply  with  the  requirements 
for  requesting  a  hearing  set  forth  in  the 
Commission's  regulation,  10  CFR  part  2, 
subpart  L,  “Informal  Hearing  Procedures 
for  Adjudications  in  Materials  Licensing 
Proceedings.” 

These  requirements,  which  the 
requestor  must  address  in  detail,  are:  1. 
The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor’s  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is. 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor’s  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor’s  interest. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  July  1992. 
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For  the  Nuclear  Regulatory  Commission. 
|ohn  W.N.  Hickey, 

Chief,  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety, 
NMSS. 

[FR  Doc.  92-17148  Filed  7-20-92;  12:01  pmj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retesse  No.  35-25582;  International  Series 
Release  No.  423] 

Hlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Acf*) 

|uly  16, 1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactionfs)  summarized  below.  The 
application(s)  and/or  declare tion(s)  and 
any  amendments  thereto  is/ are 
available  for  public  inspection  through 
the  Commission’s  OfHce  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  4, 1992  to  the  Secretary. 

Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specifled 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certiHcate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  bled  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Dominion  Resources,  Inc.,  et  al.  (70- 
8032) 

Dominion  Resources,  Inc. 
("Dominion"),  a  Virginia  public  utility 
holding  company  exempt  from 
registration  under  section  3(a)(1)  of  the 
Act  pursuant  to  rule  2,  Dominion  Energy, 
Inc.  (“Dominion  Energy”),  its  wholly 
owned  nonutility  subsidiary  company 
and  Dominion  Generating  S.A. 
(“DGSA”),  a  wholly  owned  Argentine 
subsidiary  company  of  Dominion 
Energy,  all  of  P.O.  Box  26532, 901  East 
Byrd  Street.  Richmond,  Virginia  23261- 


6532,  have  ffled  an  application  in 
connection  with  the  proposed 
acquisition  of  an  interest  in  an 
Argentine  electric  public-utility 
company.  Central  Termica  Guemes  S.A. 
(“Guemes”).  The  applicants  request  an 
order  under  section  3(b)  of  the  Act 
granting  unqualibed  exemptions  from  all 
provisions  of  the  Act  for  Dominion 
Management  Argentina  SA. 

("DMASA”),  a  to-be-formed,  wholly 
ovtmed  Argentine  subsidiary  of 
Dominion  Energy,  and  Guemes. 
Alternatively,  the  applicants  request  an 
order  approving  the  proposed 
acquisition  of  interests  in  Guemes  and 
DMASA  under  sections  9(a)(2)  and  10. 
and,  upon  consummation  of  the 
transactions,  granting  exemptions  under 
section  3(a)(5)  from  all  provisions  of  the 
Act.  except  section  9(a)(2),  to  Dominion 
Energy  and  DGSA. 

Dominion,  through  its  wholly  owned 
public-utility  subsidiary  company 
Virginia  Electric  and  Power  Company,  is 
engaged  in  the  generation,  transmission, 
distribution  and  sale  of  electric  power  in 
Virginia  and  northeastern  North 
Carolina.  Dominion's  electric  revenues 
during  1991  were  approximately  $3.69 
billion. 

Guemes,  a  government-owned 
Argentina  corporation,  owns  a  245  MW 
thermal  electric  generating  station.  As 
part  of  its  privatization  program,  the 
Argentine  government  is  seeking 
bidders  for  up  to  a  60%  voting  equity 
interest  in  Guemes.* 

Dominion  will  seek  to  acquire  up  to  a 
60%  voting  equity  interest  in  Guemes 
through  I>GSA.  Dominion  also  intends  to 
form  DMASA  to  manage  and  operate 
the  Guemes  generating  station.  DMASA, 
as  operator,  will  de]}end  primarily  on 
locally  hired  employees.  The  applicants 
do  not  anticipate  that  more  than  ten 
senior  Dominion  Energy  United  States 
personnel  will  be  assigned  to  Guemes  in 
Argentina.  Other  than  such  personnel 
transfer  and  the  financial  commitment 
described  below,  there  will  be  no 
business  transactions  or  financial 
commitments  between  Guemes  and 
Dominion  or  any  of  Dominion's  other 
subsidiaries. 

Though  the  price  for  the  60%  equity 
interest  in  Guemes  has  not  yet  b^n 
determined,  the  application  states  that 
Dominion  and  its  subsidiary  companies 
will  not  invest  more  than  $500  million 
inclusive  of  any  guarantees  or  other 
Rnancial  commitments  that  may  be 
provided,  as  well  as  certain  construction 


’  The  Argentine  government  will  retain  30%  of  the 
voting  securities  of  Guemes,  and  the  remaining  10% 
of  the  securities  will  be  sold  to  the  employees  of 
Guemes  pursuant  to  an  employee  stock  ownership 
plan. 


obligations.^  Dominion  will  Hnance  its 
indirect  investment  in  Guemes  from 
existing  working  capital,  short-term 
borrowing  or  cash  flow  from 
operations.^  Revenues,  including 
opierating  fees,  and  net  income  which 
Dominion  expects  from  its  Guemes 
interest  are  expected  to  be  less  than  5% 
of  the  utility  revenues  and  net  income  of 
Dominion  as  a  whole.  Five  percent  of 
Dominion’s  1991  utility  revenues  is 
approximately  $189  million  and  5%  of 
Dominion’s  1991  net  income  is 
approximately  $23  million. 

Guemes  will  be  an  “electric  utility 
company"  as  deBned  in  section  2(a)(3). 
As  a  result.  Dominion,  Dominion  Energy 
and  DGSA  will  each  be  a  “holding 
company"  within  the  meaning  of  section 
2(a)(7)  with  respect  to  Guemes,  and 
Guemes  will  be  a  direct  or  indirect 
“subsidiary  company”  of  each  within 
the  meaning  of  section  2(a)(8).  DMASA 
will  also  be  an  “electric  utility 
company"  within  the  meaning  of  section 
2(a)(3)  because  it  will  operate  Guemes. 

The  applicants  request  orders  of 
exemption  under  section  3(b)  for 
Guemes  and  DMASA.  The  application 
states  that  neither  DMASA  nor  Guemes 
will  derive  any  material  part  of  its 
income,  directly  or  indirectly,  from 
sources  within  the  United  States,  and 
neither  will  operate,  or  have  any 
subsidiary  company  that  operates,  as  a 
public-utility  company  in  the  United 
States.  The  application  also  states  that, 
if  unqualiHed  exemptions  are  granted. 
Dominion  Energy  and  DGSA  will  rely 
upon  rule  10(a)(1)  to  provide  an 
exemption  insofar  as  each  is  a  holding 
company;  and  Dominion,  Dominion 
Energy  and  DGSA  will  rely  on  rule 
11(b)(1)  to  provide  an  exemption  from 
the  approval  requirements  of  sections 
9(a)(2)  and  10  to  which  they  would 
otherwise  be  subject.  Dominion  states 
that  it  will  continue  to  qualify  as  an 
exempt  holding  company  under  section 
3(a)(1)  following  the  acquisition. 

If  unqualified  orders  of  exemption  are 
not  granted,  the  applicants  request 
authorization  under  sections  9(a)(2)  and 
10  to  organize  and  acquire  DMASA  and 
to  acquire  an  interest  in  Guemes.  The 
applicants  also  request  orders  under 
section  3(a)(5)  exempting  Dominion 


*  Included  in  the  commitment  is  the  winning 
bidder's  responsibility  to  construct  an  85  mile,  132 
KV  transmission  line  that  will  be  owned  and 
operated  by  the  Argentine  government. 

’  Dominion  also  seeks  to  invest  in  Central 
Termica  Alto  Valle  S.A..  another  Argentine 
generating  station.  See  Dominion  Resources,  Ina, 
Holding  Co.  Act  Release  No.  25558  (June  22. 1992). 
Dominion  states  that  its  investments  and 
commitments  in  connection  with  foreign  projects 
will  not  exceed  an  aggregate  amount  of  S500  million. 
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Energy  and  DGSA  from  all  provisions  of 
the  Act.  except  section  9(a)(2).  The 
application  states  that  neither  Dominion 
Energy  nor  DGSA  is  engaged  in  the 
business  of  a  public-utility  company  in 
the  United  States,  or  will  derive  a 
material  part  of  its  income,  directly  or 
indirectly,  from  any  one  or  more 
subsidiary  companies  which  are  a 
company  or  companies  the  principal 
business  of  which  within  the  United 
States  is  that  of  a  public-utility 
company. 

The  applicants  will  inform  the 
appropriate  state  regulators  of  the 
proposed  transactions  and  will  request  a 
letter  from  them  stating  that  the 
proposed  transactions  do  not  require 
their  approval. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-17217  Filed  7-17-92;  12:01  pm) 
BILUNG  COOC  S01<H>1-« 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  priority  areas  for 
Commission  study;  Request  for  public 
comment. 

summary:  The  Commission  is 
continuing  its  ongoing  analysis  of  the 
implementation  of  the  sentencing 
guidelines  and  has  identified  the 
following  priority  topical  issues  upon 
which  it  intends  to  focus  its  attention 
during  the  coming  year;  (1)  “White 
collar’Veconomic  offenses;  (2)  money 
laundering  offenses;  (3)  violent  crimes 
against  the  person  and  firearms 
offenses,  including  gang-related  activity; 

(4)  drug  trafficking  offenses,  including 
the  interaction  among  the  drug 
trafficking  guideline,  role  in  the  offense 
guidelines,  and  mandatory  minimum 
statutes;  and  (5)  environmental  offenses, 
including  fine  guidelines  for 
organizations  convicted  of  such 
offenses.  Comment  is  requested  in 
respect  to  these  specific  issues  identified 
by  the  Commission  in  preparation  for 
the  1993  amendment  cycle  that 
culminates  in  the  submission  to 
Congress  of  proposed  guideline 
amendments  no  later  than  May  1, 1993. 
While  the  Commission  welcomes 
comment  on  any  aspect  of  guideline 
application  or  any  other  matter  within 
the  Commission's  authority,  it  suggests 


that  interested  persons  focus  their 
comments  and  recommendations  on 
these  identiHed  priority  areas. 

DATES:  Public  comment  for  this 
information-gathering  phase  of  the  1993 
amendment  cycle  should  be  received  by 
the  Commission  as  soon  as  practicable 
but  no  later  than  September  15, 1992,  in 
order  for  it  to  be  most  usefully 
considered  by  the  Commission  in 
shaping  its  work  during  the  1993 
amendment  cycle. 

ADDRESSES:  Comment  should  be  sent  to: 
United  States  Sentencing  Commission. 
1331  Pennsylvania  Ave.,  NW..  suite 
1400,  Washington.  DC  20004.  Attn: 

Public  Information  Specialist. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist,  telephone:  (202)  626-8500. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is  . 
an  independent  commission  in  the 
judicial  branch  of  the  U.S.  Government. 
The  Commission  is  empowered  by  28 
U.S.C.  994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  sentencing  courts.  The  statute 
further  directs  the  Commission  to 
periodically  review  and  revise 
promulgated  guidelines  and  authorizes  it 
to  submit  guideline  amendments  to  the 
Congress  no  later  than  the  first  day  of 
May  each  year.  See  28  U.S.C.  994(o),  (p). 

As  in  previous  years,  the  Commission 
is  beginning  the  process  that  may  result 
in  amendments  submitted  to  Congress  in 
1993  by  soliciting  formal  and  informal 
comment  in  respect  to  certain  priority 
areas  upon  which  the  Commission 
expects  to  concentrate  its  attention 
during  the  coming  year.  This  notice  is 
designed  to  provide  interested  persons 
with  an  early  opportunity  to  inform  the 
Commission  of  legal,  operational,  or 
policy  concerns  relating  to  guidelines 
within  the  identified  priority  areas,  as 
well  as  to  suggest  specific  solutions  and 
alternative  approaches.  In  late  1992  or 
early  1993,  the  Commission  will  publish 
in  the  Federal  Register  a  formal  notice  of 
proposed  amendments  and  amendment 
issues  and  invite  comment  on  those 
proposals. 

Tlie  Commission  has  listed  the 
following  as  priorities  for  study  and/or 
PQ^sible  amendment  action  in  the  1993 
amendment  cycle: 

(1)  “White  collar”  offenses  generally 
(including,  but  not  limited  to.  tax 
offenses,  fraud,  embezzlement  and 
theft),  with  an  emphasis  on  the  “loss” 
tables  in  the  guidelines  for  these  various 
economic  offenses  and  the  enhancement 
for  “more  than  minimal  planning";  . 

(2)  Money  laundering  offenses; 

(3)  Violent  offenses  covered  under 
Chapter  Two,  Part  A  of  the  Guidelines 


Manual  and  firearms  offenses,  including 
gang-related  activity; 

(4)  Drug  trafficking  offenses,  focusing 
on  the  relationship  between  mandatory 
penalties  in  the  drug  statutes  and  the 
guidelines,  including  the  adjustment  for 
role  in  the  offense;  and 

(5)  Environmental  offenses,  especially 
with  respect  to  fine  guidelines  for 
organizational  defendants. 

In  addition  to  the  aforementioned 
areas  slated  for  priority  attention  during 
the  coming  year,  the  Commission  has 
identified  a  second  list  of  priority  areas 
on  which  work  will  begin  late  this  year, 
but  on  which  final  reports  are  expected 
in  the  1994  amendment  cycle.  Among  the 
topics  slated  for  examination  on  this 
“two-year”  schedule  are: 

(1)  Departures  below  the  guideline 
range  based  upon  defendants' 
substantial  assistance  in  the 
investigation  of  other  crimes; 

(2)  A  comprehensive  examination  of 
other  bases  for  departure  from  the 
guidelines,  including  the  departure 
jurisprudence  of  the  appellate  courts; 

(3)  Computer  fraud  offenses,  to  the 
extent  not  addressed  within  the 
aforementioned  study  of  white  collar 
offenses, 

(4)  Public  corruption  offenses: 

(5)  Food  and  drug  o^enses,  including 
the  development  of  fine  guidelines  for 
organizations  committing  these  offenses; 

(6)  Juvenile  offenses; 

(7)  Review  of  the  probation  and 
supervised  release  revocation  policy 
statements; 

(8)  Criminal  history;  and 

(9)  Comprehensive  review  of 
Sentencing  Reform  Act  statutory 
provisions. 

The  Commission  also  has  established 
a  project  group  to  address  a  number  of 
issues  relating  to  prison  administration 
and  prison  sentence  implementation 
mentioned  in  various  provisions  of  the 
Sentencing  Reform  Act. 

As  in  past  amendment  cycles,  the 
Commission  generally  intends  to  utilize 
interdisciplinary  staff  working  groups, 
consisting  of  representatives  from  its 
legal,  research,  and  training/ technical 
assistance  units  to  address  designated 
priority  issues.  The  Commission  staff 
working  groups,  in  turn,  will  be  drawing 
upon  the  expertise  of  other  individuals 
and  groups  in  the  criminal  justice 
system  to  aid  their  work.  T^e  working 
groups'  objectives  will  be  to 
comprehensively  examine  topical  areas 
and  report  to  the  Commission  needs  for 
training  emphasis,  additional  research, 
legislative  action,  guideline 
amendments,  or  other  action  as 
appropriate. 
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The  Commission  welcomes  comment 
in  respect  to  the  aforementioned 
identified  priorities,  as  well  as  any  other 
aspect  of  guideline  application  or  the 
implementation  of  the  Sentencing 
Reform  Act. 

William  W.  WUkhis,  |r., 

Chainnan. 

[FR  Doc.  92-17078  Filed  7-20-92;  8:45  am) 
BILUNQ  CODE  22KM0-H 
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Sunshine  Act  Meetings 


_ X  V _ 

This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADINa 
COMMISSION 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  announcement:  57  F.R.  29761. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:30  p.m.,  Thursday,  July  30. 
1992. 

CHANGES  IN  THE  AGENDA:  the 

Commodity  Futures  Trading 
Commission  has  added  to  the  agenda  an 
Application  of  the  MidAmerica 
Commodity  Exchange  for  contract 
designation  in  Three-Month  Eurodollar 
Time  Deposit  futures. 

CONTACT  PERSON  FOR  MORE 
information:  Lynn  K.  Gilbert.  254-6314. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  92-17321  Filed  7-17-92:  2:49  pm) 
BatXMtO  CODE  63S1-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

system: 

time  and  date:  11:(X)  a.m..  Monday,  July 
27. 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  July  17. 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-17281  Filed  7-17-02:  2:14  pm) 
mUJNQ  COOE  62IIH)t-«i 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  date:  9:30  a.m.,  Tuesday,  July 

28. 1991. 

PLACE:  Filene  Board  Room,  7th  Floor, 

1776  G  Street.  N.W.,  Washington,  D.C. 
20456. 

STATUS:  Open. 

BOARD  briefing: 

1.  Insurance  Fund  Report 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Central  Liquidity  Facility  Report  and 
Review  of  CLF  Lending  Rate. 

3.  Pilot  Program — Community  Development 
Credit  Unions. 

4.  Proposed  Rule:  Amendment  to  Part  741. 
NCUA's  Rules  and  Regulations,, 

Requirements  for  Insurance, 

5.  Proposed  Revision  to  the  Operating  Fee 
Scale  for  Federal  Credit  Unions. 

6.  Public  Comment  on  Reduction  of 
Regulatory  Burden. 

RECESS:  10:30  a.m. 

TIME  AND  DATE:  11K)0  a.m.,  Tuesday,  July 

28. 1992. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street  N.W..  Washington,  D.C. 
20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

2.  Requests  for  Administrative  Actions 
under  SMtion  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii).  and  {9)(B). 

3.  NCUA's  Budget  FY  93  and  FY  94.  Closed 
pursuant  to  exemptions  (2)  and  (9)(B). 

4.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  92-7267  Filed  7-17-92;  2:15  pmj 
BtUJNC  CODE  7S3S-01-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  July  20,  27,  August  3, 
and  10. 1992. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 
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MATTERS  TO  BE  CONSIDERED: 

Week  of  July  20 

Monday,  July  20 
11:30  a.m. 

AfTirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  July  27 — ^Tentative 

Wednesday,  July  29 
9:30  a.m. 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting)  (Contact:  William  Kerr,  301- 
492-4665) 

IIKX)  a.m, 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

1:00  p.m. 

Briefing  on  National  Research  Council 
Report:  Nuclear  Power — ^Technical  and 
Institutional  Options  for  the  Future 
(Public  Meeting) 

3:00  p.m. 

Discussion  of  Litigative  and  Related 
Matters  (Closed — Ex.  9B  and  10) 

Friday,  July  31 
10.-00  a.m. 

Periodic  Meeting  with  Advisory  Committee 
on  Medical  Uses  of  Isotopes  (Public 
Meeting]  (Contact:  Larry  Camper,  301- 
504-3417) 

Wedc  of  August  3 — ^Tentative 

Tuesday,  August  4 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Week  of  August  10 — ^Tentative 

Wednesday,  August  12 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  a^irmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  Date. 

To  verify  the  status  of  meeting  call 
(recording) — (301)  504-1292. 

CONTACT  PERSON  FOR  MORE 
INFORMAHON:  William  Hill  (301)  504- 
1661. 

Dated:  July  17. 1992. 

WiUlam  M.  HiU,  Jr., 

Office  of  the  Secretary. 

(FR  Doc.  92-17306  Filed  7-17-92:  2:16  pmj  ' 
BIUJNO  CODE  7S90-«1-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
(FRL-4152-9] 

RIN  2060-A016 
Operating  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  promulgating  a 
new  part  70  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  (CFR). 

Title  V  of  the  Clean  Air  Act  (Act) 
Amendments  of  1990,  Public  Law  101- 
549,  enacted  on  November  15. 1990, 
requires  EPA  to  promulgate  regulations 
within  12  months  of  enactment  that 
require  and  specify  the  minimum 
elements  of  State  operating  permit 
programs.  This  new  part  70  contains 
these  provisions.  It  requires  States  to 
develop,  and  to  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  major  stationary  sources  (including 
major  sources  of  hazardous  air 
pollutants  listed  in  section  112  of  the 
Act),  sources  covered  by  New  Source 
Performance  Standards  (NSPS),  sources 
covered  by  emissions  standards  for 
hazardous  air  pollutants  pursuant  to 
section  112  of  the  Act,  and  affected 
sources  under  the  acid  rain  program. 

Title  V  establishes  timeframes  for 
developing  and  implementing  the  State 
permit  programs.  Within  3  years  of 
enactment  (i.e.,  no  later  than  November 
15, 1993),  States  must  submit  proposed 
permit  programs  to  EPA  for  approval. 
The  EPA  must  act  to  approve  or 
disapprove  a  State  program  within  1 
year  of  submittal  by  the  State  to  EPA.  In 
some  cases,  EPA  can  grant  programs  an 
interim  approval  for  a  period  of  up  to  2 
years.  If  a  State  fails  to  submit  a  fully- 
approvable  program  within  the  3-year 
period  (or  by  the  end  of  the  interim 
approval  period),  EPA  will  apply 
specific  sanctions  pursuant  to  the 
provisions  of  title  V  and,  in  any  event, 
must  establish  a  Federal  program  2 
years  after  the  end  of  the  3-year 
program  submittal  period.  Sources 
subject  to  the  part  70  program  must 
submit  complete  permit  applications 
within  1  year  after  a  State  program  is 
approved  by  EPA  (including  an  interim 
approval)  or,  where  the  State  program  is 
not  approved,  within  1  year  after  a 
program  is  promulgated  by  EPA.  In  the 
case  of  new  sources,  complete  permit 
applications  would  generally  be  due  12 
months  after  the  source  commences 
operation,  unless  the  permitting 
authority  sets  an  earlier  deadline. 


Part  70  sources  must  obtain  an 
operating  permit  addressing  all 
applicable  pollution  control  obligations 
under  the  State  implementation  plan 
(SIP)  or  Federal  implementation  plan 
(FIP),  the  acid  rain  program,  the  air 
toxics  program,  or  other  applicable 
provisions  of  the  Act  (e.g.,  NSPS). 
Sources  must  also  submit  periodic 
reports  to  the  State  and  EPA,  as 
appropriate,  concerning  the  extent  of 
their  compliance  with  permit 
obligations.  The  permit,  permit 
application,  and  compliance  reports  will 
be  available  to  the  public,  subject  to  any 
applicable  confidentiality  protection 
procedures  similar  to  those  contained  in 
section  114(c). 

In  the  proposal,  EPA  discussed  issues 
connected  with  the  regulations  that  will 
govern  EPA's  issuance  of  title  V  permits. 
The  EPA  will  address  these  issues 
further  when  the  Agency  proposes 
Federal  regulations. 

DATES:  The  regulatory  amendments 
announced  herein  take  effect  on  July  21, 
1992.  This  promulgation,  however,  does 
not  affect  the  date  by  which  States  are 
to  submit  full  permit  programs  to  EPA 
for  approval.  The  submittal  deadline  is 
set  by  section  502(d)(1)  as  3  years  after 
enactment  of  the  Act  Amendments  of 
1990.  The  deadline  for  full  program 
submittal,  therefore,  is  set  by  the  Act  as 
November  15, 1993.  A  slight  variation  to 
this  rule  can  occur  if  EPA  grants  a 
program  interim  approval.  An  interim 
approval  will  be  accompanied  by  a  list 
of  revisions  or  modifications  necessary 
for  the  program  to  be  fully  approved. 
The  State  will  then  have  until  6  months 
prior  to  the  end  of  the  interim  approval 
to  submit  the  program  corrections,  even 
though  the  November  15, 1993  date  may 
have  passed. 

ADDRESSES: 

Docket 

Supporting  information  used  in 
developing  the  proposed  and  final  rules 
is  contained  in  Docket  No.  A-90-33. 
This  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  address  listed  below.  A 
reasonable  fee  may  be  charged  for 
copying.  The  address  of  the  EPA  Air 
Docket  is:  Room  M-1500,  Waterside 
Mall,  401 M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Trutna  (telephone  919/541- 
5345)  or  Kirt  Cox  (telephone  919/541- 
5399),  Mail  Drop  15,  United  States 
Environmental  Protection  Agency. 
O^ice  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Management 


Division,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  in  the 
following  format: 

I.  Background  and  Purpose 

II.  Implementation  Principles 
IIL  Summary  of  Final  Rules 

IV.  Discussion  of  Regulatory  Changes 

A.  Section  70.1 — Program  Overview 

B.  Section  70.2 — Deflnitions 

C.  Section  70.3 — Applicability 

D.  Section  70.4 — State  Program  Submittals 
and  Transition 

E.  Section  70.5 — Permit  Applications 

F.  Section  70.6— Permit  Content 

G.  Section  70.7 — Permit  Issuance,  Renewal, 
Reopenings,  and  Revisions 

H.  Section  70.8 — Permit  Review  by  EPA 
and  Affected  States 

L  Section  70.9 — Fee  Determination  and 
Certification 

J.  Section  70.10 — Federal  Oversight  and 
Sanctions 

K.  Section  70.11 — Requirements  for 
Enforcement  Authority 

V.  Administrative  Requirements 
A  Docket 

B.  Office  of  Management  end  Budget 
(OMB)  Review 

C  Regulatory  Flexibility  Act  Compliance 
D-  Paperwork  Reduction  Act 

This  preamble  is  organized  to  meet 
the  needs  of  readers  who  want  just  an 
overview  of  the  operating  permit 
program  and  for  readers  who  want  a 
detailed  discussion  of  the  changes  made 
to  the  proposed  regulations  to  result  in 
today's  final  rulemaking. 

The  first  section  provides  background 
on  the  amendments  to  the  Act 
establishing  an  operating  permit 
program,  the  purposes  of  that  action, 
and  the  expected  beneHts.  The 
information  is  useful  to  anyone  seeking 
any  level  of  information  on  the 
operating  permit  program. 

The  second  section  mentions  the 
principles  EPA  has  followed  while 
developing  the  regulations.  These 
implementation  principles  and  the 
positions  on  associated  issues  were 
discussed  in  detail  in  the  May  10, 1991, 
preamble. 

Section  III  of  the  preamble  provides  a 
summary  of  the  requirements  of  the 
regulations  being  promulgated  today. 

A  discussion  of  the  regulatory 
changes  from  the  proposed  requirements 
is  in  section  IV.  In  the  preamble  of  the 
May  10, 1991,  proposal  EPA  explained 
the  basis  for  its  various  proposed 
positions.  Where  the  proposed 
regulations  have  not  been  changed  in 
the  final  rules,  EPA  continues  for  the 
most  part  to  rely  on  the  rationale 
provided  in  the  proposal  notice.  Where 
the  regulations  have  changed  in  more 
than  a  minor  way,  this  preamble  states 
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the  basis  and  purpose  for  the  final 
regulations,  including  the  reasons  for  the 
change.  A  separate  document  providing 
more  detailed  responses  to  comments  on 
the  proposal  will  be  placed  in  the 
docket.  The  design  of  section  IV  follows 
the  flow  of  the  final  part  70  regulations. 

The  final  section  (section  V)  contains 
the  administrative  requirements 
accompanying  Federal  regulatory 
actions.  These  include  the  topics  listed 
in  the  preamble  outline  above. 

The  preamble  includes  many  citations 
(e.g.,  §  70.6)  to  refer  the  reader  to  more 
detail  or  to  the  origin  of  certain 
requirements.  These  citation  sections 
will  not  be  followed  by  their  origin  such 
as  “of  this  preamble”  or  “of  title  V.” 
Rather,  the  reader  can  recognize  the 
origins  of  the  sections  by  their  nature: 

A.  Sections  of  the  preamble  begin 
with  a  Roman  numeral. 

B.  Sections  of  title  V  of  the  Act  are  in 
the  500’s. 

C.  Sections  of  the  proposed 
regulations  range  from  70.1  to  70.11. 

D.  Sections  of  the  Act  are  referenced 
by  a  three-digit  number,  such  as  112  and 
408. 

E.  Sections  of  existing  EPA 
regulations  generally  are  preceded  by 
“40  CFR.” 

This  preamble  makes  frequent  use  of 
the  term  “State,"  usually  meaning  the 
State  air  pollution  control  agency  which 
would  be  the  permitting  authority.  The 
reader  should  assume  that  use  of 
“State”  also  applies,  as  deHned  in 
section  302(d),  to  the  District  of 
Columbia  and  territories  of  the  United 
States,  and  may  also  include  reference 
to  a  local  air  pollution  agency.  These 
agencies  can  either  be  the  permitting 
authority  for  the  area  of  their 
jurisdiction  or  assist  the  State  or  EPA  in 
implementing  the  title  V  permitting 
program.  In  some  cases,  the  term 
“permitting  authority"  is  used  and  can 
refer  to  both  State  and  local  agencies 
when  the  local  agency  directly  issues 
permits  or  assists  the  State  in  issuing 
permits.  The  term  “permitting  authority” 
may  also  apply  to  ^A  where  the 
Agency  is  the  permitting  authority  of 
record. 

I.  Background  and  Purpose 

Title  V  was  added  to  the  Act  on 
November  15, 1990,  and  introduces  an 
operating  permit  program.  It  requires 
that  EPA,  within  12  months  of 
enactment,  promulgate  regulations 
setting  forth  provisions  under  which 
States  will  develop  operating  permit 
programs  and  submit  them  to  EPA  for 
approval.  The  EPA  proposed  these 
regulations  to  be  codified  in  a  new  part 
70  of  chapter  1  of  title  40  of  the  CFR  on 
May  10, 1991  [58  FR  21712).  The 


comment  period  for  that  action  ended  on 
July  9, 1991.  Approximately  500  public 
comments  were  received  on  the 
proposal  during  the  comment  period. 
Copies  of  these  comments  appear  in  the 
docket  for  this  action  listed  above  under 
Docket.  The  following  four  public 
hearings  were  held  on  the  proposal:  June 
4  and  5, 1991,  in  Washington,  DC;  June  6, 
1991,  in  Chicago,  Illinois;  June  24, 1991, 
in  San  Francisco,  California;  and  July  1, 
1991,  in  Dallas,  Texas. 

The  significant  changes  to  the 
regulations  resulting  from  public 
comments  are  contained  in  this 
preamble.  A  summary  of  all  public 
comments,  transcripts  of  the  public 
hearings,  and  the  response  of  EPA  to  ail 
the  significant  comments  are  contained 
in  a  technical  support  document. 

Sources  subject  to  the  permitting 
requirements  of  part  70  (part  70  sources) 
must  obtain  an  operating  permit;  States 
must  develop  and  implement  the 
program;  and  EPA,  after  promulgating 
today’s  permit  program  regulations, 
must  review  each  State's  proposed 
program  and  oversee  the  State’s  e^orts 
to  implement  any  approved  program, 
including  reviewing  proposed  permits 
and  vetoing  improper  permits.  When  a 
State  fails  to  adopt  and  implement  its 
own  approvable  program,  EPA  must 
apply  sanctions  against  the  State  or  the 
relevant  jurisdiction  and  ultimately  also 
develop  and  implement  a  Federal  permit 
program. 

'The  addition  of  such  a  permitting 
program  makes  the  Act  more  consistent 
with  other  environmental  statutes, 
including  the  Clean  Water  Act  (CWA) 
and  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  both  of  which 
have  permit  requirements.  The  part  70 
regulations  have  been  designed  to 
minimize  the  disruption  to  current  State 
efforts  by  offering  as  much  flexibility  as 
is  provided  by  the  law.  The  program  can 
also  help  implement  market-based 
control  strategies  using  improved 
monitoring  and  emissions  tracking. 

While  title  V  generally  does  not 
impose  substantive  new  requirements,  it 
does  require  that  fees  be  imposed  on 
sources  and  that  certain  procedural 
measures  be  followed,  especially  with 
respect  to  determining  compliance  with 
underlying  applicable  requirements.  The 
program  will  generally  clarify,  in  a 
single  document,  which  requirements 
apply  to  a  source  and,  thus,  should 
enhance  compliance  with  the 
requirements  of  the  Act.  Currently,  a 
source’s  obligations  under  the  Act 
(ranging  from  emissions  limits  to 
monitoring,  recordkeeping,  and  reporting 
requirements)  are,  in  many  cases, 
scattered  among  numerous  provisions  of 
the  SIP  or  Federal  regulations.  In 


addition,  regulations  are  often  written  to 
cover  broad  source  categories,  therefore, 
it  may  be  unclear  which,  and  how. 
general  regulations  apply  to  a  source.  As 
a  result,  EPA  often  has  no  easy  way  to 
establish  whether  a  source  is  in 
compliance  with  regulations  under  the 
Act. 

The  title  V  permit  program  will  enable 
the  source.  States,  EPA,  and  the  public 
to  understand  better  the  requirements  to 
which  the  source  is  subject,  and  whether 
the  source  is  meeting  those 
requirements.  Increased  source 
accountability  and  better  enforcement 
should  result.  The  program  will  also 
greatly  strengthen  EPA’s  ability  to 
implement  the  Act  and  enhance  air 
quality  planning  and  control,  in  part,  by 
providing  the  basis  for  better  emission 
inventories. 

Another  benefit  of  the  title  V  permit 
program  is  that  it  provides  a  ready 
vehicle  for  the  States  to  administer 
signiBcant  parts  of  the  substantially- 
revised  Federal  air  toxics  program  and 
the  new  acid  rain  program.  This 
enhances  EPA’s  ability  to  oversee  ail 
programs  under  the  Act.  Specifically,  the 
Act  requires  that  States  use  the  permit 
system  to  administer  the  air  toxics 
program.  In  addition.  States  will  be 
responsible  for  reviewing  and  issuing 
permits  to  implement  the  second  phase 
of  the  acid  rain  program  (with  permitting 
activities  beginning  in  1996)  and  will 
play  a  signiflcant  role  in  ensuring 
compliance  with  the  acid  rain 
regulations  promulgated  under  title  IV  of 
the  Act. 

Finally,  an  important  benefrt  is  that 
the  permit  program  contained  in  these 
regulations  will  ensure  that  States  have 
resources  necessary  to  develop  and 
administer  the  program  effectively.  In 
particular,  the  permit  fees  provisions  of 
title  V  will  require  sources  to  pay  the 
cost  of  developing  and  implementing  the 
permit  program.  To  the  extent  the  fees 
are  based  on  actual  emission  levels,  the 
fees  will  create  an  incentive  for  soiu'ces 
to  reduce  emissions. 

The  EPA  expects  that  this  rule  will 
promote  several  objectives  which  the 
Agency  believes  are  essential  to  the 
long  term  success  of  environmental 
programs:  market-based  programs, 
coordination  of  control  programs  across 
media,  and  pollution  prevention. 

Market-Based  Programs:  The  EPA  is 
committed  to  using  market-based 
principles  to  achieve  the  greatest  level 
of  environmental  protection  at  the  least 
cost.  The  title  V  operating  permit 
program  will  lay  the  critical  foundation 
for  pursuing  market-based  programs 
under  the  Clean  Air  Act  beyond  the  acid 
rain  program  under  title  FV,  which 
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already  provides  for  marketable 
emission  allowances  within  an 
operating  permit  system.  Before  the 
permit  program,  there  was  no  ready 
vehicle  for  quantifying  and  accounting 
for  Federal  air  pollution  control 
requirements  at  a  particular  facility. 

With  a  title  V  permit,  those  control 
requirements  can  be  quantified  by  a 
facility,  the  first  step  in  establishing  the 
currency  necessary  for  a  market-based 
system.  Moreover,  title  V  permits  will 
establish  monitoring  and  compliance 
requirements  which  are  essential  to 
make  a  market  system  accountable. 

Cross-Media  Coordination;  Of  the 
major  regulatory  statutes  EPA 
implements,  the  Act  alone  did  not  have 
a  permit  program  as  the  basic  vehicle 
for  applying  source-specific  control 
requirements  at  regulated  facilities.  As  a 
result,  EPA  could  not  readily  include  air 
pollution  requirements  in  its  efforts  to 
coordinate  control  requirements  across 
media.  Now  that  EPA  has  available  to  it 
permits  which  reflect  the  requirements 
under  the  CWA.  RCRA,  and  the  Act.  it 
will  be  easier  to  coordinate  those 
programs  in  the  future. 

Part  of  the  cross-media  coordination 
EPA  hopes  to  achieve  using  title  V 
permits  is  a  comparison  of  the  relative 
impact  of  control  requirements  across 
media  and  risk-based  analysis  of  the 
impact  of  pollution  control  requirements. 
Clearly,  EPA  must  faithfully  implement 
the  requirements  in  each  of  its 
regulatory  programs,  but  EPA  hopes 
increasingly  to  balance  control 
requirements  across  media  according  to 
risk-based  analyses  to  the  extent  the 
relevant  statutes  provide  EPA  with 
flexibility.  In  the  future,  such 
comparisons  across  media  will  provide 
the  information  critical  to  an  ongoing 
evaluation  of  EPA's  regulatory 
programs,  and  may  provide  the  basis  for 
transforming  the  more  media-specific 
structure  of  the  Agency's  programs  into 
a  more  unified  program  that  addresses 
the  greatest  risk  first. 

Pollution  Prevention;  Title  V  permits 
will  also  lead  air  pollution  sources  and 
regulatory  agencies  to  evaluate  their  air 
pollution  control  strategies,  both  on  a 
source-specific  basis  and  across  the 
regulatory  program.  Implementing  title  V 
presents  an  opportunity  to  pursue 
strategies  that  avoid  pollution,  rather 
than  control  it.  and  that  eliminate 
pollution,  rather  than  shift  it  from  one 
medium  to  the  other.  Indeed,  a  cross¬ 
media  analysis  should  highlight 
opportunities  to  avoid  pollution  shifting. 

II.  Implementation  Principles 

The  passage  of  the  Act  amendments 
of  1990  was  a  major  accomplishment  in 
the  protection  of  public  health  and  the 


environment  in  the  United  States.  The 
Act  sets  forth  ambitious  goals  which  can 
only  be  achieved  through  effective  and 
expeditious  implementation  by  EPA  and 
State  and  local  governments.  Today's 
rulemaking  is  one  of  the  first  of  several 
important  actions  that  EPA  will  be 
taking  to  accomplish  its  rule 
development  responsibilities  under  the 
Act.  The  EPA  in  designing  its  May  10. 
1991  proposal  identified  several 
principles  to  guide  the  design  and 
implementation  of  title  V  regulations 
and  related  programs.  These  principles, 
which  were  discussed  extensively  in  the 
proposal,  were  thought  to  be  necessary 
to  preserve  the  legislative  intent 
underlying  the  content  of  title  V.  The 
EPA  intends  that  these  principles  be 
appropriately  incorporated  into  all 
aspects  of  program  development  and 
implementation  by  both  States  and  EPA. 
In  particular.  EPA  will  employ  them 
when  it  is  responsible  for  developing 
rules,  overseeing  State  or  local  agency 
programs  and  permits,  or  issuing 
permits. 

n.  Summary  of  Final  Rules 

A.  Applicability 

The  title  V  operating  permits  program 
requires  all  part  70  sources  to  submit 
permit  applications  to  the  appropriate 
permitting  authority  within  1  year  of  the 
effective  date  (i.e.,  date  of  EPA 
approval)  of  the  State  program.  The 
operating  permit  program  applies  to  the 
following  sources; 

'  1.  Major  sources,  defined  as  follows; 

(a)  Air  toxics  sources,  as  defined  in 
section  112  of  the  Act.  with  the  potential 
to  emit  10  tons  per  year  (tpy),  or  more,  of 
any  hazardous  air  pollutant  listed 
pursuant  to  112(b);  25  tpy,  or  more,  of 
any  combination  of  hazardous  air 
pollutants  listed  pursuant  to  112(b);  or  a 
lesser  quantity  of  a  given  pollutant,  if 
the  Administrator  so  specifies 
[501(2)(A)]. 

(b)  Sources  of  air  pollutants,  as 
defined  in  section  302,  with  the  potential 
to  emit  100  tpy,  or  more,  of  any  pollutant 
[501(2)(B)1. 

(c)  Sources  subject  to  the 
nonattainment  area  provisions  of  title  I. 
part  D,  with  the  potential  to  emit 
pollutants  in  the  following,  or  greater, 
amounts  [501(2)(B)]; 


(i)  Ozone  (VOC  and  NOx);' 


TPY 


Serious . 

Transport  regions  not  severe  or  extreme .... 


Severe . _.... 

Extreme . 

(ii)  Cartxrn  monoxide — serious  (iwhere  sta¬ 
tionary  sources  contribute  significantiyi . 


50 

50 

25 

10 

50 


TPY 

(iii)  Particulate  matter  (PM-10) — serious . 

70 

'  For  this  purpose,  title  I  treats  volatile  orranic 
compounds  (VOC)  and  oxides  o4  nitrogen  (NOx) 
sources  somewhat  differently.  In  areas  qualifying  for 
an  exemption  under  section  162(f),  NOx  sources 
with  the  potential  to  emit  less  than  100  tpy  would 
not  be  considered  major  sources  under  pact  O  of 
title  I.  In  areas  not  qualifying  for  this  exemption,  NOx 
sources  are  subject  to  the  lower  thresholds  created 
by  section  182(f).  In  ozone  transport  regions,  a  lower 
threshold  of  50  ^  for  VCX;  sources  is  created  by 
section  section  1B4(b).  Because  section  182(f)  does 
not  refer  to  184<b).  the  lower  threshold  in  ozone 
transport  regions  applies  to  VOC  sources,  but  rtot  to 
NOx  sources.  Whatever  its  location,  any  100  tpy 
source  would  be  considered  a  major  source  under 
section  302. 

*  VOC  only. 

2.  Any  other  source,  including  an  area 
source,  subject  to  a  hazardous  air 
pollutant  standard  under  section  112. 

3.  Any  source  subject  to  NSPS  under 
section  111. 

4.  Affected  sources  under  the  acid  rain 
provisions  of  title  IV  (501(1)). 

5.  Any  source  required  to  have  a 
preconstruction  review  permit  pursuant 
to  the  requirements  of  the  prevention  of 
significant  deterioration  (F^D)  program 
under  title  1,  part  C  or  the  nonattainment 
area,  new  source  review  (NSR)  program 
under  title  1,  part  D. 

6.  Any  other  stationary  source  in  a 
category  EPA  designates,  in  whole  or  in 
part,  by  regulation,  after  notice  and 
comment. 

A  major  source  is  defined  in  terms  of 
all  emissions  units  under  common 
control  at  the  same  plant  site  (i.e., 
within  a  contiguous  area  in  the  same 
major  group,  two-digit,  industrial 
classification).  Once  subject  to  the  part 
70  operating  permit  program  for  one 
pollutant,  a  major  source  must  submit  a 
permit  application  including  all 
emissions  of  all  regulated  air  pollutants 
from  all  emissions  units  located  at  the 
plant,  except  that  only  a  generalized  list 
needs  to  be  included  for  insignificant 
events  or  emissions  levels,  'fte  program 
(including  combinations  of  partial 
programs)  applies  to  all  geographic 
areas  within  each  State,  regardless  of 
their  attainment  status.  The  acid  rain 
permit  program  requirements,  however, 
apply  only  within  the  contiguous  48 
States  and  the  District  of  Columbia. 

The  EPA  is  authorized,  consistent 
with  the  applicable  provisions  of  the 
Act,  to  exempt  one  or  more  source 
categories  (in  whole  or  in  part)  from  the 
requirement  to  have  a  permit  if  the 
Agency  determines  that  compliance 
with  the  part  70  regulations  would  be 
“impracticable,  infeasible,  or 
unnecessarily  burdensome"  [section 
502(a)l.  The  EPA  may  not,  however, 
exempt  any  major  source  or  affected 
(i.e.,  acid  rain)  source.  The  EPA  believes 
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that  compliance  by  nonmajor  sources 
with  the  permitting  requirements  during 
the  early  stages  of  the  program  would 
prove  to  be  unnecessarily  burdensome 
for  nonmajor  sources  and  impracticable 
and  infeasible  for  permitting  authorities 
as  well.  Therefore,  to  promote  an 
orderly  phase-in  of  the  program.  States 
can  defer  coverage  temporarily  for  all 
sources  which  are  not  major.  The  EPA 
will  complete  a  rulemaking  to  consider 
further  deferral  or  permanent  exemption 
for  non-major  sources  within  5  years  of 
the  date  EPA  first  approves  a  State 
program  that  defers  such  sources. 

Any  source  whose  obligation  to 
obtain  a  permit  is  deferred  may  request 
a  permit  prior  to  the  end  of  the  5-year 
deferral  period.  All  deferred  sources  will 
be  required  to  submit  permit 
applications  within  12  months  after  the 
completion  of  the  future  rulemaking, 
unless  they  are  sources  or  source 
categories  that  receive  a  continued 
exemption  (i.e.,  EPA  determines  that 
compliance  with  the  permitting 
requirements  for  such  categories  would 
be  impracticable,  infeasible,  or 
unnecessarily  burdensome  on  the  source 
categories)  in  the  future  rulemaking. 

^In  addition.  States  may  permanently 
exempt  from  review  diose  nonmajor 
sources  and  source  categories  subject  to 
title  V  solely  because  they  are  subject  to 
the  NSPS  for  new  residential  wood 
heaters  or  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(N'ESHAP)  for  asbestos  from  demolition 
and  renovation  activities.  The 
Administrator  reserves  the  right  to  grant 
deferral  or  exemption  to  additional 
nonmajor  source  categories  when  they 
become  subject  to  section  112,  and 
thereby  subject  to  title  V. 

B.  State  Permit  Program  Submittals  and 
Transition 

Title  V  requires  EPA  to  promulgate 
regulations  establishing  the  minimum 
elements  of  a  State  permit  program. 
State  and  local  pollution  control 
agencies  or  interstate  compacts  may 
implement  provisions  of  title  V.  as  long 
as  all  geographic  areas  within  each 
State  are  covered  by  a  permit  program. 
As  previously  discussed,  reference  to 
the  "State"  will  include  reference  to 
local  agencies,  where  appropriate, 
which  would  allow  granting  of  a  partial 
program  for  a  specific  geographic  area 
within  a  State.  The  EPA  oversees 
development  of  State  programs  and 
enforces  the  obligation  to  implement  a 
program  in  each  State.  Should  a  State 
fail  to  develop  a  permit  program,  the 
EPA  must  implement  a  program  for  that 
State  1501(4),  502(d)(1).  and  302(b)]. 


1.  Minimum  Program  Requirements 

As  required  by  title  V.  today's 
regulations  establish  the  minimum 
elements  of  a  State  operating  permit 
program,  including  the  following; 

(a)  Requirements  for  permit 
applications,  including  standard 
application  forms  and  criteria  for 
determining  the  completeness  of 
applications  (502(b)(1)]. 

(b)  Monitoring  and  reporting 
requirements  [502(b)(2)). 

(c)  A  permit  fee  system  (502(b)(3)]. 

(d)  Provisions  for  adequate  personnel 
and  funding  to  administer  the  program 
(502{b)(4)l. 

(e)  Authority  to  issue  permits  and 
assure  that  each  permitted  source 
complies  with  applicable  requirements 
under  the  Act  (S(]^b)(5)(A)]. 

(f)  Authority  to  terminate,  modify,  or 
revoke  and  reissue  permits  "feu*  cause" 
(502(b)(5){D)l. 

(g)  Authority  to  enforce  permits, 
permit  fee  requirements,  and  the 
requirement  to  obtain  a  permit, 
including  civil  penalty  authority  in  a 
maximum  amount  of  not  less  than 
$10,000  per  day  for  each  violation,  and 
"appropriate  criminal  penalties" 
(502(b)(5)(E)). 

(h)  Authority  to  assure  that  no  permit 
will  be  issued  if  EPA  timely  objects  to 
its  issuance  (502(b)(5)(F)j. 

(i)  Adequate,  streamlined,  and 
reasonable  procedures  for  expeditiously 
determining  when  applications  are 
complete  and  for  processing 
applications:  for  public  notice,  including 
offering  an  opportunity  for  public 
participation,  where  applicable;  for 
expeditious  review  of  permit  actions; 
and  for  State  court  review  of  the  final 
permit  action  (502(b)(6)]. 

(j)  Authority  and  procedures  to 
provide  that  the  permitting  authority's 
failure  to  act  on  a  permit  or  renewal 
application  within  the  deadlines 
specified  in  the  Act  (section  503  and  the 
deadlines  for  permitting  under  acid  rain 
provisions  in  title  IV)  shall  be  treated  as 
a  final  permit  action  solely  to  allow 
judicial  review  by  the  applicant,  anyone 
else  who  participated  in  the  public 
review  process,  and  any  other  person 
who  could  obtain  judicial  review  of  such 
action  under  applicable  law.  to  compel 
action  on  the  application  (502(b)(7)]. 

(k)  Authority  and  procedures  to  make 
available  to  the  public  any  permit 
application,  compliance  plan,  permit, 
emissions  or  monitoring  report,  and 
compliance  report  or  certification, 
subject  to  the  confidentiality  provisions 
similar  to  those  of  section  114(c)- of  the 
Act  (502(b)(8));  the  contents  of  the 
permit  itself  are  not  entitled  to 
confidentiality  protection  (503(e)]. 


(l)  Provisions  to  allow  operational 
flexibility  at  the  permitted  facility 
l502(bMl0)). 

(m)  Provisions  required  if  a  State 
allows  sources  to  make  certain  changes 
that  are  not  prohibited  or  addressed  by 
the  permit  (502(a)]. 

(n)  Provisions  to  require  that  part  70 
permits  include  terms  and  conditions 
addressing  alternative  scenarios  at  the 
permitted  facility  and  emissions  trading 
provided  for  in  the  underlying 
applicable  requirement  (502(b](6]]. 

2.  State  Program  Development 

Within  3  years  of  enactment,  the 
Governor  of  each  State  shall  submit  to 
EPA  a  permit  program  meeting  the 
requirements  of  title  V.  A  State  may 
submit  its  current  or  proposed  program 
to  EPA  for  approval.  The  Governor  must 
also  submit  a  legal  opinion  from  the 
attorney  general,  attorney  for  those 
State  air  pollution  control  agencies  with 
independent  legal  counsel,  or  the  chief 
legal  officer  of  an  interstate  agency, 
stating  that  the  laws  of  the  State, 
locality,  or  interstate  compact  provide 
adequate  authority  to  carry  out  the 
program  [502(d)(1)].  The  EPA 
encourages  prompt  action  by  each  State 
to  evaluate  the  potential  of  its  existing 
enabling  legislation  to  implement  title  V 
and  to  take  additional  actions,  as 
needed,  to  ensure  a  timely  and 
approvable  program  submittal. 

Several  States  may  need  new 
legislative  authority  in  a  number  of 
areas  in  order  to  fulfill  the  requirements 
of  the  Act,  including  (but  not  limited  to): 
Authority  to  charge,  collect,  retain,  and 
spend  adequate  permit  fees,  and  to 
collect  civil  penalties  of  a  maximum 
amount  of  at  least  $10,000  per  day  per 
violation.  The  EPA  intends  to  assist 
States  in  identifying  and  obtaining  any 
required  new  authorities. 

3.  The  EPA  Review  of  Program 
Submittals 

Within  1  year  after  receiving  the 
State’s  program,  EPA  shall  approve  or 
disapprove  it,  in  whole  or  in  part.  The 
EPA  may  approve  the  program  to  the 
extent  it  meets  the  requirements  of  the 
Act  and  today's  regulations. 

If  EPA  disapproves  the  program,  or 
any  part  of  it,  EPA  must  noti^  the 
Governor  of  any  revisions  necessary  for 
EPA  approval.  The  State  then  has  180 
days  from  this  notice  to  revise  and 
resubmit  the  program  (502(d)(l)].  When 
EPA  approves  a  program.  EPA  must 
suspend  issuance  of  Federal  permits,  but 
may  retain  jurisdiction  over  permits  still 
under  administrative  or  judicial  review 
I502(e)j. 
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4.  Interim  Program  Approvals 

If  a  program  is  not  fully-approvable, 
EPA  may  grant  interim  approval  to  a 
permit  program,  so  long  as  the  program 
“substantially  meets”  the  requirements 
of  title  V.  Criteria  for  satisfying  the 
“substantially  meets”  test  include: 

(a)  The  commitment  and  capability  to 
collect  fees  adequate  to  cover  the  costs 
of  the  interim  permitting  program  and 
the  development  as  appropriate  of  the 
whole  program; 

(b)  The  legal  authority  to  assure  that 
sources  subject  to  the  interim  program 
comply  with  all  applicable  requirements 
of  titles  1,  IV,  and  V  under  the  Act; 

(c)  Fixed  permit  terms  not  to  exceed  5 
years; 

(d)  The  opportunity  for  public 
participation  in  appropriate  permit 
proceedings; 

(e)  The  opportunity  for  EPA  to  review 
and  object  to  the  issuance,  modiHcation, 
or  renewal  of  any  permit  and  for 
affected  States  to  review  such  permits 
consistent  with  section  505  of  the  Act; 

(f)  The  requirement  that  a  proposed 
permit  will  not  be  issued  if  ETA  objects 
to  its  issuance; 

(g)  Adequate  procedures  for  enforcing 
permits,  including  penalties; 

(h)  Provisions  for  allowing  operational 
flexibility  and  alternative  scenarios  for 
sources,  consistent  with  §  §  70.4(b)(12) 
and  70.6(a)(9); 

(i)  Streamlined  procedures  for  issuing 
and  revising  permits  and  determining 
when  applications  are  complete;  and 

(j)  Application  and  reporting  forms  to 
be  used  in  implementing  the  interim 
program. 

In  the  notice  of  final  rulemaking 
granting  interim  approval,  EPA  must 
specify  the  changes  the  State  must  make 
to  receive  full  approval.  The  EPA  may 
grant  interim  approval,  which  may  not 
be  renewed,  for  a  period  of  up  to  2 
years.  During  the  interim  approval 
period,  the  State  is  protected  from 
sanctions  for  failure  to  have  a  program, 
and  EPA  is  not  obligated  to  promulgate 
a  Federal  permit  program  in  the  State 
[502  (d)  (2)-(3)  and  (g)].  Permits  issued 
under  a  program  with  interim  approval 
have  full  standing  with  respect  to  title  V, 
and  the  1-year  time  period  for  submittal 
of  permit  applications  by  subject 
sources  begins  upon  interim  approval, 
as  does  the  3-year  time  period  for 
processing  the  initial  permit  applications 
discussed  in  the  following  section. 

5.  State  Permit  Review 

As  noted  above  [III.B.(4)],  subject 
sources  are  required  to  submit  permit 
applications  to  the  permitting  authority 
within  1  year  of  program  approval, 
whether  full,  partial,  or  interim.  For  title 


rV  (acid  rain)  sources,  however,  speciHc 
superseding  deadlines  are  provided  for 
the  submission  of  Phase  II  permit 
applications,  which  will  not  be  due  to 
States  until  January  1, 1996  [408(D)(2)]. 
For  the  initial  round  of  permit 
applications,  the  permitting  authority 
must  establish  a  phased  schedule  for 
processing  permit  applications, 
submitted  within  the  first  full  year  after 
program  approval.  This  schedule  must 
assure  that  the  permitting  authority  will 
act  on  at  least  one-third  of  the  permits 
each  year  over  a  period  not  to  exceed  3 
years  after  approval  (interim  or  full)  of 
the  program  [503(c)].  The  EPA  urges 
States  to  encourage  early  submittals  of 
complete  applications. 

States  are  required  to  issue  permits 
under  the  acid  rain  program  by 
December  31, 1997  [408(D)(3)].  For  most 
States,  this  deadline  will  coincide 
roughly  with  the  second  year  of  permit 
program  implementation.  Additionally, 
expedited  review  and  issuance 
procedures  may  be  required  for  permit 
applications  for  sources  pursuing 
compliance  extensions  for  early 
reductions  of  hazardous  air  pollutants 
under  section  112(i)(5). 

After  acting  on  the  initial  round  of 
applications,  the  permitting  authority 
must  from  then  on  act  on  a  completed 
application  (i.e.,  issue  or  deny  a  permit) 
within  18  months  after  receiving  the 
complete  application.  The  permitting 
authority  must  establish  reasonable 
procedures  to  prioritize  review  of  permit 
applications,  especially  in  the  case  of 
applications  for  new  construction  or 
modifications  as  defined  in  title  I 
[503(c)]. 

C.  Complete  Permit  Application 

Each  State  program  must  establish 
specific  criteria  to  be  used  in  defining  a 
complete  permit  application.  A  complete 
application  is  one  that  the  permitting 
authority  has  determined  to  contain  all 
the  necessary  information  needed  to 
begin  processing  the  permit  application. 
The  permitting  authority  can  determine, 
however,  that  the  application  becomes 
incomplete  if  the  source  fails  to  provide 
timely  updates  to  the  application  that 
the  permitting  authority  needs  to  issue 
the  permit  within  the  specified 
deadlines. 

The  permitting  authority  must  provide 
notice  to  the  source  of  completeness 
determinations.  In  the  event  that  no 
notice  is  provided  to  the  source  within 
60  days  after  receipt  of  the  application 
by  the  permitting  authority,  Uie 
application  shall  be  deemed  complete. 

A  source  which  files  a  timely  and 
complete  application  for  a  permit  or  a 
renewal  will  not  be  liable  for  failure  to 
have  a  permit  if  the  permitting  authority 


delays  in  issuing  or  reissuing  the  permit, 
provided  this  delay  was  not  due  to  the 
applicant's  failure  to  respond  in  a 
reasonable  and  timely  manner  to 
written  requests  from  the  permitting 
authority  for  additional  information 
needed  to  evaluate  the  application.  This 
protection  also  applies  with  respect  to 
title  V  to  sources  requiring  both  new 
title  V  and  certain  NSR  permits.  These 
sources  must  have  a  preconstruction 
permit  consistent  with  the  requirements 
of  parts  C  and  D  of  title  I,  and  must  have 
filed  a  complete  application  for  a  title  V 
operating  permit  within  12  months  of 
commencing  operation,  unless  some 
earlier  date  is  required  by  the  permitting 
authority.  In  general,  a  complete 
application  must  be  submitted  according 
to  the  transition  schedule  approved 
within  the  part  70  program  and  in  a 
timely  way  for  subsequent  renewals. 
‘Timely"  for  renewals  means  6  months 
prior  to  expiration  of  the  permit,  unless 
some  greater  time  is  needed  (not  to 
exceed  18  months)  to  ensure  that  the 
terms  of  the  permit  do  not  lapse  before 
they  are  revised  or  renewed. 

All  complete  applications  must 
contain  information  which  identifies  a 
source,  its  applicable  air  pollution 
control  requirements,  the  current 
compliance  status  of  the  source,  the 
source's  intended  o]}erating  regime  and 
emissions  levels,  and  must  be  certified 
as  to  their  truth,  accuracy,  and 
completeness  by  a  responsible  official 
after  making  reasonable  inquiry.  Each 
permit  application  must,  at  a  minimum, 
include  a  completed  standard 
application  form  (or  forms)  and  a 
compliance  plan.  The  permitting 
authority  can,  however,  allow  the 
application  to  cross-reference  relevant 
materials  where  they  are  current  and 
clear  with  respect  to  information 
required  in  the  permit  application.  Such 
might  be  the  case  where  a  source  is 
seeking  to  update  its  title  V  permit 
based  on  the  same  information  used  to 
obtain  an  NSR  permit  or  where  a  source 
is  seeking  renewal  of  its  title  V  permit 
and  no  change  in  source  operation  or  in 
the  applicable  requirements  has 
occurred.  Any  cross-referenced 
documents  must  be  included  in  the  title 
V  application  that  is  sent  to  EPA  and 
that  is  made  available  as  part  of  the 
public  docket  on  the  permit  action. 

The  compliance  plan  describes  how 
the  source  plans  to  comply  or  achieve 
compliance  with  all  applicable  air 
quality  requirements  under  the  Act.  The 
exact  contents  and  detail  required  in  the 
compliance  plan  depend  on  the 
compliance  status  of  the  source  with 
respect  to  each  applicable  requirement. 
This  plan  must  include  a  schedule  of 
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compliance  and  a  schedule  for  the 
source  to  submit  progress  reports  to  the 
permitting  authority  no  less  frequently 
than  every  6  months  where  applicable 
Each  source  must  submit  a  compliance 
certification  report  at  least  once  a  year 
in  which  it  certifies  its  status  with 
respect  to  each  requirement  and  the 
method  used  to  determine  the  status. 
Specific  requirements  for  acid  rain 
affected  sources  regarding  compliance 
schedules,  progress  reports,  and 
compliance  certiHcations  will  be 
contained  in  regulations  promulgated 
under  title  IV  of  the  Act 

The  minimum  data  elements  required 
in  all  standard  application  forms,  as 
well  as  the  basic  requirements  for 
compliance  plans  and  compliance 
certifications,  are  presented  in  §  70.5  of 
the  regulations.  With  exception  of 
certain  Federal  programs  [e.g.,  acid 
rain),  EPA  will  not  specify  that  any 
particular  form  be  used  by  States  as 
long  as  the  minimum  data  elements  are 
provided  to  EPA.  However,  the  Agency 
will  encourage  the  use  of  certain  model 
forms  as  a  preferred  way  to  meet  the 
requirements  of  §  70.5. 

Additional  information  may  be 
required  from  some  subject  sources.  For 
example,  those  located  in  nonattainment 
areas  under  part  D  of  title  I  may  be 
required  to  fulfill  the  emissions 
statement  requirements  for  certain 
sources  of  VOC  and  NO*.  Similarly, 
sources  of  hazardous  air  pollutants 
subject  to  section  112  which  are 
attempting  to  comply  with  alternative 
emissions  limits  will  also  need  to  submit 
additional  information. 

D.  Permit  Content 

The  State  program  is  required  in  §  70.6 
to  assure  that  permits  meet  all 
applicable  requirements  of  the  Act  and 
include  the  following: 

1.  A  fixed  term,  not  to  exceed  5  years 
[502(b)(5)(B)],  except  that  affected 
sources  under  title  IV  must  have  5-year 
fixed  terms  [406(a)]  and  solid  waste 
incinerators  under  section  129(e)  may 
have  up  to  a  12'year  fixed  term. 

2.  Limits  and  conditions  to  assure 
compliance  with  all  applicable 
requirements  under  the  Act,  including 
requirements  of  the  applicable 
implementation  plan  [504(a)]  and  title 
IV. 

3.  A  schedule  of  compliance  (where 
applicable),  which  is  defined  as  a 
schedule  of  remedial  measures  [504(a) 
and  501(3)]. 

4.  Inspection,  entry,  monitoring, 
compliance  certification,  recordl^eping, 
and  reporting  requirements  to  assure 
compliance  with  the  permit  terms  and 
conditions,  consistent  with  any 
monitoring  regulations  that  EPA 
promulgates  under  sections  504(b).  114, 


and  504(c).  Nothing  in  this  regulation 
should  be  read  to  require  continuous 
emissions  monitoring  in  situations 
where  it  is  not  otherwise  prescribed. 

5.  A  provision  describing  conditions 
under  which  any  permit  for  a  major 
source  with  a  term  of  3  or  more  years 
must  be  reopened  to  incorporate  any 
new  standard  or  regulation  promulgated 
under  the  Act  [502(b)(9)]. 

6.  Provisions  under  which  the  permit 
can  be  revised,  terminated,  modified,  or 
reissued  for  cause. 

7.  Provisions  ensuring  operational 
flexibility  within  a  permit  so  that  certain 
changes  can  be  made  within  a  permitted 
facility  without  a  permit  revision, 
provided  that  the  change  is  not  a 
“modification”  (as  defined  in  title  I  of 
the  Act),  that  it  does  not  exceed  the 
emissions  allowed  under  the  permit  or 
under  any  applicable  requirement  and 
that  a  notice  is  provided  to  the 
permitting  authority  at  least  7  days  in 
advance  where  the  permit  would  not 
allow  such  changes  [502(b)(10)].  Hie 
operational  flexibility  provision 
contained  in  title  V  must  be 
implemented  carefully  and  fairly  so  that 
a  source  can  respond  quickly  to 
changing  business  opportimities  while, 
at  the  same  time,  the  permitting 
authority  is  assured  that  the  source  will 
meet  all  the  applicable  requirements  of 
the  Act 

8.  A  provision  that  nothing  in  the 
permit  or  compliance  plan  issued 
pursuant  to  tide  V  of  the  Act  shall  be 
construed  as  affecting  allowances  under 
the  acid  rain  program  [408(b)]. 

9.  A  provision  ensuring  ^at  all 
alternative  operating  scenarios 
identified  by  the  source  are  included  in 
the  permit  [502(b)(6)]. 

All  terms  and  conditions  in  a  part  70 
permit  including  any  provisions 
designed  to  limit  a  source's  potential  to 
emit  are  enforceable  by  the 
Administrator  and  citizens  under  the 
Act  Consistent  with  EPA’s  discretion 
under  the  Act  the  fined  rules  require  the 
permitting  authority  to  identify  those 
provisions  in  the  permit  which  are  not 
required  under  the  Act  or  under  any  of 
its  applicable  requirements  (i.e..  State 
origin  only)  as  not  being  fed^ally 
enforceable.  Like  all  other  permit  terms, 
a  term  which  the  permitting  authority 
fails  to  designate  as  not  federedly 
enforceable  will  not  be  subject  to 
challenge  after  90  days. 

Section  504(f)  of  the  Act  defines  the 
permit  shield  provision  of  title  V,  which 
enables  States  to  provide  sources  with 
greater  certainty  as  to  their  legal 
obligations  und^  the  Act  This  section 
authorizes  the  permitting  authority  to 
provide  that  ixunpUance  with  the  permit 
shall  be  deemed  compliance  with  all 


other  applicable  provisions  of  the  Act  if 
the  applicable  requirements  of  such 
provisions  are  induded  in  the  permit  or 
if  the  permitting  authority,  in  acting  on 
the  permit  determines  that  such  other 
provisions  (which  shall  be  referred  to  in 
such  determinations)  are  not  applicable. 
This  determination  or  a  condse 
summary  thereof  must  be  induded  in 
the  permit  The  EPA  encourages  States 
to  employ  the  “permit  shield"  routinely 
to  help  stabilize  the.  permit  process  and 
give  greater  certainty  to  the  regulated 
community. 

The  EPA  may  alter  the  scope  of  the 
permit  shield  by  rule.  The  Agency 
intends  to  prohibit  use  of  the  shield  in 
cases  where  the  source  initiates  changes 
that  result  in  requirements  becoming 
applicable  to  the  source  beyond  those 
contained  in  the  permit  (until  such 
changes  are  later  incorporated  into  the 
permit).  Sources  seeking  to  obtain  or 
renew  a  part  70  permit  cannot  be 
shielded  from  enforcement  actions 
alleging  violations  of  any  applicable 
requirements  (induding  orders  and 
consent  decrees)  that  occurred  before, 
or  at  the  time  of,  permit  issuance.  In 
addition,  sources  may  not  be  shielded 
from  requests  for  information  pursuant 
to  section  114  of  the  Act  The  EPA  has 
also  provided  that  the  shield  will  not 
extend  to  minor  permit  modifications 
(and  to  some  changes  made  under  the 
operational  flexibility  provisions 
pursuant  to  $  70.4{bKl2)  and  to  most 
administrative  permit  amendments). 

E.  Permit  Issuance  and  Review 

Regulations  concerning  the  processes 
for  permit  issuance,  review,  renewaL 
revision,  and  reopening  are  found  in 
§§  70.7  and  70A.  Briefly,  these  indude: 

1.  Permit  Notification  to  EPA  and 
Affected  States 

The  permitting  authority  must  provide 
notice  to  certain  States  and  EPA  of 
permit  applications  received  and 
proposed  permits.  It  must  submit  to  EPA 
the  following: 

(a)  The  application  for  any  permit, 
renewaL  or  revision,  indud^  any 
compliance  plan,  or  any  portion  EPA 
determines  it  needs  to  review  the 
application  and  permit  effectively,  and 

(b)  Each  proposed  permit  and  each 
permit  issued  as  a  final  permit  by  the 
State  [505(aKl)]. 

The  permitti^  authority  is  required  to 
notify  all  affected  States  of  each  permit 
application  that  must  be  forward^  to 
EPA.  Affected  States  are  those  whose 
air  quality  may  be  affected  and  that  are 
contiguous  to  the  State  in  which  the 
source  is  located,  or  those  within  50 
miles  of  the  source.  The  permitting 
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authority  must  give  all  such  States  an 
opportunity  to  submit  written 
recommendations  for  the  permit.  If  the 
authority  refuses  to  accept  those 
recommendations,  it  must  provide  its 
reasons  for  refusal  in  writing  [505(a)(2]]. 

The  EPA  may  waive  its  own  and 
affected  States'  review  of  permits  for 
any  category  of  sources,  except  major 
sources,  either  when  approving  an 
individual  program,  or  in  a  regulation 
applicable  to  all  programs.  The  EPA 
may  also  waive  its  own  right  to  review, 
but  maintain  the  requirement  for  a  State 
to  notify  affected  States  [505(d)].  During 
Phase  II  of  the  acid  rain  program,  the 
Agency  does  not  intend  to  waive  its 
own  right  to  review  affected  sources 
under  the  acid  rain  program. 

2.  The  Agency  Review  and  State 
Response 

The  Act  authorizes  EPA  to  object  to 
any  permit  that  would  not  be  in 
compliance  with  the  applicable 
requirements  of  the  Act.  If  EPA  objects 
within  45  days  after  receiving  either  the 
proposed  State  permit  or  the  notice  that 
the  permitting  authority  has  refused  to 
adopt  an  affected  State’s 
recommendations  for  the  permit,  the 
permitting  authority  must  respond  to 
EPA  in  writing.  The  EPA  must  provide 
the  permitting  authority  and  permit 
applicant  a  statement  of  reasons  for  the 
objection  [505(b](l]]. 

The  permitting  authority  may  not 
issue  a  valid  title  V  permit  if  EPA  has 
objected  unless  the  permitting  authority 
revises  the  permit  to  meet  EPA’s 
objections.  The  permitting  authority  has 
90  days  after  EPA’s  objection  to  revise 
the  permit.  If  the  permitting  authority 
fails  to  do  so,  EPA  must  issue  or  deny 
the  permit  [505(c)]. 

3.  Judicial  Review  and  Public  Petition 

An  approvable  program  must  provide 
for  judicial  review  in  State  court  of  the 
permit  action.  Such  review  must  be 
available  to  the  applicant,  anyone  who 
participated  in  the  public  participation 
process,  and  any  other  person  who 
could  obtain  judicial  review  of  the 
action  under  State  law  [505(b](6]]. 

Within  60  days  after  the  expiration  of 
the  45-day  EPA  review  period,  any 
person  may  petition  the  Administrator 
to  veto  a  permit  if  EPA  fails  to  object. 
The  objections  in  the  petition  must  have 
been  raised  during  the  public 
participation  period  on  the  permit 
provided  by  the  State  issuance  process, 
unless  the  petitioner  shows  that  it  was 
impracticable  to  raise  the  objections  at 
that  time.  The  petition  does  not 
postpone  the  e^ectiveness  of  a  permit 
that  has  been  issued. 


The  Administrator  must  grant  or  deny 
a  petition  within  60  days  after  it  is  Hied. 

If  the  permit  has  not  been  issued,  EPA 
must  issue  an  objection  if  the  petitioner 
demonstrates  to  the  satisfaction  of  the 
Administrator  that  the  permit  is  not  in 
compliance  with  the  Act.  If  the 
permitting  authority  has  already  issued 
the  permit  and  the  petition  is  granted, 
EPA  will  modify,  terminate,  or  revoke 
the  permit,  and  the  permitting  authority 
may  issue  a  revised  permit  only  if  it 
meets  EPA’s  objection  [505(b)(3)].  If  the 
Administrator  denies  the  petition,  the 
denial  is  subject  to  review  in  the  Federal 
Court  of  Appeals  under  section  307 
[505(b)(2)]. 

Where  EPA  objects  to  a  permit  and 
the  State  fails  to  meet  EPA’s  objection, 
EPA  must  then  issue  or  deny  the  permit. 
The  Federal  Court  of  Appeals  may 
review  EPA’s  final  action  in  issuing  or 
denying  the  permit  under  section  307. 
Title  V  provides  that  EPA’s  objection  to 
a  permit  is  not  subject  to  judicial  review 
until  EPA  takes  final  action  on  the 
permit  [505(c)]. 

4.  Reopenings 

Any  approvable  program,  at  a 
minimiun,  must  require  that  the 
permitting  authority  will  revise  all  major 
source  permits  with  a  remaining  life  of  3 
or  more  years  to  incorporate  applicable 
requirements  under  the  Act  that  are 
promulgated  after  issuance  of  the 
permit.  Such  revisions  must  be  made 
using  the  revision  procedures  that  meet 
the  requirements  for  permit  revision  and 
must  be  made  within  18  months  after  the 
promulgation  of  the  new  requirement. 

No  revision  is  required  if  the  effective 
date  of  the  requirement  is  after  the 
expiration  of  the  permit  term  [502(b](9]]. 
Approvable  programs  also  must  require 
that  the  permitting  authority  may 
terminate,  modify,  or  revoke  permits  for 
cause  [502(b)(5)(D)].  “Cause,”  as  defined 
in  the  rule,  may  exist  when  the  permit 
contains  a  material  mistake  made  in 
applying  the  emission  standards  or 
limitations,  or  in  other  permit 
requirements. 

Phase  II  acid  rain  permits  will  need  to 
be  reopened  to  incorporate  NO, 
provisions.  Excess  emission  offset  plans 
and  all  allowance  allocations  and 
transfers,  however,  must  be  deemed 
incorporated  into  each  unit’s  permit, 
upon  recordation  or  approval  by  the 
Administrator,  without  further  permit 
revision  and  review. 

If  EPA  finds  that  cause  exists  to 
reopen  a  permit,  EPA  must  notify  the 
permitting  authority  and  the  source.  The 
permitting  authority  has  90  days  after 
receipt  of  the  notification  to  forward  to 
EPA  a  proposed  determination  of 
termination,  modification,  or  revocation 


and  reissuance  of  the  permit.  The  EPA 
may  extend  the  90-day  period  for  an 
additional  90  days  if  a  new  application 
or  additional  information  is  necessary. 
The  EPA  then  may  review  the  proposed 
determination  under  the  review 
procedures  of  permit  issuance.  If  the 
permitting  authority  fails  to  submit  a 
determination  or  if  EPA  objects  to  the 
determination,  EPA  may  terminate, 
modify  or  revoke  and  reissue  the  permit. 
The  EPA  must  provide  notice  and  “fair 
and  reasonable  procedures”  when  it 
terminates,  modifies,  or  revokes  and 
reissues  a  permit  [505(e)]. 

5.  Permit  Revisions 

Taking  the  above  into  account,  the 
EPA  today  outlines  the  mechanisms  for 
permit  modification  and  administrative 
amendments  that  are  needed  to  revise 
the  part  70  permit  to  accommodate 
changes  which  would  otherwise  violate 
terms  and  conditions  of  the  permit. 

While  States  are  required  to  provide  for 
expeditious  permit  revisions,  they  have 
considerable  flexibility  in  doing  so.  The 
State  shall  provide  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditiously  processing  permit 
modifications.  States  may  meet  their 
obligation  by  adopting  the  approach 
outlined  by  EPA  in  today’s  final  rules  or 
one  which  is  substantially  equivalent. 

Administrative  amendments  are  those 
defined  in  §  70.7(a)  which  can  be 
accomplished  by  the  permitting 
authority  without  public  or  EPA  review. 
These  permit  revisions  include 
correction  of  typographical  errors  or 
changes  in  address  or  source  ownership. 
Another  type  of  administrative 
amendment  inolves  the  incorporation  of 
requirements  established  under  State 
preconstruction  review  that  meets 
procedural  requirements  that  are 
applicable  and  substantially  equivalent 
to  those  contained  in  §  §  70.7  (discussed 
below]  and  70.8  and  the  compliance 
requirements  contained  in  §  70.6  (e.g., 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification). 

The  EPA’s  description  of  the  most 
streamlined  process  it  would  approve 
for  all  other  types  of  permit  revisions  is 
set  forth  in  §  70.7(e).  It  employs  two 
types  of  permit  modification  procedures: 

(a)  Minor  permit  modifications,  and 

(b)  Significant  permit  modifications. 
These  are  for  changes  that  go  beyond 
the  activities  allowed  in  the  original 
permit  or  that  increase  the  total 
emissions  allowed  under  the  permit. 

The  model  provision  contained  in 
§  70.7(e)  defines  the  types  of  permit 
modifications  that  a  State  could  decide 
to  process  through  minor  permit 
modification  procedures.  They  include 
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modifications  that  reflect  increases  in 
permitted  emissions  that  do  not  amount 
to  modifications  under  any  requirement 
of  title  I  an  that  do  not  meet  certain 
other  requirements.  Minor  permit 
modification  procedures  required  that  a 
source  provide  advance  notice  of  the 
proposed  change,  but  allow  a  change  to 
take  eflect  prior  to  the  conclusion  of  the 
revision  procedures. 

Under  EPA’s  model  procedures  for 
minor  permit  modifications,  changes 
may  be  made  by  the  source  after  it  files 
a  complete  application  with  the 
permitting  authority.  The  proposed 
modiflcation  will  be  available  for  review 
by  EPA,  affected  States,  and  the 
permitting  authority.  The  State  may 
approve  the  proposed  modification  at 
any  time.  The  EPA  has  45  days  from  the 
date  the  Agency  receives  notice  from 
the  State  to  review  the  proposed 
modification,  and  the  permitting 
authority  cannot  Anally  issue  the  pennit 
until  after  EPA’s  review  period  has 
ended,  or  until  EPA  has  notified  the 
permitting  authority  that  EPA  will  not 
object  to  the  issuance  of  the  permit 
modiflcation,  although  the  permitting 
authority  may  disapprove  the 
modiflcation  prior  to  that  time.  The 
modiflcation  procedures  must  generally 
be  completed  and  Anal  action  taken  by 
the  permitting  authority  no  later  than  90 
days  following  the  flling  of  a  complete 
application. 

The  regulation  also  provides  an 
opportunity  for  the  permitting  authority 
to  modify  the  minor  permit  modification 
procedures  to  process  in  groups 
applications  for  changes  at  the  lowest 
levels  of  emissions  increases  (as  defined 
in  the  regulation).  *1110  regulation 
provides  that  a  source  may  request  in  its 
application  that  changes,  below  a  set 
threshold,  be  aggregated  during  a  90-day 
period,  or  until  they  reach  the  applicable 
threshold  level,  whichever  comes  first. 
These  changes  would  then  undergo  the 
minor  permit  modiflcation  process, 
including  review  by  the  permitting 
authority,  affected  States,  and  EPA. 

Under  the  minor  permit  modiflcation 
option  outlined  by  EPA,  a  source  that 
makes  a  change  before  a  permit  revision 
has  issued,  does  so  at  its  own  risk.  It  is 
not  protected  from  underlying 
applicable  requirements  by  any  shield.  It 
is  afforded  only  a  temporary  exemption 
from  the  formal  requirement  that  it 
operate  in  accordance  with  the  permit 
terms  that  it  seeks  to  change  in  its 
modiflcation  application.  Should  the 
permitting  authority  or  EPA  ultimately 
reject  the  sources  proposed  permit 
modiflcation,  the  source  would  be 
subject  to  enforcement  proceedings  for 
any  violation  of  these  requirements.  The 


permit  shield  under  §  70.6(f)  does  not 
apply  to  minor  permit  modifications 
issued  by  the  permitting  authority. 

The  other  tjrpe  of  permit  modification 
procedures  described  are  for  significant 
modifications.  After  receipt  of  an 
application  for  a  signiflcant  permit 
modiflcation,  a  permitting  authority 
would  review  only  the  specific  changes 
proposed  in  the  application  and  their 
impact  on  the  continued  compliance  of 
the  part  70  source  with  all  applicable 
requirements  of  the  Act. 

Purees  subject  to  requirements  of  the 
acid  rain  program  must  hold  allowances 
to  cover  their  emissions  of  SOs.  These 
sources  will  have  conditions  in  their 
permits  prohibiting  emissions  exceeding 
the  number  of  allowances  held.  Sources 
holding  emissions  allowances  under  the 
acid  rain  program  may  buy,  sell,  or  trade 
those  allowances.  Allowance 
transactions  registered  by  the 
Administrator  will  be  incorporated  into 
the  source’s  permit  as  a  matter  of  law, 
without  following  either  the  permit 
modiflcation  or  amendment  procedures 
described  above. 

6.  Permit  Renewal 

Each  permit  is  to  have  a  Axed  term 
not  to  exceed  5  years  (except  that 
permits  for  municipal  waste  combustors 
may  have  terms  up  to  12  years). 

Renewal  permits  are  subject  to  the  same 
requirements  as  those  applying  to  initial 
permits,  including  the  requirement  for  a 
timely  and  complete  application  and  for 
a  compliance  plan  and  processing  by  the 
permitting  authority  within  18  months  of 
a  complete  application. 

The  source  will  be  able  to  operate 
after  expiration  of  the  permit  only  if  it 
has  submitted  a  timely  and  complete 
application  for  a  new  permit,  as 
mentioned  in  the  previous  discussion  on 
complete  applications.  To  maintain  the 
protection  afforded  by  having  a 
complete  application,  the  source 
applicant  still  must  respond  in  a  timely 
fashion  upon  written  request  by  the 
permitting  authority  to  provide 
additional  information  needed  to 
develop  and  issue  the  permit.  Should  a 
pennit  expire  before  a  source  submits  a 
timely  and  complete  application,  the 
source’s  right  to  operate  is  terminated 
unless  and  until  a  part  70  permit  is 
issued  by  the  permitting  authority 
[503(d)].  'The  application  must  be 
deemed  to  be  complete  60  days  from  the 
date  of  its  submission  to  the  permitting 
authority,  unless  the  permitting 
authority  has  already  determined  that 
the  application  is  not  complete.  In 
addition,  consistent  with  the  established 
precedent  in  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  under  the  CWA,  where  the 


fixed  term  of  a  permit  has  expired,  the 
permitting  authority  must  provide  either 
that  the  permit  remains  eflective  or  that 
the  conditions  of  the  permit  remain 
enforceable  until  the  permit  is  reissued, 
except  as  provided  in  regulations 
promulgated  pursuant  to  title  IV  for  the 
acid  rain  portions  of  a  permit. 

F.  Fee  Determination  and  Certification 

A  key  requirement  of  State  operating 
permit  programs  is  that  States  establish 
an  adequate  permit  fee  program. 
Regulations  concerning  fee  programs 
and  appropriate  criteria  for  determining 
the  adequacy  of  such  programs  are  set 
forth  in  S  70.9. 

An  approvable  permit  must  require 
part  70  soimies  to  pay  an  annual  fee  (or 
the  equivalent  over  some  other  period) 
sufficient  to  cover  all  “reasonable 
(direct  and  indirect)  costs"  required  to 
develop  and  administer  the  permit 
program  [502(b)(3)(A)].  All  fees  required 
to  be  collected  under  title  V  must  be 
used  solely  to  support  the  permit 
program  (502(b)(C)(iii]].  The  EPA  has 
ruled  that  these  fees  must  cover  a  range 
of  costs,  including: 

1.  Preparing  generally  applicable 
regulations  or  guidance  regarding 
implementation  of  the  program  or  its 
enforcement. 

2.  Reviewing  and  acting  upon  any  title 
V  application. 

3.  General  administrative  costs  of 
running  the  permit  program,  including 
information  management  activities  to 
support  and  track  permit  applications, 
compliance  certifleations,  and  related 
data  entry. 

4.  Implementing  and  enforcing  the 
terms  of  the  permit,  excluding  any  court 
costs  or  other  costs  associated  with  an 
enforcement  action  and  including 
adequate  resources  to  determine  which 
sources  are  subject  to  the  program. 

5.  Emissions  and  ambient  monitoring. 

6.  Modeling  analyses  and 
demonstrations. 

7.  Preparing  inventories  and  tracking 
emissions. 

8.  Development  and  administration  of 
the  State  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program  as  it 
applies  to  the  title  V  permitting 
obligations  of  part  70  sources 
l502(b)(3)7(A)(iHvi)]. 

The  program  will  be  presumed 
adequate  if  it  would  collect  in  fees  an 
amount  equal  to  or  greater  than  the 
presumptive  minimum  program  cost,  ’ 
which  is  $25  per  ton  per  year  (tpy)  (1989 
baseline)  for  the  actual  emissions  of 
each  regulated  pollutant  (for 
presumptive  fee  calculation).  Regulated 
pollutants  (for  presumptive  fee 
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calculation)  mean  all  regulated  air 
pollutants,  with  the  exception  of  carbon 
monoxide,  pollutants  subject  only  to 
section  112(r).  and  pollutants  which  are 
solely  regulated  as  chlorofluorocarbons 
(CFC)  under  section  602  [502(b)(3)(B)  (i) 
and  (ii)].  In  addition,  the  State  is  not 
requir^  to  count  emissions  of  any 
pollutant  hrom  any  one  source  in  excess 
of  4,000  tpy  (502(b)(3)(B)(iii)l  or 
emissions  that  are  already  accounted  for 
within  the  emissions  of  another 
regulated  pollutant  (although  the  State  is 
not  precluded  from  doing  so).  The  State 
need  not  collect  the  presumptive 
minimum  program  cost  if  it 
demonstrates  that  a  lesser  amount  will 
adequately  support  the  direct  and 
indirect  costs  of  the  program 
[502(b)(3)(B)(iv)].  Conversely,  States 
must  make  a  sufficient  showing  of  fee 
adequacy  if  commenters  present 
evidence  to  the  Administrator  during  the 
program  approval  process  which  rebuts 
the  presumption  that  $25/tpy  is 
adequate  to  support  the  program.  The 
permitting  authority  must  provide  for  a 
periodic  accounting  of  how  the  required 
fees  were  used  solely  to  support  the 
program  and  how  they  meet  the 
presumptive  minimum  described  above. 

The  EPA  interprets  title  V  to  offer 
permitting  authorities  flexibility  in 
setting  variable  fee  amounts  for 
different  pollutants  or  different  source 
categories,  as  long  as  the  sum  of  ail  fees 
collected  is  sufficient  to  meet  the 
reasonable  direct  and  indirect  costs 
required  to  develop  and  administer  the 
provisions  of  title  V  of  the  Act  including 
section  507  as  it  applies  to  part  70 
sources.  The  $25/ tpy  used  to  calculate 
the  presumptive  minimum  program  cost 
is  to  be  increased  each  year  according 
to  the  Consumer  Price  Index  (CPI)  at  the 
time  the  index  is  published  as  defined 
by  section  502(b)(3)(B)(v).  Nothing  in 
this  section  is  intended  to  provide  States 
any  additional  authority  (l^yond  what 
is  otherwise  authorized  under  State  law) 
to  levy  fees  beyond  the  amount 
necessary  to  offset  the  program  costs  of 
title  V. 

Section  408(c)(4)  of  the  Act  provides 
that  during  the  years  1995  through  1999, 
no  fee  shall  be  required  to  be  paid  under 
section  502(b)(3)  or  under  section 
110(a)(2)(L)  with  respect  to  emissions 
from  any  unit  which  is  an  affected  unit 
under  section  404.  The  Agency  interprets 
this  provision  to  mean  that  EPA  may  not 
approve  part  70  programs  that  offset 
required  permit  program  costs  using 
emissions-based  fees  collected  from 
afiected  units,  under  section  404,  fit)m 
1995  to  the  year  200a 

If  EPA  determines  that  a  State's  fee 
program  is  not  approvable,  or  that  a 


State  is  not  adequately  administering  or 
enforcing  an  approved  fee  program,  EPA 
may  collect  reasonable  fees  from 
permittees.  Such  fees  shall  be  designed 
solely  to  cover  EPA's  costs  of 
administering  the  Federal  permit 
program  [502(b)(3)(C)(i)].  Purees  failing 
to  pay  a  fee  assessed  by  EPA  must  pay 
a  penalty  of  50  percent  of  the  fee 
amount,  plus  interest  [502(b)(3)(C)(ii)]. 
The  EPA  must  deposit  federally- 
collected  fees,  penalties,  and  interest  in 
a  special  Treasury  fund,  subject  to 
appropriation,  to  carry  out  EPA's 
permitting  activities. 

G.  Federal  Oversight  and  Sanctions 

Federal  activities  for  oversight  of 
State  operating  permit  programs  include 
situations  where  a  State  fails  to  submit 
an  approvable  permit  program,  or  EPA 
determines  that  a  permitting  authority  is 
inadequately  administering  and 
enforcing  a  permit  program  or  an 
approved  permit  fee  program. 

1.  State  Failure  To  Submit  a  Program 

The  EPA  must  apply  sanctions  to  a 
State  where  the  Governor  has  not 
submitted  a  program  within  18  months 
after  the  deadline  for  submittal,  or 
where  18  months  have  passed  since  EPA 
disapproved  the  program  in  whole  or  in 
part  [502(d)(2)(B)].  Ihe  sanctions  are  the 
same  as  those  in  title  I:  A  highway 
funding  cutoff,  and  a  two-to-one  ofiset 
ratio  for  new  or  modified  sources 
[179(b)]  applicable  to  certain 
nonattainment  areas.  A  sanction  may  be 
applied  any  time  during  the  18-month 
period  following  the  date  required  for 
program  submittal  or  program  revision 
[502(d)(2)(A)].  The  EPA  must  apply  one 
of  these  sanctions  after  the  above- 
referenced  periods  elapse.  If  the  State 
has  no  approved  program  2  years  after 
the  date  required  for  submission  of  the 
program.  EPA  must  promulgate, 
administer,  and  enforce  a  Federal  permit 
program  for  the  State  [502(d)(3]]. 

If  the  EPA  determines  that  a  State's 
program  is  not  approvable  or  that  a 
permitting  authority  is  not  adequately 
administering  an  approved  program,  the 
EPA  will  promulgate  a  Federal  permit 
program  which  the  Agency  will 
administer  and  enforce  where  the  State 
fails  to  submit,  correct,  or  implement  its 
program.  The  Agency  has  the  authority 
to  collect  reasonable  fees  from  the 
permittees  to  cover  the  costs  of 
administering  the  program.  Any  source 
that  fails  to  pay  fees  shall  be  subject  to 
additional  penalties.  Fees,  penalties,  and 
interest  collected  by  the  EPA  will  be 
deposited  in  a  special  U.S.  Treasury 
fund  for  permitting  activities  and  held 
for  future  appropriation. 


2.  State  Failure  to  Implement  a  Program 

Whenever  EPA  determines  that  a 
permitting  authority  is  not  adequately 
administering  and  enforcing  a  program, 
EPA  must  notify  the  State  [502(i)(l)],  If 
EPA  determines  that  the  failure  to 
administer  and  enforce  the  program 
persists  18  months  after  EPA's  notice  to 
the  State,  EPA  must  apply  the  same 
sanctions  in  the  same  manner  as 
required  for  a  failure  to  submit  an 
approvable  program  [502(i)(2)].  The  EPA 
has  the  option  of  imposing  any  one  of 
the  sanctions  before  the  18-month  period 
has  passed  [502(i)(l]].  If  the  State  has 
not  cured  the  failure  to  administer  and 
enforce  the  program  within  18  months 
after  EPA's  notice.  EPA  must 
promulgate,  administer,  and  enforce  a 
Federal  permit  program  within  2  years 
after  the  notice  to  ffie  State  [502(i)(4]]. 

H.  Required  Enforcement  Authority 

Section  70.11  sets  forth  the 
enforcement  authority  required  for  an 
approvable  part  70  program.  It  requires 
permitting  authorities  to  have  authority 
to  seek  and  impose  civil  penalties  and 
criminal  fines  as  well  as  injunctive 
relief. 

7.  Permit/SIP  Relationship 

The  SIP  remains  the  basis  for 
demonstrating  and  ensuring  attainment 
and  maintenance  of  the  national 
ambient  air  quality  standards  (NAAQS). 
The  permit  program  collects  and 
implements  the  requirements  contained 
in  the  SIP  as  applicable  to  the  particular 
permittee.  Since  permits  must 
incorporate  emission  limitations  and 
other  requirements  of  the  SIP,  all  SIP 
provisions  applicable  to  a  particular 
source  will  be  defined  and  collected  into 
a  single  document.  The  applicable 
requirements  in  the  permit  would 
include  any  recent  SIP  changes,  whether 
as  a  result  of  a  State  or  local  SIP 
revision  or  of  a  FIP  action  by  EPA.  The 
EPA  intends  to  assist  in  the 
implementation  of  the  permit  program 
through  the  use  of  model  permits  for 
numerous  source  categories,  including 
model  general  permits  as  discussed 
below  in  section  I.V.F.  addressing 
general  permits. 

As  previously  discussed,  title  V 
affords  significant  operational 
flexibility.  The  relationship  between 
title  V  permits  and  SIFs  is  a  key  factor 
in  determining  the  extent  to  which 
operational  flexibility  is  available  to 
sources,  since  each  permit,  in  part,  must 
assure  compliance  with  the  applicable 
implementation  plan.  The  EPA 
recognizes  that  it  will  take  time  to 
complete  the  transition  from  a 
regulatory  system  where  SIFs  are  the 
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primary  tool  for  implementing  and 
enforcing  the  Act,  to  one  where 
operating  permits  ultimately  assume 
primary  responsibility  for 
implementation  and  enforcement. 

The  EPA  is  considering  what  means 
will  aid  in  ensuring  a  smooth  transition 
to  increasingly  general,  and  thus  more 
flexible,  SIP’s,  which  may  allow  permits 
rather  than  the  SIP’s  to  specify  the 
details  of  how  SIP  limits  and  objectives 
apply  to  subject  sources.  In  particular, 
EPA  will  be  seeking  to  develop 
information  in  the  following  areas: 

1.  The  most  efficient  ways  of 
implementing  requirements  of  SIP's 
through  permits,  such  as  m.oving  detail 
from  SIP's  to  permits: 

2.  Flexible  ways  for  sources  to 
demonstrate  compliance  with 
reasonably  available  control  technology 
(RACT)  limits,  such  as  through  the  use 
of  protocols  for  deftning  equivalency  or 
through  the  development  of  equivalency 
determinations  in  the  permitting  process 
(as  discussed  below);  and 

3.  Expanded  use  of  emissions  trading 
and  marketable  permits  to  achieve  SIP 
objectives  as  well  as  providing  a  stable 
accounting  mechanism  for  tracking  and 
enforcing  emissions  reductions  at  a 
source. 

The  EPA  encourages  the  development 
of  more  flexible  SIP’s.  For  example,  in 
the  final  rule,  §  70.6(a)(8)  provides  that 
no  permit  revision  is  required  for 
emission  trades  in  economic  incentive  or 
marketable  permit  programs,  providing 
that  the  permit  contains  a  program  or 
process  for  implementing  the  trade. 

Thus,  a  SIP  containing  a  generic  trading 
rule  and  a  replicable  procedure  for 
implementing  the  rule  through  a  permit 
may  allow  trading  to  occur  without  a 
permit  revision,  provided  the  permit 
contains  the  replicable  procedure.  This 
is  similar  to  the  way  in  which  permits 
allow  sources  to  shift  among  alternate 
scenarios  that  were  initially  provided 
for  in  the  permit.  If  States  choose  to 
implement  trading  in  this  manner,  the 
provisions  of  the  permit  allowing  the 
trades  must  incorporate  all  of  the 
procedural  protections  contained  in  the 
underlying  SIP. 

As  discussed  in  the  section  on 
operational  flexibility.  States  may  also 
elect  to  develop  SIP’s  that  set  forth 
trading  and  compliance  provisions  that 
sources  could  use  to  comply  with  SIP 
limits  after  7-days  notice.  TTie  SEP  would 
have  to  include  compliance 
requirements  and  procedures  for  the 
trade  which  are  sufficiently  specific  to 
demonstrate  compliance.  Such 
provisions  can  prove  useful  to  sources  in 
cases  where  permits  do  not  already 
provide  for  emission  trades. 


/.  New  Source  Review/Title  V 
Relationship 

Decisions  made  under  the  NSR  and/or 
PSD  programs  [e.g.,  best  available 
control  technology  (BACT)]  define 
certain  applicable  SIP  requirements  for 
the  title  V  source.  The  permitting 
authority  is  required  to  have  reasonable 
procedures  and  resources  to  assign 
priority  to  action  on  permits  for  new 
construction  or  modification  (503(c)]. 

Under  today’s  final  rule  State  and 
local  permitting  authorities  have  the 
option,  but  not  a  mandate,  to  integrate 
requirements  determined  during 
preconstruction  review  with  those 
required  under  title  V.  Such  integration 
would  be  consistent  with  the  previously 
stated  implementation  goals  of 
combining  programs  and  building  on 
existing  State  programs  which  typically 
have  already  accomplished  such 
integration  at  the  State  level.  As 
discussed  above,  if  NSR  is  integrated 
with  the  procedural  and  compliance- 
related  requirements  contained  in 
§  §  70.6,  70.7,  and  70.8  (including 
opportunity  for  EPA  and  affected  State 
review],  an  existing  title  V  permit  can  be 
administratively  revised  to  reflect  the 
results  of  the  integrated  NSR  process. 

K.  Small  Rusinesses 

The  EPA  has  given  serious 
consideration  in  this  rulemaking  to 
minimizing  any  undue  impacts  on  small 
businesses.  Accordingly,  except  for  acid 
rain  sources  and  municipal  waste 
incinerators,  EPA  has  allowed  States  to 
temporarily  defer  the  title  V  permitting 
obligation  of  ail  nonmajor  sources  which 
would  have  been  otherwise  subject  to 
title  V  provisions.  This  deferral  will 
continue  for  such  categories  of  nonmajor 
sources  until  the  Agency  has  completed 
a  rulemaking  to  consider  whether  a 
permanent  exemption,  continued 
deferral,  or  applicability  of  the  permit 
program  would  be  appropriate.  In 
addition.  States  can  exempt  from  review 
on  a  permanent  basis  those  nonmajor 
sources  and  source  categories  which  are 
subject  to  title  V  solely  because  they  are 
subject  to  NSPS  for  new  residential 
wood  heaters  and  the  NESHAP  for 
asbestos  demolition  and  renovation 
activities. 

For  those  small  businesses  still 
required  (or  opting)  to  obtain  a  permit, 
and  for  other  appropriate  source 
categories,  EPA  is  promoting  the  use  of 
general  permits  where  possible.  A 
general  permit  is  a  single  permitting 
document  which  can  cover  a  category  or 
class  of  many  similar  sources.  Public 
participation  and  EPA  and  affected 
State  review  must  be  provided  by  the 
permitting  authority  before  issuing  a 


general  permit  [504(d]],  but  not  when  the 
individual  sources  subsequently  submit 
requests  for  coverage  and  are  evaluated 
for  a  permit  reflecting  the  terms  of  the 
general  permit.  The  permit  issuance 
process  for  eligible  sources  can  thus  be 
greatly  simplified,  which  substantially 
reduces  the  administrative  burden  on 
both  sources  and  the  permitting 
authority. 

Section  507  requires  States  to 
establish  a  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program.  The 
program  must  be  adopted  as  part  of  the 
SIP  consistent  with  sections  110  and  112. 
The  States  must  submit  the  proposed 
program  within  2  years  after  enactment 
of  title  V  [507(a)].  The  State  must  also 
establish  a  Compliance  Advisory  Panel 
to  monitor  implementation  of  the 
program  [507(e)]. 

The  State  or  EPA  may  reduce  any  fee 
required  under  the  Act  for  small 
business  stationary  sources  [507(f)]. 
When  developing  regulations  or  control 
technique  guidelines  (CTG)  which 
require  CEMS,  EPA  must  consider  the 
appropriateness  of  requiring  CEMS  at 
such  sources.  This  provision  does  not 
apply  to  CEMS  under  the  acid  rain 
provisions  of  title  IV  (507(g)].  The  EPA 
must  also  consider  the  size,  type,  and 
technical  capabilities  of  such  sources 
and  economic  feasibility  of  the 
regulations  when  developing  a  CTG 
[507(h)]. 

L.  Relationship  With  Section  112  (Air 
Toxics) 

The  operating  permit  program  will 
implement  standards  issued  under 
section  112  as  it  existed  prior  to  the  Act 
amendments  of  1990,  as  well  as  future 
standards  to  be  promulgated  under 
section  112  as  it  was  revised  by  the  Act 
amendments  of  1990  which  describe 
requirements  for  the  use  of  maximum 
achievable  control  technology  (MACT), 
generally  available  control  technology 
(GACT),  and  any  technology  used  to 
reduce  unreasonable  residual  risk.  As 
noted  eairlier,  a  major  source  under 
section  112  is  defined  as  any  stationary 
source  (or  group  of  stationary  sources), 
located  in  a  contiguous  area  and  under 
common  control,  which  has  the  potential 
to  emit  10  tpy  or  more  of  any  hazardous 
air  pollutant,  25  tpy  or  more  of  any 
combination  of  these  pollutants,  or  a 
lesser  quantity  of  a  given  pollutant  if  the 
Administrator  so  specifies. 

The  State  permit  program  submittal  is 
required  to  contain  a  legal  opinion 
affirming  the  adequacy  of  existing  legal 
authority  to  implement  and  enforce 
section  112  provisions.  Each  title  V 
permit  must  in  part  assure  compliance 
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with  these  provisions  as  it  must  with  all 
other  applicable  requirements  of  the 
Act.  State  law  must  allow  a  State  to 
accept  delegation  of  authority  to 
implement  and  enforce  MACT 
standards;  to  impose  case-by-case 
determinations  of  MACT  for  new, 
reconstructed,  or  modified 

*  *  *  sources  where  no  applicable  emissions 
limitations  have  been  yet  established  [112(g)]; 
and  to  develop  and  enforce  case-by-case 
determinations  of  MACT  where  EPA  fails  to 
issue  a  standard  for  a  major  source  category 
or  subcategory  within  18  months  of  the 
scheduled  promulgation  date  [112(j)].  Section 
112(g)  of  the  Act  requires  the  Administrator 
to  "establish  reasonable  procedures  for 
assuring  that  the  requirements  applying  to 
modifications  are  reflected  in  the  permit." 

The  EPA  will  establish  these  requirements  in 
the  upcoming  section  112(g)  rulemaking. 

EPA  notes  that  some  States  may  have 
certain  procedural  requirements  they 
must  satisfy  before  the  State  has  the 
ability  to  impose  Federal  Clean  Air  Act 
requirements  in  a  State-issued  permit. 
Although  some  States  may  be  able  to 
take  delegation  of  Federal  requirements 
for  MACT  standards  very  freely,  others 
may  have  to  go  through  State 
rulemaking  or  other  administrative 
approval  processes  before  having 
authority  to  impose  Federal 
requirements  in  a  permit  The  EPA 
encourages  States  to  examine  their 
procedures  for  implementing  current  and 
newly  promulgated  Federal 
requirements.  In  most  cases  new  Federal 
standards,  such  as  new  MACT 
standards,  will  be  promulgated  with 
sufficient  notice  and  sufficiently  long 
compliance  schedules  that  a  State  will 
have  time  to  follow  reasonable 
procedures  implementing  the  standard. 
As  long  as  the  State  is  able  to  issue  in  a 
timely  manner  permits  that  assure 
compliance  with  the  applicable 
requirements  of  the  Act,  the  program  is 
approvable  under  title  V  and  these 
relations.  If  a  State’s  procedures  are 
such  that  the  State  is  not  able  to 
implement  Federal  requirements  in  time 
to  issue  complete  permits,  the  EPA  must 
determine  whether  the  State  is  properly 
implementing  the  title  V  program. 

The  operating  permit  program  will 
also  be  the  principal  long-term 
mechanism  for  implementing  alternative 
emissions  limitations  for  sources  under 
section  112(i)(5)  of  the  Act.  This  section 
provides  an  extension  for  existing 
sources  to  comply  with  otherwise 
applicable  standards  for  hazardous  air 
pollutants,  provided  certain  criteria 
concerning  early  reductions  are  met. 

The  Administrator  or  a  State  acting 
pursuant  to  a  title  V  permit  program  is 
required  to  issue  a  permit  allowing  an 
existing  source  (for  which  the  owner  or 


operator  demonstrates  that  the  source 
has  achieved  a  reduction  of  90  percent 
or  more  in  emissions  of  hazardous  air 
pollutants,  95  percent  in  the  case  of 
particulate  hazardous  pollutants,  from 
the  source)  to  meet  an  alternative 
emissions  limitation  reflecting  such 
reduction  in  lieu  of  complying  with  a 
standard  under  section  112(d)  within  the 
time  period  provided  in  the  standard. 

This  extension  would  apply  for  a  period 
of  6  years  from  the  compliance  date  for 
the  otherwise  applicable  standard, 
provided  that  the  reduction  occurs 
before  the  standard  is  proposed.  The 
one  exception  is  specihed  in  section 
112(i)(5)(B)  wherein  existing  sources  that 
prior  to  proposal  make  a  federally- 
enforceable  commitment  to  achieve  die 
reductions,  can  have  until  January  1, 

1994,  to  achieve  the  reduction.  For 
permit  applications  to  ensure  elective 
implementation  of  section  112  without 
placing  sources  in  undue  jeopardy  of 
violating  a  hazardous  air  pollutant 
standard  involving  early  reduction 
demonstrations  according  to  section 
112(i)(5)  of  the  Act,  the  permitting 
authority  is  required  to  issue  the  piermit 
within  9  months  of  receipt  of  a  complete 
application. 

M.  Relationship  With  NPDES  Program 

The  proposal  solicited  comment  on 
whether  there  should  be  a  presumption 
for  resolving  title  V  implementation 
issues  consistent  with  relevant 
experience  in  the  NPDES  program. 
Commenters  stated  that,  although 
NPDES  experience  is  in  many  cases 
useful,  the  creation  of  a  presumption  is 
not  a  suffrciently  flexible  approach 
given  the  dissimilarities  between  the 
two  programs.  The  EPA  recognizes  the 
significant  dissimilarities  between  title 
V  and  the  NPDES  program.  While  EPA 
will  continue  to  look  to  the  NPDES 
program  for  guidance,  EPA  agrees  with 
commenters  that  NPDES  precedent 
should  not  be  presumed  binding  for 
purposes  of  decisions  made  in  the 
implementation  process  for  the  title  V 
program. 

N.  Relationship  With  Title  FV  (Acid 
Rain) 

Eventually  title  IV  mandates 
implementation  of  an  acid  rain  control 
program  to  be  carried  out  through 
operating  permits  issued  under  title  V  as 
modihed  by  title  IV.  Final  rule 
promulgation  for  regulations  to 
implement  the  entire  acid  rain  program 
is  required  within  18  months  after 
enactment.  The  acid  rain  permits 
regulations  are  expected  to  cover  a  wide 
range  of  topics,  including: 

1.  Acid  rain  specihc  requirements  for 
permits  and  compliance  plans 


(emissions  limits,  deadlines,, 
monitoring); 

2.  Additions  to  State  part  70  program 
approval  criteria  specific  to  the  acid  rain 
program; 

3.  Requirements  for  alternative 
compliance  methods  (e.g.,  phase  I 
extensions,  reduced  utilization, 
substitution  units,  energy  conservation, 
phase  U  repowering,  etc.); 

4.  Compliance  certiflcation  reporting 
requirements; 

5.  Requirements  for  designated 
representatives. 

In  addition,  acid  rain  emissions 
monitoring  requirements,  and  excess 
emissions  ofrset  planning  and  penalty 
requirements,  must  be  specified  in  the 
permit. 

The  general  relationship  between 
titles  IV  and  V  is  governed  by  three 
important  provisions  of  the  Act 
Sections  506(b)  and  408(a)  state  that  the 
requirements  of  a  title  V  program  will 
apply  to  the  permitting  of  affected 
sources  under  the  acid  rain  program, 
except  as  modifled  by  title  IV.  In 
addition,  as  provided  in  section  403(0. 
compliance  with  the  acid  rain  program 
requirements  will  not  exempt  or  excuse 
the  owner  or  operator  of  any  source 
subject  to  those  requirements  from 
compliance  with  any  other  applicable 
requirements  of  the  Act  (e.g.,  SIP,  PSD/ 
NSR,  NSPS). 

Permits  will  be  issued  to  affected 
sources  under  the  acid  rain  program  in 
two  phases.  EPA  will  issue  phase  I 
permits  in  1993,  which  will  become 
effective  on  January  1, 1995.  These 
permits,  and  all  permits  issued  to  acid 
rain  affected  sources,  will  have  an 
effective  permit  term  of  5  years. 
Regulations  describing  phase  I  Federal 
permit  issuance  procedures  are  required 
to  be  promulgated  within  18  months  of 
enactment.  F^ase  II  permits  will  be 
issued  by  States  with  approved  title  V 
programs  beginning  in  1997.  State-issued 
permits  will  be  issued  in  accordance 
with  the  procedures  deHned  in  this  part, 
as  supplemented  by  the  future  acid  rain 
regulations.  Should  a  State  fail  to 
adequately  administer  the  phase  II 
program,  EPA  will  take  back  the  entire 
permit  program.  The  EPA  will  then 
implement  the  Federal  title  V 
regulations  for  permit  issuance,  as 
supplemented  by  Federal  acid  rain 
permit  issuance  procedures,  and  will 
issue  permits  to  acid  rain  sources  within 
that  State. 

During  phase  I,  approximately  110 
affected  sources,  having  more  than  261 
individual  units,  will  have  to  be 
permitted.  The  units  at  these  sources 
will  receive  marketable  allowances  for 
SOz  emissions,  as  specified  in  section 


32261 


Federal  Register  /  Vol.  57.  No.  140  /  Tuesday.  July  21.  1992  /  Rules  and  Regulations 


404,  Table  A  of  the  Act  In  addition, 
other  units  may  become  subject  to  phase 
I  under  one  of  several  phase  I 
compliance  options.  Phase  I  permit 
applications  are  to  be  submitted  to  the 
EPA  Regional  O^ice  by  February  15. 

1993.  Phase  I  permits  will  become 
elective  on  January  1, 1995.  It  is  likely 
that  many  part  70  State  programs  will  be 
approved  after  EPA  has  issued  phase  I 
permits. 

Under  part  70,  within  3  years  after 
EPA  approval  of  a  state  permit  program, 
the  State  will  be  required  to  issue 
permits  covering  all  applicable 
requirements  of  the  Act,  to  ail  sources  in 
its  jurisdiction,  including  sources  subject 
to  ^e  acid  rain  program.  If  a  State  does 
not  have  an  approved  part  70  program 
by  July  1, 1996,  EPA  is  required  to  issue 
the  first  round  of  phase  II  S02  permits 
by  January  1, 1998.  If  a  State  receives 
program  approval  after  July  1, 1996,  and 
EPA  determines  that  the  State  can 
satisfactorily  review  and  issue  phase  II 
SOs  permits  by  the  end  of  1997,  EPA 
may  delegate  this  responsibility  to  the 
State.  The  effective  date  for  phase  n  SOz 
permit  requirements  will  be  January  1, 
2000.  (4iase  II  NO.  applications  are  due 
on  January  1. 1998.  llie  permitting 
authority  (the  State  or  ^A)  will  have  to 
reopen  the  previously-issued  phase  II 
SOi  permit  before  January  1.  2000,  to 
add  those  limits  to  the  permit 

IV.  Discussion  of  Regulatory  Changes 

This  portion  of  the  preamble  is 
organized  according  to  die  sections  of 
part  70,  and  discusses  the  principal 
regulatory  changes  made  in  the  final 
rules  in  response  to  public  comments. 
This  portion  of  the  preamble  focuses  on 
the  rationale  for  these  changes. 

A.  Section  70.1 — Program  Overview 

This  section  of  the  regulation 
introduces  certain  concepts  underlying 
the  regulatory  requirements  of  part  70. 
These  concepts  include  implementation 
principles  utilized  in  regulatory 
development 

Few  conunents  were  received  on  this 
proposed  section;  however,  several 
commenters  supported  EPA’s 
recognition  of  the  implementation 
principles  contained  in  the  proposal  and 
urged  that  the  final  regulation  be  as 
consistent  as  possible  with  them.  One 
commenter  suggested  that 
environmental  protection  occur  in 
conjunction  wiA  enhancing  the 
productive  capacity  of  the  nation. 

The  Administrator  agrees  that 
enhancement  of  the  nation’s  productive 
capacity  is  an  important  concept  that 
should  be  incorporated  into  the  first 
implementation  principle.  This  is 
consistent  with  section  101(b)(1)  of  the 


Act  which  states  that  among  its  goals  is 
one  to  protect  and  enhance  the  quality 
of  the  nation’s  air  resources  so  as  to 
promote  the  public  health  and  welfare 
and  the  productive  capacity  of  its 
population.  The  Administrator  expects 
these  principles  to  guide  subsequent 
implementation  of  diese  final 
regulations  as  they  have  governed 
regulation  development. 

B.  Section  70.2 — Definitions 

Many  definitions  of  terms  in  other 
parts  of  the  Act  or  EPA  regulations  are 
utilized  in  part  70.  In  addition,  a  number 
of  new  terms  created  in  conjunction 
with  developing  the  part  70  regulations 
are  defined  in  this  section.  These  new 
definitions  include  terms  necessary  to 
communicate  effectively  the  new 
regulatory  requirements. 

Several  significant  comments  were 
received  on  how  the  definitions  would 
be  applied  in  various  sections  of  the 
regulation.  In  responding  to  these 
commenters.  some  important  changes  to 
key  definitions  have  occurred.  Important 
changes  were  made  to  definitions  of 
“applicable  requirement”  and  “regulated 
pollutant.”  Several  new  terms,  “section 
502(b)(10)  changes,"  “emissions 
allowable  under  the  permit”  “permit 
program  costs,”  “part  70  program,”  and 
“regulated  pollutant  (for  presumptive  fee 
calculation),’’  were  added  to  the 
definitions.  Separate  discussions  of 
those  changes  are  contained  in  the 
sections  describing  the  program  areas 
where  these  definitions  are  primarily 
used.  In  addition,  some  terms  have 
either  been  moved  from  the  proposed 
definitions  or  added  in  response  to 
comment  for  exclusive  use  in  a 
particular  section.  These  include 
administrative  amendment  (§  70.7), 
actual  emissions.  ($70.9),  and  complete 
application  ($  70.5). 

C.  Section  70.3— Applicability 

1.  Five-Year  Exemption  for  Nonmajor 
Sources 

Section  502(a)  of  the  Act  provides  the 
Administrator  the  discretion  to  exempt 
one  or  more  source  categories  (in  whole 
or  in  part)  fiom  the  requirement  to 
obtain  a  permit  “if  the  Administrator 
finds  that  compliance  with  such 
requirements  is  impracticable, 
infeasible,  or  unnecessarily  burdensome 
on  such  categories.”  The  Act  specifies 
that  major  sources  may  notbe  exempted 
from  these  requirements. 

The  EPA  initially  proposed,  consistent 
with  the  authority  given  in  section 
502(a),  to  allow  States  to  exempt  all 
nonmajor  sources  (other  than  acid  rain 
affected  sources)  ^m  the  requirement 
to  obtain  a  permit  for  5  years  fiiom  the 


date  of  State  program  approval.  The 
proposal  made  the  exemption  for 
nonmajor  sources  in  nonattainment 
areas  contingent  upon  a  showing  by  the 
permitting  authority  that  title  V 
operating  permits  were  not  necessary 
for  the  State  to  assure  compliance  with 
the  implementation  plan  obligations 
applicable  to  defined  sources.  The  EPA 
also  reserved  the  ability  to  determine  in 
future  rulemakings  whether  permitting 
obligations  should  be  deferred  for 
nonmajor  sources  which  become  subject 
to  new  section  112  standards. 

Section  70.3(b)(1)  of  the  final  part  70 
regulations  retains  most  of  the 
provisions  of  the  proposal  and  provides 
States  the  option  of  exempting  all 
nonmajor  sources  (except  for  affected 
sources  and  solid  waste  incineration 
sources)  from  the  requirement  to  obtain 
a  permit  until  EPA  completes  the 
rulemaking  described  b«low  on  applying 
the  permitting  program  to  non-major 
sources.  As  discussed  below,  EPA  will 
complete  this  rulemaking  within  five 
years  of  the  date  it  first  approves  a  State 
program  that  defers  such  sources.  A 
State  may  choose  to  provide  the  5-year 
temporary  deferral  to  all  “nonmajors"  or 
to  nonmajors  only  in  selected  source 
categories.  The  deferral  may  not  be 
extended  to  any  major  source,  as  this  is 
explicitly  prohibited  by  section  502(a)  of 
the  Act.  As  proposed,  the  final  rule  also 
specifies  that  no  affected  source  under 
the  acid  rain  program  can  be  exempted 
from  the  requirement  to  obtain  a  title  V 
permit,  since  section  408(a)  provides 
that  permits  shall  be  the  vehicle  for 
implementation  of  the  acid  rain 
requirements  of  the  Act. 

One  change  in  the  proposal  is  that 
solid  waste  incineration  units  that  are 
nonmajor  sources  can  be  deferred  only 
until  the  time  they  are  required  to  obtain 
permits  under  section  129(e)  of  the  Act. 
States  should  not  be  allowed  to  override 
the  Act’s  specific  schedule  for  permitting 
this  specific  source  category. 

The  EPA  finds  that  without  this 
deferral,  compliance  with  the  permitting 
requirements  would  be  “impracticable, 
infeasible”  and  “unnecessarily 
burdensome  on  these  source  categories” 
within  the  meaning  of  section  502(a). 
Two  independent  and  sufficient  reasons 
support  EPA’s  determination.  The  first 
was  presented  in  the  preamble  to  the 
proposal,  i.e.,  the  burden  on  the 
permitting  authorities  and  EPA  will 
make  permitting  all  nonmajor  sources  in 
the  early  stages  of  the  program 
impracticable  and  infeasible.  The 
second  reason,  which  by  itself  justifies 
deferral,  is  that  the  requirement  for 
nonmajor  sources  to  obtain  a  title  V 
permit  during  the  early  stages  of  the 
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program  would  be  "unnecessarily 
burdensome"  for  these  sources.  This  is 
because  the  anticipated  burden  on 
permitting  authorities  and  EPA,  as 
described  in  the  preamble  to  the 
proposal,  would  translate  into  a 
significant,  additional,  and  unnecessary 
burden  on  nonmajor  sources  if  they 
were  required  to  be  permitted. 

Nonmajor  sources  will  be 
disproportionately  affected  by  the 
administrative  difficulties  faced  by  the 
permitting  authorities.  The  great 
majority  of  nonmajor  sources  are  small 
businesses,  and  many  are  not  currently 
subject  to  State  air  permit  programs. 
Nonmajor  sources  will  require  more 
assistance  from  permitting  authorities 
and  EPA  because  of  the  relative  lack  of 
technical  and  legal  expertise,  resources, 
as  well  as  inexperience  in  dealing  with 
environmental  regulation  that 
characterizes  most  small  businesses.  If 
permitting  authorities  become 
overburdened  due  to  a  backlog  of 
thousands  of  permits  to  be  processed, 
nonmajor  sources  will  be  unable  to 
obtain  additional  technical  and 
procedural  assistance  from  permitting 
authorities.  Although  the  small  business 
technical  assistance  program  should 
help  these  sources,  the  small  business 
program  staff  will  also  be  assisting 
small  businesses  that  are  major  sources 
and  will  face  the  same  problems  as 
permitting  staff. 

Difficulty  in  obtaining  assistance  will 
unnecessarily  burden  nonmajor  sources 
in  various  ways.  For  example,  difficulty 
in  obtaining  assistance  from  permitting 
authorities  could  make  it  problematic,  if 
not  impossible,  for  some  nonmajor 
sources  to  submit  a  timely  and  complete 
application.  If  they  fail  to  submit  a 
timely  and  complete  application,  they 
would  lose  the  "application  shield," 
thereby  forcing  them  to  close  or  run  the 
risk  of  operating  without  a  permit  in 
violation  of  the  Act.  Nonmajor  sources* 
inexperience  with  permitting  and  their 
relative  lack  of  technical  and  legal 
resources  also  make  it  more  likely  that 
such  sources  will  require  more  permit 
revisions  soon  after  permit  issuance.  If 
permitting  authorities  are  overburdened, 
it  will  be  difficult  for  nonmajors  to 
obtain  permit  revisions  early  in  the 
process.  This  will  prevent  them  hrom 
promptly  making  what  they  believe  are 
necessary  changes. 

The  EPA  notes  that  some  nonmajor 
sources  would  already  be  permitted  at 
the  State  level,  and  therefore  would 
have  some  experience  with  the 
permitting  process  and  completing 
permit  applications.  A  State  need  not 
extend  the  deferral  to  these  sources. 
However,  even  these  sources  will  have 


to  deal  with  the  increased  burdens 
flowing  ffom  the  requirements  of  other 
titles  of  the  Act.  The  EPA  also  notes  that 
an  alternative  to  deferral  under  section 
502(a)  exists  in  the  form  of  general 
permits.  However,  even  for  source 
categories  well-suited  to  general  permits 
there  will  likely  be  some  burden  in 
complying  with  these  requirements. 

As  stated  above,  EPA  expects  that  the 
great  majority  of  nonmajor  sources  will 
be  small  businesses.  Some  nonmajor 
sources  will  in  fact  be  either  adjuncts  to 
large  corporations  possessing  significant 
technical  and  legal  expertise,  or  will 
have  independently  acquired  such 
resources  and  expertise.  It  is  therefore 
likely  that  there  will  be  certain 
nonmajor  sources  for  which  the 
requirements  of  the  part  70  program  may 
not  be  unnecessarily  burdensome. 

While  the  permitting  requirements 
will  be  signiHcantly  less  bivdensome  for 
these  sources,  EPA  has  determined  that 
it  is  not  feasible  to  subject  these  sources 
to  different  treatment  for  purposes  of 
this  deferral.  This  is  primarily  because 
the  class  of  sophisticated  nonmajor 
sources  described  above  bears  little  or 
no  relation  to  the  delineation  of  source 
"categories”  as  that  term  is  used  in 
section  502(a).  Rather,  EPA  believes  that 
these  sources  typically  represent  a  small 
percentage  of  each  of  the  various 
categories  of  nonmajor  souirces.  Given 
the  anticipated  lack  of  resources 
discussed  above,  it  is  not  reasonable  to 
expect  permitting  authorities  to  sift 
through  the  large  number  of  nonmajor 
sources  and  select  those  for  which  the 
permit  program  requirements  will  not  be 
unnecessarily  burdensome.  Indeed,  the 
requirement  to  conduct  such  a  survey 
would  to  a  great  extent  imdercut  the 
benefits  intended  by  this  deferral,  and 
would  not  be  justified  by  the  minor 
gains  in  emission  controls  resulting  from 
the  permitting  of  these  few  nonmajor 
sources. 

As  already  mentioned.  States  are  free 
to  apply  the  deferral  only  to  certain 
categories  of  nonmajor  sources.  The  part 
70  regulations  therefore  do  not  prevent  a 
State  from  drawing  distinctions  based 
upon  which  nonmajor  sources  have  the 
resources  and  expertise  necessary  to 
comply  with  the  permit  program. 

Compelling  States  to  permit  nonmajor 
sources  during  the  early  stages  of  the 
title  V  permitting  program  is  not  only 
extremely  burdensome  for  these 
sources,  it  is  unnecessarily  so.  Requiring 
nonmajor  sources  to  be  permitted  at  the 
beginning  of  the  program  would  not 
provide  major  benefits  to  air  quality  and 
might  actually  hinder  implementation  of 
the  Act.  The  temporary  exemption  for 
nonmajor  sources  poses  few  risks  to 


progress  in  improving  air  quality.  By 
definition,  these  sources  emit  less  than 
major  sources  and  are  less  significant 
contributors  to  air  quality  problems. 
Furthermore,  deferring  permitting 
requirements  does  not  defer  a  source's 
obligation  to  comply  with  the  underlying 
substantive  air  pollution  control 
requirements.  Nonmajor  sources  may  be 
subject  to  NSPA  or  existing  NESHAP 
regulations  that  in  general  already 
contain  many  of  the  same  monitoring, 
recordkeeping,  and  reporting 
requirements  that  wotild  apply  to  major 
sources. 

Requiring  nonmajors  to  obtain  permits 
at  the  start  of  a  permitting  program 
could  hinder  implementation  of  the  Act. 

It  would  stress  the  system  by  greatly 
increasing  the  number  of  permits 
required  to  be  processed.  This 
additional  stress  would  make  it  more 
likely  that  errors  would  occur  in 
permitting  major  sources,  which  could 
adversely  affect  air  quality. 

Concentrating  State  permitting 
resources  on  major  sources  during  the 
first  phase  of  the  program  will  make 
more  efficient  use  of  those  resources. 

Furthermore,  deferring  permitting 
requirements  for  nonmajor  sources 
temporarily  does  not  just  delay  the 
permitting  burden  on  these  sources,  it 
will  significantly  decrease  the  burden. 
Once  the  programs  have  been  operating 
for  several  years  arid  the  initial  wave  of 
permitting  is  completed,  permitting  staff 
will  have  the  time  and  experience 
necessary  to  assist  nonmajor  sources 
which  become  subject  to  the  permitting 
process. 

Thus,  the  temporary  exemption  of 
minor  sources  furthers  important  policy 
goals.  The  failure  to  defer  nonmajors 
would  greatly  increase  the  burden  on 
those  sources,  would  probably  not 
provide  significant  environmental 
benefits,  would  stress  the  permitting 
system  at  its  most  vulnerable  time,  and 
might  actually  hinder  achievement  of  air 
quality  gains.  Deferring  the  applicability 
of  title  V  requirements  to  nonmajor 
soiu'ces  temporarily  might  even  have  a 
net  air  quality  benefit  to  the  extent  it 
facilitates  bringing  more  major  sources 
into  compliance  earlier. 

The  EPA  believes  that  the  preceding 
analysis  of  the  burden  on  nonmajor 
sources  is  ample  justification  for  the 
exemption  under  section  502(a)  being 
implemented  here.  This  is  particularly  so 
in  light  of  the  principle  expressed  in  the 
Alabama  Power  decision  that  a  deferral 
of  the  applicability  of  Act  provisions 
requires  far  less  justification  than  an 
outright  exemption  [636  F.2d  at  360,  n. 
86). 
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The  burdens  of  the  permitting  program 
identified  above,  including  the  lack  of 
adequate  resources  and  technical  and 
legal  expertise  on  the  part  of  sources,  as 
well  as  the  potential  difficulty  in 
obtaining  technical  and  legal  assistance 
from  permitting  authorities,  are  likely  to 
continue  for  some  significant  number  of 
nonmajor  sources  beyond  the  early 
stages  of  the  program.  Accordingly.  EPA 
believes  it  would  be  imduly 
burdensome,  and  in  some  cases  onerous, 
to  subject  all  such  sources  to  the  full 
panoply  of  procedural  and  substantive 
requirements  embodied  in  the  permit 
rules  being  promulgated  today.  Although 
the  Agency  anticipates  that  many 
nonmajor  sources  will  qualify  for 
general  permits  and  thereby  avoid  the 
greater  burdens  associated  with 
obtaining  specific  permits,  EPA  also 
believes  it  likely  that  a  certain  number 
of  categories  of  nonmajor  sources 
should  be  permanently  exempted  from 
the  permit  program.  For  others,  a 
continuation  of  the  deferral  of  program 
applicability  may  well  be  appropriate. 
This  is  so  despite  the  support  that  will 
be  offered  through  the  Small  Business 
Technical  Assistance  Program 
established  under  section  507.  While 
that  program  will  be  beneficial  to 
nonmajor  sources,  the  extraordinary 
number  of  nonmajdr  sources  that  could 
conceivably  enter  the  permit  system  at 
the  expiration  of  the  5-year  period,  as 
many  as  350,000  sources,  could 
overwhelm  the  capacities  of  the  State 
technical  assistance  programs. 

To  address  these  serious  concerns, 
EPA  will,  within  3  years  of  the  first 
approval  of  a  full  or  partial  State  permit 
program  that  defers  nonmajor  sources, 
initiate  rulemaking  to  determine 
whether  to  grant  a  further  deferral  from 
the  permit  program  to  all  or  some 
specific  categories  of  nonmajor  sources. 
In  addition,  the  rulemaking  will  consider 
whether  to  grant  permanent  exemptions 
to  any  source  categories  for  which  there 
is  a  sufficient  record  to  support  such  an 
exemption.  As  part  of  this  rulemaking, 
EPA,  in  conjunction  with  affected 
sources,  will  gather  information  which 
will  enable  the  Agency  to  make 
exemption  or  deferral  determinations  as 
appropriate.  Moreover,  the  rulemaking 
will  consider  whether  the  permitting 
program  should  be  structured  more 
effectively  for  nonmajor  sources  that 
may  be  brought  into  the  program  at  that 
time.  The  Agency  believes  that  after 
several  years  of  experience  with  the  title 
V  program,  both  EPA  and  the  States  will 
be  in  a  better  position  to  determine 
whether  the  program  may  be  structured 
more  effectively  for  the  large  number  of 
small  sources  that  may  be  covered  by 


the  program.  The  EPA  will  propose  such 
a  rule  no  later  than  4  years  following 
approval  of  the  ffrst  full  or  partial  State 
permit  program  with  a  deferral,  and 
promulgate  the  rule  prior  to  EPA's  first 
approval  of  a  State  program  that  defers 
such  sources. 

2.  Nonattainment  Area  Demonstration 
Requirement  for  5- Year  Exemption 

As  mentioned  above,  the  proposal 
made  the  5-year  deferral  for  nonmajor 
sources  in  nonattainment  areas 
contingent  upon  a  showing  by  the 
permitting  authority  that  ffie  State  could 
effectively  enforce  its  SIP  obligations  on 
such  sources  without  using  federally- 
enforceable  operating  permits.  State 
representatives  opposed  having  to  make 
a  demonstration  for  deferring  nonmajor 
sources  in  nonattainment  areas. 

The  final  rules  do  not  include  this 
requirement  because  such  a  showing  is 
not  required  by  the  Act.  Section  502(a) 
of  the  Act  makes  no  distinction 
regarding  treatment  of  exemptions  in 
attainment  areas  versus  nonattainment 
areas.  The  EPA  also  determined  that  the 
proposed  provision  was  impractical  and 
uimecessary.  It  would  have  demanded  a 
significant  amount  of  resources  from 
State  agencies  at  a  critical  period  in 
program  development  States  said  that  it 
would  have  taken  almost  as  much  effort 
to  make  the  demonstration  as  it  would 
to  permit  the  nonmajor  sources.  The 
purpose  of  allowing  States  to  defer 
permitting  obligations  for  nonmajor 
sources  would  have  been  dramatically 
undercut  if  a  special  showing  were 
required  for  nonattainment  areas. 

3.  Permanently  Exempted  Source 
Categories 

The  proposed  rules  solicited  comment 
on  individual  source  categories 
recommended  for  permanent 
exemptions.  While  several  industry 
commenters  supported  the  exemption  of 
source  categories  firom  title  V  permitting, 
there  was  no  consensus  among  these 
commenters  concerning  which  particular 
sources  should  be  exempted.  The  most 
frequently  suggested  source  categories 
for  exemption  included  wood  stoves  and 
asbestos  demolition/renovation  sites. 

The  EPA  today  is  exempting  two 
source  categories;  All  sources  subject  to 
regulation  under  the  demolition  and 
renovation  provisions  of  the  NESHAP 
for  asbestos  (40  CFR  part  61,  subpart  M. 
§  61.145):  and  all  residential  wood 
heaters  subject  to  regulation  under  the 
NSPS  (40  CFR  part  60,  subpart  AAA).  As 
with  the  5-year  deferral  for  nonmajor 
sources,  there  are  two  reasons  for 
exempting  asbestos  demolition  and 
renovation  operations  and  residential 
wood  heaters.  Each  reason  provides  an 
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independent  justification  for  the 
exemptions.  First,  as  described  in  more 
detail  below,  permitting  such  sources 
would  be  impracticable  and  infeasible 
for  permitting  authorities.  Second, 
permitting  such  sources  poses  an 
unnecessary  biuden  for  these  sources. 
Additionally,  exempting  these  source 
categories  furthers  an  important  goal  of 
the  Agency's  implementation  of  the  Act 
It  minimizes  disruption  of  many  existing 
State  programs.  Several  State  permitting 
programs  already  exempt  both 
categories  from  their  own  permitting 
programs.  The  EPA  has  typically 
deferred  the  responsibility  for 
addressing  situations  involving  the 
regulation  of  residential  sources  to  State 
and  local  agencies.  In  addition,  requiring 
permits  from  both  of  these  source 
categories  would  involve  the  practical 
problem  of  determining  who  would  be 
permitted.  Would  EPA  require  permits 
from  each  individual  demolition 
operation  or  wood  heater  owner,  or  fivm 
demolition/renovation  contractors  and 
wood  heater  manufacturers?  Either  way 
presents  numerous  practical  problems. 
Additional  support  for  exempting  these 
specific  source  categories  is  provided 
below. 

(a)  Asbestos  demolition  and 
renovation  operations.  Many  owners 
and  operators  of  asbestos  demolition 
and  renovation  operations  may  have 
“ownership”  of  such  a  source  only 
briefly.  It  would  be  difficult  and 
burdensome  for  individual  owners  and 
operators  to  obtain  permits  for  one-time 
demolition  and  renovation  operations 
with  which  they  are  associated. 
Conversely,  other  owners  or  contractors 
may  be  associated  with  many  temporary 
operations  during  the  term  of  any 
permit,  and  this  scenario  would  involve 
the  difficulties  related  to  permitting 
temporary  sources.  Permitting  asbestos 
demolition  and  renovation  operations 
would  also  be  difficult  because  these 
activities  often  commence  at  a 
particular  site  after  relatively  short 
notice.  Waiting  for  a  title  V  permit  to 
undergo  the  entire  permit  issuance 
process  could  cause  serious  disruptions 
for  owners  and  operators. 

The  burden  imposed  by  requiring 
permits  for  asbestos  demolition  and 
renovation  sources  is  unnecessary 
because  it  woidd  provide  few  additional 
environmental  or  enforcement  benefits. 
The  EPA  and  delegated  States  imder  the 
NESHAP  receive  advance  notice  of  all 
regulated  demolition  or  renovation 
operations.  Enforcement  personnel  are 
able  to  target  and  prioritize  inspection 
resources  and  monitor  compliance  with 
NESHAP  work  practice  standards.  The 
EPA  and  the  States  also  receive  waste 
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disposal  documentation  verifying  proper 
disposal  at  EPA-approved  disposal  sites. 
Because  of  the  temporary  nature  of 
these  sources,  permits  issued  to  them 
would  likely  only  require  compliance 
with  the  NESHAP  work  practice 
standards  because  additional  reporting 
or  recordkeeping  requirements  would  be 
unnecessary.  No  monitoring  in  the 
traditional  sense  would  be  required 
because  the  asbestos  NESHAP  is  a  work 
practice  standard,  not  an  emissions 
limitation. 

(b)  New  residential  wood  heaters.  The 
EPA  finds  that  a  permanent  exemption 
for  new  residential  wood  heaters  subject 
to  the  NSPS  is  appropriate  because  of 
the  burden  that  federal  permitting  would 
place  on  homeowners,  distributors, 
manufacturers  and  permitting 
authorities  alike.  First,  requiring  permits 
from  all  subject  residential  wood 
heaters  (likely  numbering  in  the 
hundreds  of  thousands)  in  attainment 
and  nonattainment  areas  across  the 
coimtry  would  require  a  signiHcant 
allocation  of  resources  from  both 
homeowners  and  permitting  authorities 
to  achieve  relatively  minimal  air  quality 
benehts  in  some  areas.  Because  the 
problems  associated  with  particulate 
matter  and  hazardous  air  pollutant 
emissions  from  wood  heaters  tend  to  be 
very  localized  in  nahire,  the  EPA 
believes  that  a  requirement  to  obtain  a 
permit  for  owners  of  residential  wood 
heaters  subject  to  the  NSPS  is 
unnecessary  in  some  areas  and  should 
remain  in  the  discretion  of  State  and 
local  agencies.  Some  local  agencies  in 
nonattainment  areas  have  already 
successfully  employed  permitting 
programs  for  these  sources  as  part  of 
their  attainment  strategies. 

Second,  if  homeowners  were  required 
to  obtain  a  title  V  permit,  they  would 
likely  be  required  to  provide  verification 
that  they  were  in  compliance  with 
certain  installation  and/or  fuel  quality 
requirements.  This  might  involve 
expensive  inspections  or  laborious 
recordkeeping.  It  would  be 
unnecessarily  burdensome  for  private 
citizens  to  comply  with  such 
requirements.  The  frequent  transfers  of 
residential  ownership  could  also 
complicate  compliance  efforts.  If  wood 
heater  manufacturers  or  distributors 
were  the  permittees,  there  would  be  no 
practical  way  for  wood  heater 
performance  in  residential  locations  to 
be  monitored.  Third,  the  permitting  of 
new  residential  wood  heaters  by 
permitting  authorities  could  prove  to  be 
extremely  resource  intensive.  The  large 
number  of  permittees  affected  would 
likely  experience  problems  in  obtaining 
technical  assistance  from  the  permitting 


authority,  which  would  make  obtaining 
a  permit  more  burdensome  for 
homeowners.  Effectively  determining 
the  number  and  location  of  all  wood 
heaters  in  a  given  jurisdiction  would  be 
a  complicated  task.  There  are  hundreds 
of  thousands  of  such  sources  throughout 
the  country.  Many  State  and  local 
agencies  in  areas  where  wood  stoves 
are  a  significant  concern  have  already 
developed  non-regulatory  public 
information,  outreach,  and  voluntary 
control  programs.  Adding  the  additional 
burden  of  permitting  these  numerous 
sources  would  likely  not  be  an  efficient 
use  of  agency  resources. 

4.  Definition  of  “Regulated  Air 
Pollutant” 

The  proposal  defined  “regulated 
pollutant”  to  mean  substances  for  which 
a  standard  has  been  promulgated  under 
the  Act.  The  term  regulated  pollutant 
was  used  in  the  proposed  regulation  in 
describing  what  information  is  required 
in  permit  applications  and  permits.  This 
caused  confusion  because  the  Act 
defines  the  term  “regulated  pollutant” 
differently  and  uses  it  specifically  for 
calculating  fees.  To  avoid  this  confusion, 
the  final  part  70  regulations  use  the  term 
“regulated  air  pollutant”  to  describe  the 
information  required  for  permit 
applications  and  permits,  and  the  term 
“regulated  pollutant  (for  presumptive  fee 
calculation)”  for  use  in  calculating  fees. 

The  term  “regulated  air  pollution,”  as 
now  defined,  accurately  reflects  all 
pollutants  subject  to  a  standard, 
regulation,  or  requirement.  This  term  is 
used  specifically  in  the  regulations  to 
describe  what  information  is  required  in 
a  permit  application  and  in  a  permit.  As 
now  applied  in  the  regulations,  the 
revised  definition  will  ensure  that  the 
permitting  authority  receives  complete 
information  on  all  pollutants  which  are 
“regulated”  under  the  Act  and  emitted 
by  a  source.  By  having  this  information, 
the  permitting  authority  can  properly 
determine  which  requirements  imder  the 
Act  apply  to  the  source,  and  include 
these  requirements  in  the  permit.  Only 
by  including  all  requirements  applicable 
to  a  source  in  the  permit  can  a 
permitting  authority  ensure  that  the 
permit  assures  compliance  with  the  Act. 

Several  changes  were  made  to  the 
definition  of  “regulated  air  pollutant” 
(which  was  “regulated  pollutant”  in  the 
proposal).  First,  substances  regulated 
under  title  VI  of  the  Act  (protection  of 
stratospheric  ozone)  were  added  to  the 
list  of  regulated  pollutants.  As  a  general 
rule,  regulatory  requirements  under  the 
stratospheric  ozone  program  should  be 
included  in  a  source’s  permit.  However, 
because  of  the  nature  of  some  title  VI 
regulations,  the  Administrator  may 


determine  by  future  regulation  that  some 
CFC  regulations  need  not  be  in  an 
operating  permit.  For  example,  the 
Administrator  may  decide  that  a  title  V 
permit  need  not  contain  production 
limits  that  apply  on  a  company-wide, 
rather  than  facility-specific,  basis. 

Second,  the  final  part  70  regulations 
clarify  when  a  substance  regulated 
under  section  112  becomes  a  “regulated 
air  pollutant.”  The  term  “regulated  air 
pollutant”  includes  any  pollutant  subject 
to  a  standard  or  other  requirements 
under  section  112  of  the  Act,  including 
section  112(r)  of  the  Act.  As  applied  to 
an  individual  source  only,  the  definition 
includes  any  pollutant  for  which  a  case- 
by-case  MACT  determination  is  made 
under  section  112(g)(2)  of  the  Act,  which 
requires  such  a  determination  to  be 
made  specifically  in  response  to  a 
modification  or  new  construction  by  the 
source.  This  type  of  MACT 
determination,  which  is  to  be  made  by 
the  permitting  authority  if  EPA  has  not 
established  any  applicable  emissions 
limitation  previously,  will  apply  only  to 
the  individual  source  for  which  it  was 
developed.  Because  the  requirement  to 
make  such  a  MACT  determination  is 
triggered  by  action  by  a  single  source, 
EPA  believes  that  such  a  determination 
should  not  require  the  substance  to  be 
treated  as  a  regulated  pollutant  for  the 
entire  regulated  community  at  the  time 
the  determination  is  developed  for  a 
single  source. 

5.  Definition  of  Major  Stationary  Source 

Evaluation  of  the  requirements  of  the 
Act  with  respect  to  the  outer  continental 
shelf  (OCS)  program  has  prompted  the 
Agency  to  delete  the  reference  to 
vessels  in  the  definition  of  major 
stationary  source.  Specifically,  section 
328(a)(4)(C)(iii)  requires  that  emissions 
from  vessels  servicing  or  associated 
with  the  OCS  source  be  considered 
direct  emissions  from  the  source.  The 
promulgated  definition  will  allow 
permitting  of  these  sources  consistent 
with  the  requirements  of  the  OCS 
program. 

Commenters  also  raised  concerns 
about  flexibility  of  research  and 
development  (R&D)  operations. 

Although  EPA  is  not  exempting  R&D 
operations  from  title  V  requirements  at 
this  time,  in  many  cases  States  will  have 
the  flexibility  to  treat  an  R&D  facility  as 
separate  from  the  manufacturing  facility 
with  which  it  is  co-located.  Under  such 
an  approach,  the  facility  would  be 
treated  as  though  it  were  a  separate 
source,  and  would  then  be  required  to 
have  a  title  V  permit  only  if  the  R&D 
facility  itself  would  be  a  major'source. 
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D.  Section  70.4 — State  Program 
Submittals  and  Transition 

1.  Approval  of  Program  Elements 

Many  State  and  industry  commenters 
strongly  supported  various  existing 
State  programs  and  suggested  that  these 
programs  should  be  approved  with 
minimal  change;  one  of  these 
commenters  suggested  that  EPA  should 
be  responsible  for  identifying  what 
would  have  to  be  changed  in  the 
submitted  program  for  the  State  program 
to  be  approved.  Several  commenters 
further  suggested  that  EPA  allow 
“equivalent"  programs  where  they 
achieve  the  same  results  as  the  title  V 
program. 

The  EPA  has  no  leeway  to  accept 
current  programs  other  than  to  judge 
them  against  he  criteria  for  program 
content  specified  in  section  502(b). 
However,  in  promulgating  these 
regulations,  the  Administrator  has 
provided  for  as  much  flexibility  as 
possible  in  approving  State  programs  in 
an  effort  not  to  disrupt  them  unduly.  The 
provisions  in  section  502(g),  however, 
provide  for  interim  approval  of  programs 
for  a  period  of  up  to  2  years  if  the 
program  “substantially  meets"  the 
program  content  criteria  in  502(b).  The 
criteria  for  determining  if  a  program 
substantially  meets  title  V  and  is  eligible 
for  interim  approval  was  proposed  in 
§  70.4(d)  and  public  comment  was 
considered  in  establishing  the  final 
criteria. 

Furthermore,  EPA  wishes  to  note  that, 
consistent  with  its  implementation  goals 
for  title  V,  it  will  attempt  to  be  flexible 
in  determining  whether  a  State  program 
meets  the  required  minimum  elements. 
This  will  be  particularly  true  where  the 
State  has  an  established  track  record  in 
implementing  an  air  operating  permit 
program. 

In  some  cases,  certain  provisions 
within  the  final  rules  directly  provide 
flexibility  to  States  in  meeting  the 
minimal  program  requirements.  For 
example,  §  70.4(b)(13)  requires  in  part 
for  State  program  approval  “provisions 
for  adequate,  streamlined,  and 
reasonable  procedures  for  expeditious 
review  of  permit  revisions,  including 
permit  modifications."  This  section 
states  further  that  the  State  may  meet 
this  obligation  by  “using  procedures  that 
meet  the  requirements  of  §  70.7(e)  of  this 
part  or  that  are  substantially 
equivalent."  (Emphasis  added.)  Here, 
EPA  has  provided  a  model  for  the  State 
to  follow  and  will  approve  different  but 
effective  State  approaches  which 
accomplish  the  same  statutory  and 
regulatory  objectives.  At  the  same  time, 
however,  the  Administrator  will  ensure 


that  State  programs  meet  the 
requirements  of  section  502(b). 

2.  Underlying  Regulations 

The  proposed  §  70.4(b)(2)  required 
that  the  State  include  in  the  program 
submittal  the  regulations  that  comprise 
the  program  and  evidence  of  their 
correct  adoption,  including  the  notice  of 
public  comment  and  signihcant 
comments  received  by  the  State.  States 
commented  that  this  type  of  evidence 
may  no  longer  be  accessible.  One  State 
commented  that  it  is  unreasonable  to 
require  evidence  that  existing 
regulations,  some  of  which  were 
adopted  20  years  ago,  were  correctly 
adopted  and  that,  for  new  regulations. 
States  should  only  need  to  make  a 
demonstration  that  the  general  adoption 
process  was  procedurally  correct,  with  a 
statement  from  the  Attorney  General 
that  the  regulations  followed  proper 
procedures. 

The  Administrator  agrees  with  the 
concern  that  proper  regulatory  adoption 
evidence  may  be  unavailable.  Section 
70.4(b)(2)  in  the  final  regulations  leaves 
it  up  to  the  State  to  provide  the  evidence 
of  proper  adoption  that  is  available. 
Added  to  the  final  regulations  is  the 
requirement  also  to  submit  any 
regulations  or  statutes  that  could  restrict 
the  effective  implementation  of  the 
permit  program.  The  EPA  needs  to  see 
any  such  regulations,  and  needs  the 
Attorney  General's  opinion  as  to  their 
validity,  to  be  able  to  judge  if  any 
regulatory  changes  need  to  be  made 
before  full  approval  of  a  program 
submittal  is  warranted. 

3.  Opportunity  for  Judicial  Review 

Section  502(b)(6)  of  the  Act  requires 
that  a  part  70  program  provide  “an 
opportunity  for  judicial  review  in  State 
court  of  the  final  permit  action  by  the 
applicant,  any  person  who  participated 
in  the  public  comment  process,  and  any 
other  person  who  could  obtain  judicial 
review  of  that  action  under  applicable 
law."  This  requirement  for  State 
program  approval  was  reflected  in 
§  70.4(b)(3)(x)  of  the  proposal. 

The  final  rule  clarifles  that  the  State 
must  allow  the  denial,  as  well  as  the 
issuance,  of  a  permit  to  be  challenged  in 
State  court.  The  Hnal  regulation 
provides  that  the  source  and  the  public 
have  the  right  to  bring  an  action  if  the 
permitting  authority  fails  to  issue  or 
deny  the  permit  in  the  time  required  by 
the  State  program,  as  required  by 
section  502(b)(7).  If  a  State  fails  to  act  on 
initial  permit  applications,  EPA  may 
impose  sanctions  or  withdraw  program 
approval. 

The  final  regulation  also  was  modified 
to  accommodate  changes  in  permit 


modification  procedures  under  §  70.7(e) 
of  this  part.  A  provision  was  added 
requiring  States  to  allow  judicial  review 
if  the  permitting  authority  fails  to  act  on 
a  permit  modification  application  and 
the  source  has  already  made  the 
requested  change.  In  that  case,  an  action 
could  be  brought  against  the  permitting 
authority  for  failure  to  act  (seeking  a 
court  order  requiring  the  permitting 
authority  to  act  finally  on  the 
application). 

No  time  limits  on  challenging  a  permit 
in  State  court  were  included  in  the 
proposal,  but  comments  were  solicited 
on  the  need  for  such  limitation.  No 
adverse  comments  were  received  and 
some  commenters  indicated  permitted 
sources  need  assurance  of  stable  permit 
conditions  after  a  reasonable  time  for 
challenge  has  passed.  Two  industry 
commenters  suggested  that  any  permit 
challenge  limitations  that  EPA 
establishes  should  include  provisions 
allowing  challenges  to  the  permit  after 
the  time  for  the  challenge  has  lapsed. 
Such  provisions  are  especially 
important,  they  argued,  as  new  grounds 
may  arise  after  the  period  for  challenge 
has  lapsed,  and  as  die  government's 
interpretation  of  a  permit  may  not  be 
known  until  an  enforcement  action  is 
commenced. 

An  additional  provision  addressing 
the  opportunity  for  judicial  review  has 
been  added  to  the  dual  regulations. 
Section  70.4(b)(3)  requires  that  this 
opportunity  for  State  court  review  of  the 
Hnal  permit  action  must  be  the  exclusive 
means  for  obtaining  judicial  review  of 
the  permit,  and  that  all  such  petitions  for 
judicial  review  must  be  Hied  no  later 
than  90  days  after  flnal  permit  action,  or 
such  shorter  time  as  tlie  State  requires. 

If  new  grounds  for  challenge  arise  after 
the  90-day  review  period  has  ended,  the 
party  may  challenge  the  permit  on  such 
new  grounds  within  90  days  after  the 
new  grounds  arise.  Such  new  grounds 
must  be  based  on  new  information 
which  was  not  available  during  the 
review  period.  New  grounds  speciHcally 
do  not  include  a  government 
interpretation  of  a  permit  of  which  the 
source  claims  in  an  enforcement  action 
to  have  been  unaware.  After  this  period 
for  review  no  permit  may  be  challenged 
in  court,  including  any  State  or  Federal 
enforcement  action.  Action  307  clearly 
establishes  this  rule  for  circumstances  in 
which  EPA  is  the  permitting  authority. 
Any  dispute  over  interpretations  of  a 
permit  may  be  resolved  in  an 
enforcement  action,  if  any. 

One  of  the  primary  goals  behind  title 
V  is  to  have  greater  certainty  for  sources 
and  State  and  Federal  enforcement 
personnel  as  to  what  requirements 
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under  the  Act  apply  to  a  particular 
source.  In  order  to  achieve  that 
certainly,  the  terms  of  the  permit  cannot 
be  subject  to  challenge  in  enforcement 
actions.  Limiting  judicial  review  of 
permits  has  advantages  for  the 
permittee,  the  permitting  authority  and 
EPA.  The  advantage  for  permittees  is 
the  added  certainty  and  stability  gained 
by  their  permit  no  longer  being  subject 
to  challenge.  Enforcement  at  the  State 
and  Federal  level  should  also  beneht 
significantly.  Currently,  many 
enforcement  actions  are  hindered  by 
disputes  over  which  Act  requirements 
apply.  Under  the  permit  system,  these 
disputes  will  no  longer  arise  because 
any  differences  among  the  State,  EPA, 
the  permittee,  and  interested  members 
of  the  public  as  to  which  of  the  Act’s 
requirements  apply  to  the  particular 
source  will  be  resolved  during  the 
permit  issuance  and  subsequent  review 
process. 

In  the  preamble  of  the  May  10, 1991, 
proposal.  EPA  suggested  that,  to  ensure 
national  consistency  in  the  acid  rain 
program,  it  might  be  appropriate  to 
require  that  challenges  to  add  rain 
requirements  in  part  70  permits  be 
reviewed  only  in  Federfil  courts.  The 
EPA  wishes  to  clarify  that  it  did  not 
mean  that  action  on  the  State-issued 
permit  itself  is  subject  to  judidal  review 
in  Federal  court  As  is  more  fully 
explained  in  the  preamble  to  the 
recently-proposed  add  rain  regulations, 
only  certain  spedhc  dedsions  of  the 
Administrator  that  are  incorporated  into 
part  70  permits  will  be  reviewed  in 
Federal  court.  Final  action  on  the  permit 
itself  will  be  subject  to  review  in  State 
court  as  is  provided  for  in  section 
502(b)(6). 

4.  "Act  On”  Permits 

Section  503(c)  establishes  the 
requirement  that  sources  submit  permit 
applications  within  1  year  of  the  date 
they  become  subject  to  the  permit 
program,  and  that  the  permitting 
authority  issue  or  deny  permits  within 
18  months  of  the  application  submittal. 
Initially,  the  date  that  sources  become 
subject  to  the  program  is  upon  program 
approval.  The  language  in  section  503(c) 
goes  on  to  establish  an  exception  to  this 
schedule  by  allowing  the  permitting 
authority  to  develop  a  3-year  phased 
schedule  for  “acting  on”  the  first  set  of 
permit  applications  submitted  within  1 
year  of  program  approval.  Section  503(c) 
requires  such  phased  schedule  to 
provide  that  at  least  one  third  of  the 
permits  be  “action  on”  annually  in  each 
of  the  3  years. 

One  State  proposed  that  the 
requirement  for  a  permitting  authority  to 
“act  on”  a  permit  (as  discussed  in  the 


transition  plan  requirement  in 
S  70.4(b)(ll))  should  mean  “begin 
review”  of,  rather  than  issue  or  deny  the 
permit.  The  EPA  believes  that  the 
requirement  of  section  503(c)  that  at 
least  one  third  of  the  applications 
submitted  within  the  first  year  of  a 
program  be  “acted  on”  annually  after 
the  effective  program  date  must  be  read 
to  mean  that  final  action  will  be  taken 
on  those  applications  within  the 
specified  timefi'ame. 

5.  Operational  Flexibility 

(a)  Proposal  and  Comments.  The 
proposed  regulations  implementing 
section  502(b)(10)  appeared  in  §  70.6(d) 
in  the  proposal,  but  now  are  foimd  at 
§  70.4(b)(12).  Industry  comments 
generally  approved  ^A’s  regulatory 
proposal  implementing  section 
502(b)(10),  and  supported  the  measures 
as  necessary  to  allow  American 
industry  to  remain  competitive  and 
adjust  to  changing  market  conditions. 
Some,  however,  wanted  the  final  rules 
to  provide  more  flexibility. 

Environmental  groups  and  a  number 
of  States  strongly  criticized  the 
proposal’s  operational  flexibility 
provisions.  'Hiese  critics  maintained  that 
the  statute  allows  sources  to  shift  among 
different  operating  scenarios  (with 
different  emissions)  only  if  the  various 
scenarios  are  set  forth  in  the  permit. 
Otherwise,  they  claimed,  the  source 
must  obtain  a  permit  revision  before 
making  the  change  at  the  facility.  These 
critics  stated  that  the  extension  of  the 
permit  shield  to  changes  made  pursuant 
to  §  70.6(d)  made  matters  even  worse, 
because  any  changes  made  under  the  7- 
day  notice  would  receive  no  review 
from  the  permitting  authority,  EPA,  or 
the  public. 

A  number  of  State  and  local  air 
pollution  control  agencies  also  strongly 
criticized  EPA’s  view  stated  in  the 
proposal  that  emissions  or  other 
practices  not  prohibited  by  a  permit  are 
allowed.  They  argued  that  this  concept 
nms  coimter  to  the  way  State  and  local 
air  permitting  programs  are  run,  and  is 
far  too  open-ended.  One  permitting 
authority  commented  that  allowing  such 
“off-permit”  activities  would  make  it 
impossible  to  use  a  title  V  operating 
permit  program  as  the  basis  for  a 
market-based  compliance  system, 
because  the  permits  would  no  longer 
necessarily  reflect  the  total  emissions 
from  any  facility.  Several  States  have 
commented  that  mandating  this 
interpretation  as  a  program  element 
would  require  such  a  fwdamental 
restructuring  of  their  existing  operating 
permit  programs  that  the  State  would 
not  be  able  to  adapt  the  State  program 
to  title  V.  Some  also  stated  that  this 


view  is  at  odds  with  section  502(b)(10) 
of  the  Act. 

(b)  Structure  of  the  general  provisions. 
As.a  result  of  public  comments  and  the 
Agency’s  further  consideration  of  this 
controversial  provision,  EPA  has 
changed  the  regiilatory  provisions 
implementing  section  502(b)(10)  in 
several  ways.  The  regulations  have  been 
moved  firom  S  70.6(d)  (on  permit  content) 
to  §  70.4(b)(12)  (in  the  section  on  permit 
programs)  because  the  requirement  is 
one  for  the  program  itself. 

Despite  the  views  of  some 
commenters  to  the  contrary,  EPA 
believes  that  the  Act  requires  a  State  to 
meet  the  requirements  of  section 
502(b)(10)  in  order  for  the  Agency  to 
approve  the  title  V  permit  program. 
Section  502(b)  states  that  “the  minimum 
elements  of  a  permit  program  *  *  *  shall 
include  each  of  the  following.”  For 
reasons  that  will  be  fully  set  out  in  the 
detailed  response  to  comments 
docmnent,  neither  sections  506(a)  nor 
116  allow  States  to  avoid  this  program 
element.  As  a  result,  the  final  regulation 
includes  program  elements  for 
operational  flexibility  which  the  State  is 
mandated  to  provide  in  its  title  V 
program. 

The  EPA  has,  however,  reconsidered 
the  question  of  exactly  what  this 
statutory  provision  contemplates.  There 
was  serious  disagreement  among  the 
commenters  concerning  whether  section 
502(b)(10)  allows  sources  to  operate  in 
ways  that  are  not  specifically  addressed 
in  the  permit  without  obtaining  a  permit 
revision  (as  long  as  the  changes  meet 
the  specifications  stated  in  the 
provision),  or  whether  it  merely  states 
that,  if  the  various  operating  scenarios 
or  provisions  for  increasing  and 
decreasing  emissions  at  various  emitting 
units  are  stated  in  the  permit,  the  source 
may  shift  among  these  operations  or 
units  without  obtaining  a  permit 
revision.  After  careful  analysis  of  the 
statute  and  legislative  history,  EPA 
concludes  that  the  statutory  language 
gives  EPA  broad  authority  to  provide 
source  operational  flexibility.  The  EPA 
has  structured  its  final  regulation  to  give 
the  States  flexibility  in  meeting  their 
requirements  under  section  502(b)(10), 
while  ensuring  that  programs  must 
provide  operational  flexibility  consistent 
with  title  V  and  the  underlying 
applicable  requirements  it  implements. 

In  brief,  the  final  regulation  identifies 
three  ways  to  provide  operational 
flexibility: 

(i)  Pro^ams  must  allow  certain 
narrowly  defined  changes  within  a 
permitt^  facility  that  contravene 
specific  permit  terms  without  requiring  a 
permit  revision,  as  long  as  the  source 
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does  not  exceed  the  emissions 
allowable  under  the  permit. 

(ii)  The  permit  program  may  allow 
emissions  trading  at  the  facility  to  meet 
SIP  limits  where  the  SIP  provides  for 
such  trading  on  7-days'  notice  in  cases 
where  trading  is  not  already  provided 
for  in  the  permit;  and 

(iii)  The  permit  program  must  provide 
for  emissions  trading  for  the  purposes  of 
complying  with  a  federally-enforceable 
emissions  cap  established  in  the  permit 
independent  of  or  more  strict  than 
otherwise  applicable  requirements. 

The  first  and  third  ways  of 
implementing  operational  flexibility  are 
mandatory  on  the  States;  the  second  is 
available  to  States  that  wish  to  take 
advantage  of  it. 

As  noted  above,  a  number  of  State 
and  environmentalist  commenters 
argued  that  section  502(b](10)  only 
allows  operational  changes  without  a 
permit  revision  if  the  flexibility  is  built 
into  the  permit  itself  (i.e.,  various 
operating  scenarios  or  rules  for  allowing 
trading  of  emissions  among  different 
units  are  expressly  set  forth  in  the 
permit). 

The  EPA  does  not  believe,  however, 
that  section  502(b)(10)  is  only  a  mandate 
to  include  alternate  permitted  scenarios 
in  the  permit.  If  a  permit  includes 
compliance  terms  for  alternate  operating 
scenarios,  a  source  is  simply  complying 
with  the  terms  of  its  permit  when  it 
operates  under  one  or  another  scenario. 

If  limited  to  this  narrow  reading,  section 
502(b)(10)  would  be  rendered  mere 
surplusage  or  an  unnecessary  gloss  on  a 
source's  obligation  under  section  502(a) 
to  comply  with  its  permit. 

On  the  other  hand,  EPA  also  disagrees 
with  commenters  who  asserted  that 
section  502(b)(10)  authorizes  sources  to 
give  a  7-day  advance  notice  and  then 
meet  their  permit  limits  using  an  average 
of  all  emissions  across  the  "permitted 
facility,"  regardless  of  whether  such 
averaging  would  be  consistent  with  the 
underlying  requirements  of  the  Act. 
Nothing  in  title  V  or  the  Act  allows 
permitted  sources  to  violate  applicable 
requirements.  If  a  SIP  emission  limit 
applies  to  each  emissions  unit  at  a 
facility,  a  title  V  permit  cannot  authorize 
any  one  unit  to  violate  that  emission 
limit,  even  if  the  average  emissions 
across  the  facility  are  equal  to  the 
emissions  that  are  allowed  at  the  facility 
under  the  SIP.  As  a  policy  matter, 
emissions  averaging  provisions  are  often 
complicated  to  implement  and  require 
careful  review  to  ensure  that  the  trading 
plan  allows  the  same  emissions  as  the 
otherwise  applicable  requirements.  The 
EPA  believes  that  a  7-day  notice  is  not  a 
reasonable  amount  of  time  to  conduct 
such  a  review. 


The  EPA  agrees,  however,  that  one 
policy  goal  of  the  Act  is  to  encourage 
responsible  emissions  trading  plans  and 
to  reduce  the  costs  of  meeting  the  Act's 
requirements.  The  EPA's  regulations 
implementing  section  502(b)(10)  are 
designed  to  encourage  emissions  trading 
as  extensively  as  possible  consistent 
with  the  requirement  that  title  V  permits 
comply  with  the  applicable 
requirements  of  the  Act  and  the  need  to 
ensure  a  reasonable  review  of  the 
emissions  trading  provisions  established 
in  a  permitting  process. 

Before  discussing  each  of  these  three 
elements  of  EPA's  final  regulation  on 
operational  flexibility,  there  are 
provisions  in  the  regulation  that  are 
applicable  to  any  method  for 
implementing  operational  flexibility. 

The  regulations  provide  that  the  source 
must  give  at  least  a  7-day  advance 
notice  of  any  change  made  pursuant  to 
the  section  502(b)(10)  process.  The 
source,  the  permitting  authority,  and 
EPA  must  attach  a  copy  of  a  7-day 
advance  notice  describing  the  change  to 
their  copy  of  the  relevant  permit.  These 
notices  will  be  critical  for  determining 
how  a  source  is  complying  with 
applicable  requirements  at  any  time, 
and  therefore  must  accompany  a  permit 

Further,  no  change  under  this 
provision  can  exceed  "emissions 
allowable  under  the  permit."  The  EPA 
has  deHned  this  term  to  mean  a 
federally-enforceable  permit  term  or 
condition  determined  at  issuance  to  be 
required  by  an  applicable  requirement 
that  establishes  an  emission  limit 
(including  work  practice  standards)  or  a 
federally-enforceable  emissions  cap  that 
the  source  has  assumed  to  avoid 
applicable  requirements.  This  definition 
clariHes  that  changes  under  this 
provision  cannot  increase  emissions 
beyond  what  is  provided  for  by  the 
terms  and  conditions  of  the  permit. 

Nothing  in  this  section  is  meant  to 
imply  any  limit  on  the  inherent 
flexibility  sources  have  under  their 
permits.  A  permittee  can  always  make 
changes,  including  physical  and 
production  changes,  that  are  not 
constrained  under  the  permit.  For 
example,  a  facility  could  physically 
move  equipment  without  providing 
notice  or  obtaining  a  permit 
modification  if  the  move  does  not 
change  or  affect  applicable  requirements 
or  federally-enforceable  permit  terms  or 
conditions.  Or  a  painting  facility  with  a 
permit  that  limits  the  VOC  content  of  its 
paints  can  switch  paint  colors  freely  as 
long  as  each  color  complies  with  the 
VOC  limit  in  the  permit. 

(c)  Changes  contravening  certain 
permit  terms  or  conditions, 

§  70.4(b)(12)(i).  As  noted  above,  a 


federal  operating  permit  is  not  meant  to 
prevent  a  source  ht)m  making  changes 
at  the  facility  that  are  not  constrained 
by  the  permit  Accordingly,  the  Act  does 
not  require  7-day  notice  for  such 
changes  under  502(b)(10).  The  agency 
believes  that  the  term  "changes"  in 
502(b)(10)  is  meant  to  apply  to  changes 
at  the  facility  that  may  contravene  the 
permit.  Therefore,  the  first  method  for 
implementing  operational  flexibility 
requires  each  program  to  allow  certain 
changes  at  a  permitted  facility  that  may 
contravene  specific  permit  terms  or 
conditions  or  make  them  inapplicable. 
The  types  of  changes  that  are  allowed 
are  limited  as  discussed  below.  The 
program  must  provide  that  an  owner  or 
operator  of  a  source  could  give  a  7-day 
notice  that  it  is  making  a  change  at  the 
facility.  The  notice  would,  among  other 
things,  describe  the  change  and  identify 
any  permit  terms  or  conditions  that 
would  no  longer  be  applicable  as  a 
result  of  the  change.  If  that  notice  and 
the  change  qualify  under  this  provision, 
the  facility  owner  or  operator  would  not 
have  to  comply  with  the  permit  terms 
and  conditions  it  has  identified  that 
restrict  the  change.  If  it  is  later  proven 
that  the  change  does  not  qualify  under 
this  provision,  the  original  terms  of  the 
permit  remain  fully  enforceable. 

Under  the  regulations,  programs  must 
allow  “section  502(b)(10)  changes" 
without  requiring  a  permit  modification. 
The  regulations  define  “section 
502(b)(10)  changes"  as  those  that 
contravene  a  permit  term,  but  exclude 
from  this  definition  any  changes  that 
violate  applicable  requirements  or 
contravene  permit  terms  and  conditions 
that  are  monitoring  (including  test 
methods),  recordkeeping,  reporting,  or 
compliance  certification  requirements. 
This  definition  is  designed  to  prevent 
changes  to  permit  terms  that  are  critical 
to  determining  the  “emissions  allowable 
under  the  permit." 

An  example  of  how  this  provision 
would  operate  would  be  a  permit  in 
which  the  federally-enforceable  portion 
specifies  a  particular  brand  of  coating, 
along  with  the  emission  limit  applicable 
to  that  coating.  This  provision  would 
allow  the  source  to  change  that  brand  of 
coating  using  a  7-day  notice.  Of  course, 
the  new  brand  must  comply  with  the 
emission  limit. 

(d)  Emissions  trading  based  on  the 
SIP,  S  70.4(b)(12)(ii).  The  second  method 
for  implementing  operational  flexibility 
would  allow  a  source  to  trade  emissions 
within  the  permitted  facility  to  meet  its 
SIP  limits,  where  the  permit  does  not 
already  provide  for  such  emissions 
trading  but  the  SIP  does.  The  SIP  will 
identify  which  provisions  allow  this  type 
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of  operational  flexibility.  This  method 
would  allow  a  source  which  had  not 
anticii>ated  needing  to  trade  emissions 
within  the  facility  to  take  advantage  of 
emissions  trading  provisions  in  the  SIP 
after  a  7-day  notice  without  having  to 
modify  its  permit  to  include  new 
compliance  provisions  to  enforce  the 
emissions  trade.  Each  permit  for  a 
source  eligible  for  such  emissions 
trading  would  include  the  applicable  SIP 
emission  limits.  Upon  giving  the  notice 
under  502(b)(10).  the  source  could  then 
meet  the  SIP  lin^ts  using  the  applicable 
trading  and  compliance  provisions 
approved  into  the  applicable 
implementation  plan.  The  notice 
accompanying  the  permit  will  then 
indicate  that  the  source  is  complying 
with  the  implementation  plan’s  trading 
provisions,  rather  than  the  compliance 
terms  set  forth  in  the  permit  This 
mechanism  should  prove  useful  to  those 
facilities  where  emissions  trading  might 
provide  useful  operational  flexibility, 
but  the  source  has  not  anticipated  the 
need  to  trade  emissions  or  is  not  sure 
enough  about  its  need  to  warrant 
writing  compliance  provisions  necessary 
to  implement  an  emissions  trading  plan 
in  its  permit 

The  EPA  is  not  aware  of  any  SlP’s 
that  are  currently  structured  to  allow 
sources  to  opt  into  an  emissions  trade 
based  on  a  7-day  notice,  EPA  will 
encourage  the  States  to  develop  such 
provisions  as  part  of  its  efforts  to 
promote  market-based  regulation  under 
the  Act  EPA  has  already  begun  to 
examine  the  relationship  between  SIFs 
and  operating  permits  to  identify 
opportunities  for  more  flexible 
implementation  of  the  requirements  of 
title  1  of  the  Act.  To  aid  the  States  in 
implementing  this  method  of  operational 
flexibility  EPA  will  propose,  within  one 
year  following  this  rulemaking,  guidance 
for  comment  on  how  States  may  revise 
their  implementation  plans  to  meet  these 
goals.  ^A  will  issue  the  final  guidance 
within  two  years. 

Any  such  SIP  would  have  to  include 
compliance  requirements  and 
procedures  for  such  trades.  As  outlined 
below,  these  procedures  must  assure 
that  any  such  trade  is  quantifiable, 
accountable,  enforceable,  and  based  on 
replicable  procedures  for  ensuring  the 
emission  reductions  that  the  trading 
program  was  intended  to  provide, 
including  necessary  test  methods, 
monitoring,  recordkeeping,  and 
reporting.  These  trading  provisions  must 
be  sp>ecific  enough  so  that  any  source 
authorized  to  use  them  has  a  clear 
method  for  demonstrating  compliance 
without  undergoing  a  p>ermit  revision, 
but  must  also  be  flexible. 


Quantifiable:  EPA  and  the  State  must 
be  able  to  determine  the  emissions 
Impmct  of  the  SIP  requirement  or 
emission  limit  SIFs  must  sp>ecify 
measuring  techniques,  including  test 
methods,  monitoring,  recordkeeping  and 
reporting  requirements  with  which  to 
measure  the  emissions  allowed  under 
the  trading  program  and  for  a 
compliance  determination. 

Enforceable:  A  SIP  measure  must 
include  clear  and  unambiguous 
requirements  which  apply  to  the  source 
pursuant  to  legal  authority  that  States. 
EPA,  and  citizens  may  enforce  under  the 
Act.  An  emission  limit  must  also  be 
enforceable  in  practice;  a  regulatory 
limit  is  not  enforceable  if,  for  example,  it 
is  impractical  to  determine  compliance 
with  the  published  limit. 

Accountable:  The  demonstration  of 
reasonable  further  progress,  attainment, 
or  maintenance  for  the  SIP  must  account 
for  the  aggregate  effect  of  the  emissions 
trades  allowed  under  any  such  program. 

Replicable:  SIP  procedures  for 
applying  the  emission  trading  rules  to 
sp>ecific  sources  should  be  structured  so 
that  two  indep>endent  entities  applying 
the  procedures  would  obtain  the  same 
result  when  determining  compliance 
with  the  emission  trading  provisions. 

For  a  SIP  trading  provision  to  produce 
replicable  results,  the  SIP  must  cleariy 
specify  all  the  variables  necessary  for 
determining  the  baseline  emissions  for 
each  source,  and  increases  and 
decreases  fivm  that  baseline. 

The  permit  shield  would  not  apply  tc 
any  emissions  trades  made  imder  the 
SIP  pursuant  to  a  7-day  notice,  because 
the  relevant  compliance  terms  and 
trading  provisions  would  be  contained 
in  the  SIP,  not  in  the  permit.  The 
regulations  allow  a  source  to  implement 
non-operational  changes,  such  as 
changes  in  monitoring,  under  this 
provision.  If  the  emissions  trading 
provisions  in  the  SIP  contain  compliance 
provisions  for  the  trading  different  ffom 
the  compliance  provisions  already  in  the 
source’s  permit,  the  source  must  comply 
with  the  compliance  provisions  in  the 
SIP  rather  than  those  in  the  permit  To 
the  extent  the  source  chooses  to  operate 
under  its  original  permit  terms  rather 
than  the  SIP  provision,  the  source  must 
comply  with  the  compliance  provisions 
in  its  permit 

(e)  Emissions  trading  under  emissions 
caps,  S  70.4(b)(12)(iii).  The  third  method 
for  implementing  operational  flexibility 
requires  the  permitting  authority  to 
provide  for  emissions  trading  in  the 
permit  for  the  purposes  of  complying 
with  certain  emissions  caps.  Where  the 
permit  establishes  a  federally 
enforceable  emissions  cap  that  is 


independent  of  the  applicable 
requirements,  the  source  may  request 
such  emissions  trading.  For  example,  to 
limit  the  source’s  potential  to  emit,  a 
permittee  may  agree  to  an  emissions  cap 
in  its  permit  that  is  lower  th£tn  anything 
required  under  the  SIP  or  other 
applicable  requirements.  If  the  permittee 
requests  it,  and  proposes  replicable 
procedures  adequate  to  ensure  that  the 
emissions  trades  are  enforceable, 
accountable,  and  quantifiable  under  the 
permit  cap,  the  permitting  authority 
shall  include  the  emissions  trading 
procedures  in  the  permit.  The  source 
could  then  engage  in  emissions  trading 
following  a  7-day  notice  based  on  those 
procedures.  Of  course,  the  permit  must 
also  include  the  limitations  with  which 
each  emissions  unit  must  comply  under 
any  applicable  requirements  and  must 
continue  to  ensure  compliance  with  all 
applicable  requirements,  including  the 
SIP. 

If  a  unit  is  subject  to  requirements 
where  the  emissions  impacts  are  not 
readily  quantifiable,  there  is  no 
requirement  for  the  permitting  authority 
to  include  such  units  in  an  emissions 
trading  plan.  For  example,  units  subject 
solely  to  work  practice  standards  with 
no  quantifiable  emissions  limit  are  not 
likely  candidates  for  such  emissions 
trading  plans.  Of  course,  a  source  may 
agree  to  certain  federally-enforceable 
terms  or  conditions  to  avoid  any 
otherwise  applicable  requirement,  even 
though  trading  under  su^  permit  terms 
or  conditions  may  not  be  appropriate. 

(f)  Emission  caps  and  emission 
allowances.  EPA  has  received 
comments  fiom  several  parties 
expressing  concern  about  how  to  make 
changes  in  permit  limits  that  are  more 
strict  than  or  below  the  level  required  in 
the  Act’s  imderl3nng  applicable 
requirements.  The  commenters  raise  two 
scenarios.  One  is  where  the  permitting 
authority  sets  an  emissions  limit  or  cap 
on  an  emission  unit  as  a  matter  of  State 
law.  'Ilie  other  is  where  the  source  has 
agreed  to  make  the  lower  limit  or  cap 
federally  enforceable  to  reduce  the 
source’s  potential  to  emit  as  a  matter  of 
Federal  law. 

In  the  first  scenario,  EPA  wishes  to 
clarify  that  these  regulations  do  not 
require  a  State  to  use  title  V  procedures 
to  modify  emission  limits  that  are  based 
solely  on  State  law  and  do  not 
implement  an  applicable  Federal 
requirement.  A  State  is  free  to  establish 
its  own  procedures  for  modifying  any 
such  State  limits  which  may  be  referred 
to  in  a  title  V  permit.  As  explained 
below,  pursuant  to  §  70.6(b),  all  permit 
terms  which  are  not  federally 
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enforceable  must  be  identified  as  such 
In  the  permit. 

In  the  second  scenario,  it  is  possible 
to  use  the  combination  of  several 
provisions  in  these  regulations  to  allow 
for  operational  flexibility  around 
federally-enforceable  emission  limits  or 
caps  which  are  more  strict  than 
otherwise  required  by  the  Act’s 
applicable  requirements.  A  source  may 
request  that  the  permit  provide  for 
emissions  trading  under  S  70.4(b)(12)(iii), 
as  discussed  above.  For  example,  a 
source  could  structure  its  permit  so  that 
the  emissions  caps  at  the  permitted 
facility  created  a  pool  of  unused 
emissions  under  the  voluntary  limit  on 
the  source's  potential  to  emit.  The 
facility  could  then  establish  an 
emissions  trading  plan  in  its  permit 
which  would  allow  it  to  apply  those 
unused  emissions  at  any  particular 
emission  unit  after  a  7-day  notice.  The 
permit  would  contain  the  compliance 
provisions  necessary  to  account  for  the 
application  of  emission  allowances  from 
this  pool. 

Obviously,  the  source  may  use  this 
pool  of  emissions  allowances  to 
increase  its  emissions  on  any  unit  only 
as  high  as  allowed  by  the  applicable 
requirements  for  that  emissions  imit,  if 
any.  In  addition,  the  source's  total 
emissions  must  remain  below  any 
volimtary  limit  on  its  potential  to  emit. 
But  within  those  limits,  the  source  could 
cap  its  potential  to  emit,  while 
maintaining  the  flexibility  to  shift 
emissions  on  short  notice. 

[g]  Batch  processors  and  operational 
flexibility.  Batch  processors,  such  as 
pharmaceutical  or  specialty  chemical 
producers,  raised  particular  concerns 
about  operational  flexibility  under  title 
V.  Commenters  also  raised  concerns 
about  flexibility  of  research  and 
development  (R&D)  operations. 

Although  EPA  is  not  exempting  R&D 
operations  from  title  V  requirements  at 
this  time,  in  many  cases  States  will  have 
the  flexibility  to  treat  an  R&D  facility  as 
separate  from  the  manufacturing  facility 
with  which  it  is  co-located.  Under  such 
an  approach,  the  facility  would  be 
treated  as  though  it  were  a  separate 
source,  and  would  then  be  required  to 
have  a  title  V  permit  only  if  the  R&D 
facility  itself  would  be  a  major  source. 

In  response,  EPA  has  provided  many 
opportunities  for  operational  flexibility 
in  these  regulations,  even  beyond  the 
requirements  of  502(b)(1).  More 
important,  sources  can  always  make 
changes  that  are  not  constrained  under 
the  permit.  For  example,  as  mentioned 
above,  a  facility  could  physically  move 
equipment  without  providing  notice  or 
obtaining  a  permit  modification  if  the 


move  does  not  change  or  affect 
applicable  requirements  or  federally- 
enforceable  permit  terms  or  conditions. 

In  addition,  the  permittee  and  the 
permitting  authority  may  craft  permits  to 
establish  worst-case  operational 
scenarios  so  that  the  ability  of  the 
source  to  increase  its  emissions  fit)m 
actual  levels  up  to  the  permitted 
allowable  emission  limits  will  be 
inherent  in  the  emission  limits  in  such 
operating  permits.  The  permittee  can 
make  such  increases  without  submitting 
a  7-day  notice.  Also  many  emission 
limits  are  expressed  in  terms  of 
emission  rates,  not  total  emissions.  In 
this  case  the  permit  would  not  limit  the 
production  capacity  of  the  facility,  as 
long  as  it  complied  with  the  applicable 
emission  rate. 

Moreover,  programs  must  allow 
certain  changes  that  may  contravene 
permit  terms  under  $  70.4(b)(12)(i).  In 
addition,  pursuant  to  §  70.4(b)(12)(iii)  the 
permitting  authority  will  be  required  to 
include  in  the  permit  emissions  trading 
provisions  requested  by  the  batch 
processor  that  are  appropriate  to  comply 
with  an  emissions  cap  established  in  the 
permit.  Under  §  70.4(b)(12)(ii)  the  source 
may  engage  in  emissions  leading  based 
on  the  implementation  plan.  Under 
§  70.6(a)(9)  and  (10)  the  permit  must 
include  alternative  operating  scenarios 
identified  by  the  source  or  emissions 
trading  provisions  to  the  extent 
provided  for  in  the  underlying 
applicable  requirements.  Finally,  these 
regulations  allow  a  State  to  authorize 
“off-permit”  operations,  as  explained  in 
the  decision  below  on  §  70.4(b)(14)  and 
(15). 

8.  “Off-permit”  Operations 

The  permit  program  may  allow 
changes  at  a  facility  that  are  not 
addressed  or  prohibited  by  the  permit 
terms  (so-called  “off-permit"  changes), 
provided  they  meet  the  requirements  of 
§  70.4(b)(14),  described  below.  Although 
many  commenters  challenged  the 
legality  of  this  concept  under  title  V, 
EPA  believes  that  title  V  was  not 
intended  to  prohibit  such  changes.  The 
Agency  continues  to  believe  that  section 
502(a)  allows  certain  changes  at  a 
permitted  facility  that  need  not  be 
incorporated  into  the  permit  until 
renewal.  Section  502(a)  prohibits  a 
source  from  operating  any  of  certain 
listed  types  of  sources  “except  in 
compliance  with  a  permit  ****’’ 
EPA’s  view  is  that  it  does  not  violate 
this  prohibition  for  a  source  to  operate 
in  ways  that  are  neither  addressed  nor 
prohibited  by  the  permit.  Thus,  new 
§  §  70.4(b)(14)  and  (15)  of  the  regulations 
provide  that  a  State  may  allow  a 
permitted  source  to  make  changes  that 


are  not  addressed  or  prohibited  by  the 
permit,  without  requiring  a  permit 
revision,  as  long  as  they  are  not 
modifications  under  any  provision  of 
title  I,  are  not  subject  to  any 
requirements  under  title  IV  of  the  Act, 
and  meet  all  applicable  requirements  of 
the  Act 

The  EPA  is  limiting  off-permit  changes 
to  those  that  do  not  constitute  title  I 
modifications  for  legal  and  policy 
reasons.  Legally,  the  structure  of  the 
statute  suggests  that  title  I  modifications 
should  not  take  place  entirely  outside 
the  permit  process.  Section  502(b)(10) 
explicitly  excludes  title  I  modifications 
from  the  class  of  changes  that  can  be 
made  without  a  permit  revision.  It  would 
be  anomalous  for  the  Act  to  suggest  that 
permits  must  be  modified  to  reflect  title  1 
modifications  in  one  place  and  then,  by 
inference  under  section  502(a),  allow  off- 
permit  changes  above  title  I 
modification  levels  to  take  place  without 
any  permit  modification.  As  a  policy 
matter,  the  Act  specifically  identifies 
title  1  modifications  under  section 
502(b)(10)  because  they  represent 
significant  changes  to  a  facility.  Other 
changes  may  implicate  Federal 
standards,  but  title  1  modifications 
always  do.  Therefore,  it  is  not 
reasonable  to  allow  such  modifications 
to  be  made  outside  the  title  V  permit 
system. 

The  final  regulations  make  a  change 
in  this  section,  however.  EPA  has 
deleted  the  language  in  the  proposal,  at 
§  70.6(d)(3)(iv),  stating  that  notification 
to  the  permitting  authority  and  EPA  is 
not  required  for  changes  at  the  source 
that  are  not  regulated  or  prohibited  by 
the  permit  After  considering  the  public 
comments,  EPA  believes  that  it  is 
critical  that  the  permitting  authority  and 
EPA  should  receive  contemporaneous 
written  notification  for  these  types  of 
changes.  This  notice  will  provide  a 
record  of  activity  at  the  facility  without 
inhibiting  the  sources  ability  to  make  the 
change.  If  notification  were  not  required, 
sources  could  make  substantial  changes 
without  notifying  the  permitting 
authority  or  EPA  of  changes  that  might 
implicate  Federal  requirements.  This 
would  defeat  one  of  the  purposes  of  an 
operating  permit  system.  The  final  rule 
also  requires  the  source  to  keep  certain 
records  of  these  changes.  These  records 
may  consist  of  copies  of  the  notices  sent 
to  EPA  and  the  permitting  authority 
when  the  change  is  made. 

One  inherent  limitation  on  the 
changes  a  source  can  make  under  the 
off-permit  concept  is  that  off-permit 
changes  are  limited  to  those  activities 
not  “addressed”  by  the  permit. 
Therefore,  off-permit  changes  cannot 
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alter  the  permitted  facility's  obligation 
to  cofhpty  with  the  compliance 
provisions  of  its  title  V  permit,  which 
under  §  70.6  will  be  “addressed”  in  each 
permit.  Such  requirements  include 
monitoring  (including  test  methods), 
recordkeeping,  reporting,  and 
compliance  certification  requirements. 

The  regulations  clarify  that  the  permit 
shield  under  section  504(f]  may  not 
extend  to  changes  made  in  this  way. 

This  limitation  was  clearly  stated  in  the 
preamble  to  the  proposal  [56  FR  21746], 
but,  as  several  commenters  pointed  out, 
was  not  stated  in  the  proposed 
regulations. 

Finally,  the  regulations  made  it  clear 
that  a  State  may  choose  to  prohibit  off- 
permit  operations  as  a  matter  of  State 
law.  EPA  believes,  however,  that  off- 
permit  operations  are  an  important 
source  of  flexibility  under  title  V. 
Therefore,  the  regulations  provide  that 
any  State  prohibition  of  off-permit 
operations  will  not  be  enforceable  as  a 
matter  of  Federal  law  under  the  Act. 

This  means  that  if  a  State  elects  to 
prohibit  off-permit  operations,  neither 
EPA  nor  citizens  could  enforce  against 
the  source  for  failure  to  have  a  Federal 
title  V  permit  covering  the  off-permit 
change.  Of  course,  the  underlying 
requirements  of  the  Act  would  remain 
federally  enforceable  if  the  off-permit 
change  violates  any  applicable 
requirement 

If  a  State  prohibits  off-permit  activity 
under  State  law,  the  State  will  likely 
require  the  source  to  use  some  State 
procedures  to  record  the  off-permit 
change  so  that  the  source’s  operating 
permit  reflects  the  off-permit  change. 
Where  the  State  chooses  to  include  off- 
permit  changes  in  the  portion  of  the 
permit  that  is  not  federally  enforceable, 
the  permitting  authority  must  establish 
procedures  which  at  least  provide  EPA 
with  notice  of  the  change.  Obviously, 
such  changes  do  not  qualify  for  the 
permit  shield  under  §§  504(f]  and  70.6(f). 

It  is  possible,  however,  that  States  or 
EPA  may  conclude  that  a  prohibition  on 
off-permit  operations  must  also  be  made 
federally  enforceable  to  ensure  that 
applicable  requirements  are  met.  For 
example,  as  mentioned  above,  a 
marketable  permits  program  may  be 
impossible  to  administer  and  enforce  if 
an  operating  permit  is  not  a  complete 
representation  of  the  permitted  facility’s 
emissions.  To  allow  for  such  innovative 
uses  of  the  title  V  permit  program  to 
implement  the  Act,  a  prohibition  on  off- 
permit  operations  can  be  made  federally 
enforceable  where  the  SIP  or  applicable 
requirement,  such  as  a  MACT  standard, 
includes  a  prohibition  of  off-permit 
operations. 


Section  70.4(b)(15)  makes  clear  that 
certain  changes  to  the  federally- 
enforceable  terms  and  conditions  of  a 
part  70  permit  must  go  through  permit 
revision  procedures.  As  noted  above, 
changes  that  are  title  I  modifications 
cannot  be  made  off-permit. 

Also  ineligible  are  changes  subject  to 
any  requirements  of  title  IV.  The  EPA 
believes  that  the  allowance  trading 
system  provided  for  in  title  IV  will  not 
be  feasible  unless  there  is  an  accurate 
accounting  of  each  source’s  obligations 
thereunder  in  the  title  V  permit. 

7.  Partial  Program  Approval 

Section  70.4(c)  of  the  proposal 
contained  provisions  for  approving  a 
program  that  applies  to  a  limited 
universe  of  sources.  The  proposal 
mirrored  the  language  in  section  502(f) 
that  listed  the  minimum  criteria  a 
program  must  meet  to  get  approval  as  a 
partial  program.  Several  industry 
commenters  said  that  partial  approval 
for  programs  that  issue  permits  that  do 
not  include  all  applicable  elements 
should  be  avoided  since  it  would  cause 
involvement  by  multiple  permitting 
authorities  and  result  in  confusion.  An 
environmental  group  commented  that 
partial  program  approvals  may  not  be 
legal  if  they  do  not  cover  the  entire 
range  of  source  categories  to  which  title 
V  applies;  they  would  not  fulfill  all 
requirements  of  the  Act.  Several 
commenters  supported  the  need  for 
partial  proraam  approvals,  however. 

Approval  of  partial  programs  is 
provided  for  in  section  502(d)  and 
minimum  criteria  for  approval  are  listed 
in  section  502(f).  The  minimum  criteria 
in  section  502(0  cover  title  V,  title  I,  title 
IV  as  applicable  to  affected  sources,  and 
section  112  as  applicable  to  new 
sources,  major  sources,  and  area 
sources.  Since  a  partial  program  can  be 
part  of  a  whole  State  program,  EPA  will 
grant  full  approval  to  a  partial  program 
only  if  it  meets  all  the  part  70 
requirements.  The  EPA  will,  however, 
consider  interim  approval  for  partial 
programs  that  substantially  meet  the 
requirements  of  part  70. 

Clarification  is  added  to  §  70.4(c) 
concerning  source-category  limited 
partial  programs.  A  program  that  only 
addresses  certain  source  categories 
based  on  the  jurisdictional  limits  of  a 
local  agency  will  be  approved  as  a 
partial  program.  This  partial  program 
approval  can  be  interim  if  the  program 
does  not  fully  meet,  but  substantially 
meets,  the  criteria  for  a  permitting 
program.  A  program  that  is  limited 
because  it  does  not  address  certain 
source  categories  (for  reasons  other  than 
geographical  jurisdiction  of  a  local 
agency)  will  be  given  only  an  interim 


approval  and  must  be  modified  within 
the  interim  approval  period  to  cover  all 
sources  and  meet  all  part  70 
requirements  before  full  approval  can  be 
granted.  However,  for  EPA  to  grant 
interim  approval  to  a  source-category 
limited  program  (other  than  for 
geographical  reasons),  there  must  be 
compelling  reasons  why  the  State 
cannot  address  all  sources  in  the 
interim.  These  reasons  will  be  judged  on 
a  case-by-case  basis. 

One  State  commenter  argued  that  EPA 
should  approve  permit  programs  on  a 
district-by-district  basis.  The  EPA  will 
act  on  partial  programs  as  they  are 
submitted.  The  State  retains  the  option 
to  submit  several  partial  programs  to 
meet  its  obligation  to  submit  a  whole 
part  70  program. 

8.  Interim  Approval  of  Programs 

Section  502(g)  of  the  Act  allows 
interim  approval  of  a  State  program  for 
up  to  2  years  if  it  substantially  meets  the 
requirements  of  title  V.  Section  70.4(d) 
proposed  six  program  elements  that 
would  be  needed  for  a  program  to 
receive  interim  approval. 

Several  industry  commenters  stated 
that  operational  flexibility  and  permit 
revision  procedures  should  be  required 
aspects  of  the  State’s  interim  program, 
and  that  provisions  for  renewing  permits 
granted  under  interim  approval  should 
also  be  made.  Some  State  agency 
commenters,  on  the  other  hand,  believed 
that  the  key  elements  included  for 
interim  approval  should  be  kept  to  a 
minimum. 

The  criteria  for  allowing  interim 
approvals  is  designed  to  provide  for 
viable  permits  that  will  not  have  to  be 
renewed  upon  full  program  approval 
other  than  when  the  term  of  the  permit 
expires.  The  EPA  believes  the  proposed 
criteria,  with  the  addition  of 
enforcement,  certain  operational 
flexibility  provisions,  streamlined 
permitting  procedures,  alternative 
operating  scenarios,  and  permit 
application  forms,  discussed  below,  are 
sufficient  to  substantially  meet  the 
requirements  of  title  V,  Other  suggested 
additions  to  the  criteria  were  considered 
and  only  these  provisions  were  judged 
to  be  of  such  importance  as  to  be  added. 

The  program  elements  that  compose 
the  criteria  a  program  must  meet  to  be 
granted  interim  approval  have  been 
modified  to  add  enforcement  authority. 
Section  70.4(d)(3)(vii)  now  requires 
interim  programs  to  have  “authority  to 
enforce  permits,  including  the  authority 
to  assess  penalties  against  sources  that 
do  not  comply  with  their  permits  or  with 
the  requirement  to  obtain  a  permit.” 
Enforcement  is  an  essential  element  of 
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any  viable  permitting  program  and 
therefore  no  program  "substantially 
meets"  the  elements  necessary  for  an 
approvable  part  70  program  without 
authority  to  enforce  permits  and  the 
requirement  to  obtain  a  permit. 

Therefore,  civil  authority  to  enforce 
permit  terms  and  conditions  and  the 
requirement  to  obtain  a  permit  is 
necessary  to  qualify  for  interim 
approval.  The  EPA  realizes,  however, 
that  many  States  do  not  currently  have 
the  criminal  authority  or  the  civil 
statutory  maximum  of  $10,000  per  day 
per  violation  required  for  full  approval, 
and  legislative  changes  will  be 
necessary.  Therefore,  the  civil  statutory 
maximum  would  not  have  to  be  at  the 
$10,000  per  day  per  violation  level  and 
criminal  authority  would  not  be  required 
until  full  approval. 

The  Administrator  agrees  with 
industry  commenters  that  the  ability  to 
incorporate  alternate  scenarios  into  the 
permit,  as  well  as  certain  provisions  of 
operational  flexibility,  are  important 
aspects  of  the  permitting  program  that 
should  be  included  in  an  interim 
program.  In  that  permits  issued  under  an 
interim  program  could  be  for  a  full  5- 
year  term,  sources  would  need  these 
important  provisions  for  that  period  to 
allow  timely  response  to  changes  in 
market  conditions.  These  elements  are 
important  minimum  elements  without 
which  needless  permit  revisions  could 
be  required  before  changes  critically 
important  to  the  source  could  be  made. 

Balanced  against  this  need  for 
flexibility  is  the  concern  that  States  may 
not  be  ready  to  implement  certain 
aspects  of  §  70.4(b)(12)  at  the  time  of  an 
interim  submittal.  Accordingly,  EPA  is 
requiring  as  a  minimum  interim  program 
element  only  the  ability  to  generally 
implement  this  section. 

The  Administrator  also  agrees  that 
any  permit  issuance  or  revision  activity 
under  an  interim  program  should  be 
carried  out  expeditiously.  Streamlined 
provisions  for  revising  permits  issued 
under  an  interim  program  could  be  vital 
to  industry  if  market  conditions  dictate 
that  a  permit  revision  is  necessary.  No 
specific  timeframes  are  being  provided 
as  guidance  for  meeting  this  criterion 
because  timeliness  of  action  on  permits 
and  permit  revisions  will  depend  on  the 
experience  of  the  individual  permitting 
authority  and  also  because  processing 
the  first  phase  of  permits  could  be  more 
difficult  due  to  the  initial  workload  on 
an  agency.  The  streamlined  procedures 
will  be  judged  on  a  case-by-case  basis 
when  a  program  submittal  is  reviewed 
and  interim  approval  is  considered.  EPA 
also  believes  that  an  interim  program 
should  have  application  forms  to  ensure 


that  any  permit  processing  procedures 
are  smoothly  implemented. 

9.  Review  of  Program 

Several  groups  suggested  shortening 
the  period  of  time  allowed  for  States  to 
resubmit  their  programs  following  EPA 
review  and  disapproval  of  the  initial 
program  submittal.  The  proposed 
regulations  in  §  70.4(f)  allowed  180  days 
following  notice  of  disapproval  by  the 
Administrator  or  such  other  time  not  to 
exceed  2  years  for  States  to  resubmit 
their  programs  with  corrected 
deficiencies.  The  allowance  for  up  to  2 
years  was  proposed  only  for  a  situation 
where  legislative  changes  would  be 
needed  and  additional  time  would  be 
required  for  the  changes  to  be  adopted. 
Several  environmental  groups  endorsed 
a  180-day  period  to  resubmit  a  program, 
stating  that  the  Act  at  502(d](l]  allows  a 
period  of  that  length.  Two  industry 
commenters  indicated  that  the  States 
should  only  have  1  year  to  submit  their 
program  revisions  following  EPA 
review. 

Section  502(d)(1)  stipulates  that  the 
State  has  180  days  after  EPA  notice  of 
disapproval  to  resubmit  a  program  and 
does  not  provide  for  any  longer  period. 
Section  70.4(f)  has  been  revised  to 
reflect  only  the  180  days  and  the 
provision  for  up  to  2  years  has  been 
removed  to  be  consistent  with  502(d)(1). 

10.  Program  Deficiency  Correction 

Section  70.4(i)(l)  allows  180  days  for  a 
program  revision  when  the 
Administrator  finds,  sometime  after 
program  approval,  that  a  program  has 
inadequate  means  of  implementation  or 
is  inadequate  in  some  other  way.  If  the 
State  demonstrates  that  additional  legal 
authority  is  necessary  to  correct  the 
deficiency,  the  period  may  be  extended 
up  to  2  years,  liie  proposal  did  not, 
however,  cover  program  revisions 
needed  due  to  a  change  in  part  70.  This 
has  been  added  to  the  final  rules  so  that 
any  program  revision  which  must 
include  additional  legal  authority 
necessary  to  implement  a  change  to  the 
part  70  rules  can  be  accomplished  over  a 
period  up  to  2  years. 

11.  Confidential  Information  Submittal 

A  Federal  agency  requested  that  laws 
for  classified  or  sensitive  unclassified 
information  be  applied  when  such 
information  is  transmitted  to  the 
permitting  authority  and  to  EPA  for 
permit  review.  A  State  commenter 
requested  that  EPA  correspond  directly 
with  the  permittee  to  get  confidential 
information,  and  that  EPA  should  not 
require  States  to  share  confidential 
information.  One  commenter  indicated 


that  State  legal  authority  should  not  be 
required  to  transmit  confidential  data. 

A  stipulation  is  added  to  S  70.4(j)  that 
a  source  may  be  required  by  the 
permitting  authority  to  submit 
confidential  information  directly  to  EPA 
since  some  States  cannot  submit  such 
information  to  EPA.  Regardless  of 
whether  the  submittal  is  made  by  the 
State  or  the  source,  the  material  will  be 
submitted  under  40  CFR  part  2,  which 
contains  EPA’s  business  confidentiality 
regulations.  The  regulations  contain  the 
requirements  material  must  meet  to  be 
considered  as  business  confidential. 
Qualifying  information  is  entitled  to 
protection  under  part  2  such  that  it  will 
not  be  released  to  outside  parties. 

12.  Computer-Readable  Information 

Section  70.4(j)(l)  of  the  regulations 
addresses  availability  to  EPA  of 
information  that  is  used  in  the 
administration  of  a  State  program.  The 
final  regulation  specifies  that  such 
information  is  to  be  provided,  to  the 
extent  practicable,  in  computer-readable 
files.  Such  language  was  not  found  in 
the  proposal;  therefore,  no  comments 
were  received  specifically  on  this  issue. 
The  EPA,  however,  supports  further 
progress  in  the  computerized  exchange 
of  information  between  itself  and  State 
and  local  agencies,  as  long  as  it  is  cost- 
effective  and  streamlines  processing  for 
the  parties  involved.  Recent  EPA 
workgroup  meetings  on  data 
management  issues  have  identified  a 
strong  interest  on  the  part  of  State  and 
local  agencies  in  making  their 
information  systems  more  compatible 
with  those  at  EPA.  Representatives  of 
EPA  and  permitting  authorities  alike 
recognize  the  potential  for  future 
administrative  cost  savings  through 
well-designed  permitting-related 
computer  systems. 

E.  Section  70.5 — Permit  Applications 

1.  Submittal  for  Preconstruction  Review 

The  proposal  stated  that  any  source 
required  to  have  a  preconstruction 
review  permit  pursuant  to  the 
requirements  of  the  PSD  program  under 
title  I,  part  C  or  the  NSR  program  under 
title  I,  part  D  is  subject  to  the  part  70 
permit  program.  The  proposal  did  not 
address  the  timing  of  application 
submittal  for  these  sources. 

The  final  rule  in  $  70.5(a)(ii)  now 
states  that  sources  that  must  meet  the 
requirements  under  112(g)  or  for  which 
part  C  or  D  permits  are  required  must 
submit  a  part  70  permit  application  no 
later  than  12  months  after  operations 
commence,  unless  the  State  requires  an 
earlier  submittal  date.  The  final 
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requirements  for  section  112(g)  will  be 
established  in  the  rulemaking  under 
section  112(g).  Where  an  existing  part  70 
permit  would  prohibit  such  construction 
or  change  in  operation,  the  source  must 
obtain  a  permit  revision  before 
commencing  operation. 

Section  503(c)  of  the  Act  states  that  an 
application  with  a  compliance  plan  shall 
be  submitted  not  later  than  12  months 
after  the  date  on  which  the  source 
becomes  subject  to  the  permitting 
program  and  provides  for  State 
discretion  in  setting  the  exact  deadline. 
These  deadlines  should  be  included  in 
the  part  70  program  submittal  for  review 
and  approval  by  EPA.  Section  503(a) 
states  that  any  source  is  subject  to  the 
permitting  program  on  the  later  of  two 
dates,  the  effective  date  of  State's  part 
70  program  approval  or  when  the  source 
is  subject  to  section  502(a).  Additionally, 
section  502(a)  states  that  it  shall  be  a 
violation  for  a  source  to  operate  without 
a  permit  This  implies  that  a  source 
becomes  subject  to  the  operating  permit 
program  when  operations  commence. 
Therefore,  a  subject  source  may  wait 
until  12  months  after  it  begins  operation 
or  after  State  program  approval, 
whichever  date  is  later,  to  submit  its 
operating  permit  application,  provided 
that  the  State  has  not  established  an 
earlier  date.  Furthermore,  section  503(d) 
allows  a  source  subject  to  the  permit 
program  to  operate  and  not  be  in 
violation  prior  to  the  time  it  must  submit 
an  application  under  section  503(c). 

Since  section  503(d}  is  more  specific  on 
this  point,  it  is  clear  that  a  source 
required  to  have  a  title  I  part  C  or  D 
permit  need  not  submit  a  part  70 
application  until  after  it  commences 
operation  or  such  earlier  date  as  the 
permitting  authority  may  establish.  This 
prevents  the  source  from  being  subject 
to  an  enforcement  action  during  the  12- 
month  period  that  it  operates  before  it 
applies  for  an  operating  permit. 

2.  ‘Timely"  Application  Submittal  for 
Permit  Renewals 

The  proposal  would  have  required 
permit  renewal  applications  to  be 
submitted  18  months  prior  to  permit 
expiration.  Furthermore,  the  proposal 
offered  two  examples  where  times  less 
than  18  months  would  be  approved  by 
the  Administrator  (where  the  State 
issues  permits  with  terms  shorter  than  5 
years  and  where  the  State  was  required 
to  act  on  permits  in  less  than  18  months) 
and  stated  that  in  no  case  would  a 
deadline  be  approved  that  was  less  than 
6  months  before  the  permit  terms 
expired. 

Several  commenters  interpreted  the 
proposal  to  require  all  applications  for 
permit  renewals  to  be  submitted  18 
months  before  permit  expiration.  There 
was  consensus  among  industry 


commenters  that  an  18-month  lead  time 
for  submittal  of  permit  renewal 
applications  was  too  long  and  would 
lead  to  unnecessary  application 
revisions  before  the  permit  was  issued. 
Some  of  these  commenters  supported  a 
3-6  month  deadline  before  renewal. 

In  response  to  these  comments,  the 
EPA  states  that  the  proposed  regulation 
never  required  all  sources  to  submit 
applications  for  permit  renewals  18 
months  in  advance.  In  order  to  ensure 
that  the  permit  terms  do  not  lapse,  the 
renewal  application  must  be  submitted 
far  enough  in  advance  of  permit 
expiration  to  allow  for  reissuance.  This 
is  consistent  with  section  502(a)  of  the 
Act,  which  states  that  a  source  shall  not 
operate  without  a  permit  once  it  is 
subject  to  the  permitting  program.  There 
is  a  competing  concern  in  that  these 
applications  must  be  expeditiously 
processed  by  the  State,  consistent  with 
502(b)(6)  of  the  Act.  This  concern  has 
been  addressed  by  changing  the  Hnal 
regulation  to  provide  permitting 
authorities  the  discretion  to  require 
renewal  applications  to  be  submitted 
not  less  than  6  months  or  more  than  18 
months  before  permit  expiration.  The 
States  are  now  given  flexibility  to  set 
these  deadlines,  but  this  flexibility  is 
tempered  by  EPA’s  ability  to  audit  State 
programs  after  approval  to  determine  if 
permits  are  being  renewed  before  the 
permit  terms  lapse.  The  States  can 
require  sources  to  submit  applications 
within  the  time  confines  provided  in  the 
regulation,  and  it  is  then  up  to  the  States 
to  ensure  that  the  applications  are 
processed  and  the  renewal  permits  are 
issued  as  provided  for  in  their  program 
submittals. 

3.  Application  Completeness 
Determination 

(a)  Deadline  for  States  to  determine 
completeness.  In  §  70.4(b)(6)  of  the 
proposed  rule,  a  permitting  authority 
had  30  days  to  determine  whether  the 
application  was  complete  and  to  send 
the  applicant,  in  writing,  a  notice  of 
completeness  or  incompleteness,  or  the 
application  would  be  deemed  complete 
by  default.  This  requirement  was 
proposed  by  EPA  in  response  to  section 
502{b](6]  that  States  have,  as  a  program 
element,  “(ajdequate,  streamlined,  and 
reasonable  procedures  for  expeditiously 
determining  when  applications  are 
complete,  *  * 

While  many  industry  commenters 
.  supported  the  30-day  deadline  for 
application  completeness  determination, 
several  State  groups  suggested  changing 
provisions  for  completeness  by  default 
to  60  days.  States  commented  that  30 
days  per  application  was  not  long 
enough  to  ensure  that  all  permit 
applications  could  be  reviewed  for 


completeness  within  the  workload  of  the 
Agency,  especially  in  light  of  the  initial 
submittal  of  applications  from  all 
sources  within  1  year  after  program 
approval  An  environmental  group 
interpreted  the  30-day  completeness 
determination  to  weaken  the  Act 
significantly  by  allowing  sources  to 
operate  with  incomplete  applications. 

Due  to  these  comments  and  after 
further  study,  the  Administrator  has 
decided  to  change  provisions  for  the 
determination  of  application 
completeness  by  default  to  60  days 
[§  70.5(a)(l)(iii)].  This  result  applies  to 
all  permitting  actions,  except  for 
processing  minor  permit  modifications 
where  no  completeness  determination  is 
required.  The  EPA  believes  that  a 
“reasonable"  time  for  this  review  as 
required  by  section  502(b)(6)  of  the  Act 
is  60  days.  This  follows  the  precedents 
set  in  the  NPDES  program  and  in 
numerous  States  for  processing  permits 
for  existing  sources  and  should  afford 
permitting  authorities  sufficient  time  for 
completeness  determinations. 
Applications  for  major  sources  often 
involve  hundreds  of  individual  units  and 
the  States  may  not  be  able  practically  to 
perform  this  task  in  30  days.  Allowing  a 
60-day  completeness  review  time  should 
ensure  that  the  States,  especially  at 
program  commencement,  do  not  issue 
blanket  notices  of  incompleteness  to 
permittees,  due  to  an  inability  to  perform 
this  duty.  This  is  important  because  a 
State’s  completeness  determination 
starts  the  clock  as  of  receipt  of  the 
application  on  any  required  deadlines 
for  application  processing.  On  the  other 
hand,  increasing  this  review  time  will 
prevent  the  sheer  weight  of  the 
applications  at  the  beginning  of  the 
program  from,  by  default,  allowing 
sources  to  operate  and  be  shielded  from 
enforcement  action  with  incomplete 
applciations  that  the  agency  has  not 
reviewed. 

(b)  Submittal  of  additional 
information  after  the  completeness 
determination.  The  proposal  stated  that 
permitting  authorities  should  have 
reasonable  criteria  for  determining 
when  additional  information  requested 
of  a  source  after  a  determination  of 
completeness  must  be  submitted  in 
order  to  retain  the  protection  afforded 
by  the  timely  submittal  of  a  complete 
application. 

Several  industry  commenters 
requested  the  ability  to  update  their 
applications  after  the  completeness 
determination  but  before  the  permit  was 
issued,  especially  with  reference  to  the 
possibility  that  there  would  be  an 
extended  delay  in  issuing  the  permit 
during  the  initial  3  year  phase-in  of  the 
State  programs. 
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In  response  to  these  comments  and  for 
additional  reasons,  the  Administrator 
believes  that  additional  information 
should  be  provided  to  the  permitting 
authority  to  address  requirements  that 
become  applicable  during  the  period  of 
time  after  the  completeness 
determination  but  prior  to  release  of  the 
draft  permit.  Section  70.5(b)  has  been 
changed  to  require  the  submittal  of  this 
information.  Not  ail  information  that 
might  change  during  this  period  would 
be  required  to  be  submitted  by  the 
source:  only  that  concerning  new 
applicable  requirements.  This  new 
information  would  not  effect  the 
determination  of  completeness.  This 
information  submittal  requirement  is 
consistent  with  the  important  principle 
of  title  V  that  these  permits  certainly  the 
source  as  to  its  obligations.  These 
applicable  requirements  would  apply  to 
the  source  regardless  of  the  status  of  the 
permit  application  and  regardless  of 
whether  a  permit  has  been  issued  or  not. 
However,  for  practical  reasons,  this 
requirement  only  extends  until  the  time 
that  the  draft  permit  is  issued.  After  the 
draft  permit  is  issued  but  before  the 
final  permit  is  issued,  new  applicable 
requirements  would  have  to  be  inserted 
by  the  permitting  authority  and  the 
protection  of  the  completeness 
determination  would  be  preserved. 

4.  Exemptions  for  Insignificant  Activities 
or  Emission  Units 

The  preamble  to  the  proposal  solicited 
comment  on  the  comprehensiveness  of 
the  information  to  be  required  on 
application  forms.  The  preamble  section 
on  applications  was  silent  as  to  whether 
certain  activities  with  emissions  at  or 
below  certain  levels  could  be  exempted 
from  having  to  be  fiilly  described  and 
included  in  a  complete  part  70  permit 
application,  although  it  was  mentioned 
in  regard  to  fee  demonstrations  in  the 
proposed  regulations. 

Industry  and  many  State  commenters 
strongly  supported  the  inclusion  of 
provisions  for  exemptions  for 
insignihcant  activities,  so  that  the 
applications  would  not  have  to  contain 
unnecessary  information.  Environmental 
groups,  however,  indicated  that  different 
exemption  levels  should  be  required  for 
different  compounds,  and  the  ^A 
should  establish  uniform  national 
exemptions  for  insignibcant  activities  or 
emission  levels. 

In  the  Hnal  regulation  at  §  70.5(c),  the 
Administrator  has  provided  that 
exemptions  for  insignificant  activities  or 
emission  levels  can  be  developed  by 
States  individually  as  part  of  their  part 
70  programs,  rather  than  being 
established  on  a  national  basis  by  EPA. 
The  regulation  limits  the  State's 


discretion  by  precluding  such 
exemptions  if  they  would  interfere  with 
the  determination  or  imposition  of  any 
applicable  requirement,  or  the 
calculation  of  fees.  Applicable 
requirement  in  this  context  would 
include  any  standard  or  requirement  as 
defined  in  §  70.2. 

Furthermore,  the  Administrator 
receives  the  application  to  have  a  list 
containing  information  the  insignibcant 
activities  that  are  exempted  because  of 
size,  emissions  levels,  or  production 
rate.  An  example  might  be  a  boiler 
which  is  exempt  because  it  is  below  a 
specibed  size.This  list  need  only  contain 
enough  information  to  identify  the 
activities  qualifying  for  an  exemption. 
This  list  is  impo  ^ant  for  both  the  source 
and  the  State  a&  It  provides  information 
as  to  what  activities  are  exempted.  This 
list  will  also  be  helpful  in  the  event  that 
a  future  rulemaking  results  in  a  new 
requirement  being  applicable  to  the 
exempted  activity,  or  in  the  event  the 
State  changes  its  fee  structure  to  charge 
fees  for  the  previously  exempted 
activity.  However,  for  these  exemptions 
which  apply  to  an  entire  category  of 
activities,  such  as  space  heaters,  the 
application  need  not  contain  any 
information  on  the  activity. 

These  types  of  exemptions  minimize 
unnecessary  paperwork  and  reduce  the 
need  for  sources  to  conduct  analysis  of 
all  emissions  regardless  of  the  amount 
involved.  Such  a  position  is  also 
supported  by  the  Alabama  Power 
decision,  where  the  court  found  that 
emissions  from  certain  small 
modibcations  and  emissions  of  certain 
pollutants  at  new  sources  could  be 
exempted  from  some  or  all  PSD  review 
requirements  on  the  grounds  that  such 
emissions  would  be  de  minimis.  In  other 
words,  the  Administrator  may  determine 
levels  below  which  there  is  no  practical 
value  in  conducting  an  extensive  review. 

Rather  than  mandating  national 
criteria  for  exempting  insignibcant 
activities  or  emission  levels  for  all 
pollutants,  the  Administrator  is  allowing 
them  on  a  case-by-case  basis  to  be 
approved  during  rulemaking  for  each 
part  70  permit  program.  To  require  one 
test  nationally  would  ignore  several 
State  programs  which  have  already 
debned  workable  criteria  for 
insignibcant  emissions  activities.  State 
discretion  to  apply  these  exemptions 
also  allows  title  V  to  build  upon  rather 
than  disrupt  existing  State  programs. 

In  regard  to  hazardous  air  pollutants, 
the  EPA  is  planning  a  rulemaking  to 
establish  exemptions  based  on 
insignibcant  emiision  levels  for 
modibcations  under  section  112(g),  and 
the  exemptions  established  by  a  State 


for  such  pollutants  should  not  be  less 
stringent  than  these  levels. 

5.  Ambient  Assessment  Information 

The  proposed  rule  contained 
discussion  on  whether  ambient  impact 
assessment  information  should  be 
required  on  all  applications  and  stated 
that  it  should  be  required  by  a  State  in 
limited  circumstances.  Ambient  impact 
assessment  information  here  means 
source-specibc  data  necessary  for  input 
to  air  quality  impact  dispersion  models. 
Air  quality  modeling  is  not  typically 
required  for  individual  sources  by  the 
Clean  Air  Act  (i.e.,  it  is  normally 
assumed  that  no  individual  source  can 
affect  attainment  or  maintenance  of  an 
ambient  standard  on  an  area-wide 
basis). 

In  the  bnal  rule,  the  debnition  of 
applicable  requirement  in  §  70.2  now 
states  that  NAAQS  standards  and 
visibility  and  PSD  increment 
requirements  under  part  C  of  title  I  are 
applicable  requirements  as  they  apply  to 
temporary  sources.  Furthermore,  this 
debnition  affects  the  requirement  in 
§  70.5(c)(3)(vii)  that  ambient  impact 
assessment  information  would  be 
required  of  temporary  sources  or  any 
other  source  where  such  information  is 
needed  to  meet  an  applicable 
requirement  (e.g.,  regulation  to  ensure 
good  engineering  stack  height  consistent 
with  section  123  of  the  Act). 

6.  Compliance  Plans 

(a)  Compliance  plans  required  of  all 
sources.  The  proposal  required  that  a 
compliance  plan  be  submitted  at  the 
time  of  permit  application  only  for 
sources  not  in  compliance  with  all 
applicable  requirements.  In  addition,  the 
proposal  stated  that  a  compliance  plan 
should  include  descriptions  of  how  each 
applicable  requirement  will  be  met. 
descriptions  of  the  compliance  status  of 
each  requirement,  a  schedule  of 
compliance,  and  a  schedule  for 
submission  of  certibed  progress  reports. 

Numerous  State,  environmental  and 
public  interest  groups,  as  well  as  an 
association  of  State  and  local  air 
pollution  control  officials,  strongly 
opposed  the  requirement  that 
compliance  plans  only  be  required  from 
sources  that  are  not  in  compliance  and 
stated  that  these  plans  should  be 
required  of  all  sources.  On  the  other 
hand,  numerous  industry  commenters 
supported  EPA’s  proposal  to  require 
compliance  plans  only  from  sources  that 
are  out  of  compliance  at  the  time  of 
permit  issuance. 

In  response  to  commenters,  the  EPA 
has  further  reviewed  the  language  of  the 
statute  and  the  legislative  history,  and 
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agrees  that  compliance  plans  containing 
schedules  of  compliance  are  required  of 
all  sources  as  part  of  the  permit 
application. 

Section  503(b)(1)  of  the  Act 
establishes  the  requirement  that 
application  contain  compliance  plans 
and  does  not  distinguish  between 
sources  in  compliance  or  out  of 
compliance  with  applicable 
requirements.  Further  evidence  for 
requiring  a  compliance  plan  for 
complying  sources  is  the  reference  in 
section  503(b)(1)  to  a  compliance  plan  as 
a  description  of  how  the  source  will 
comply  with  applicable  requirements. 
Additionally,  section  503(c)  of  the  Act 
clearly  states  that  any  person  required 
to  have  a  permit  shall  submit  a 
compliance  plan  and  an  application  for 
a  permit. 

The  legislative  history  supports  this 
conclusion.  While  the  bill  passed  by  the 
House  required  compliance  plans  from 
both  complying  and  noncomplying 
sources,  the  bill  passed  by  the  Senate 
would  have  required  compliance  plans 
of  only  those  complying  sources  subject 
to  new  requirements.  S.  1630,  section 
352(b).  In  this  regard,  the  statute  reflects 
the  provisions  of  the  House  Bill  and 
does  not  contain  the  exception  in  the 
Senate  Bill.  It  therefore  appears  that 
Congress  considered  and  rejected  even 
a  limited  exemption  from  the 
requirement  to  submit  compliance  plans 
for  sources  in  compliance. 

The  proposal  similarly  required 
schedules  of  compliance  only  for 
sources  not  in  compliance  with  all 
applicable  requirements.  As  with 
compliance  plans,  the  final  rule  requires 
schedules  of  compliance  of  all  sources. 
This  result  is  compelled  by  the  language 
of  section  503(b),  which  requires  that 
each  compliance  plan  include  a 
schedule  of  compliance,  as  well  as 
section  504(a),  which  states  that  each 
permit  must  contain  a  schedule  of 
compliance. 

However,  EPA  believes  that  the 
language  of  the  statute  suggests  that 
schedules  of  compliance  should  receive 
different  treatment  where  they  are  being 
applied  to  requirements  for  which  the 
source  is  in  compliance.  Section  501(3) 
defines  a  schedule  of  compliance  as  “a 
schedule  of  remedial  measures, 
including  an  enforceable  sequence  of 
actions  or  operations,  leading  to 
compliance"  with  applicable 
requirements  (emphasis  added).  The 
phrases  “remedial  measures”  and 
“leading  to  compliance”  logically 
suggest  the  correction  of  a  situation 
where  a  source  is  not  in  compliance. 
Further,  it  is  unlikely  that  sources  in 
compliance  were  intended  to  be  subject 
to  enforceable  interim  measures.  In 


addition,  complying  sources  have 
already  demonstrated  an  ability  to 
comply  with  applicable  requirements. 

The  EPA  believes  that  it  would  be 
burdensome  and  serve  no  useful 
purpose  for  these  sources  to  submit 
detailed  schedules  of  compliance. 

In  the  final  rule,  EPA  requires  schedules  of 
compliance  for  sources  in  compliance  with  all 
applicable  requirements  at  the  time  of  permit 
issuance  to  contain  only  a  statement  that  the 
source  %vill  continue  to  comply  with  such 
requirements.  With  respect  to  any  applicable 
requirement  effective  in  the  future,  the 
schedule  of  compliance  must  contain  a 
statement  that  the  source  will  meet  such 
requirements  on  a  timely  basis,  unless  the 
underlying  applicable  requirement  requires  a 
more  detailed  compliance  schedule. 

Similarly,  for  complying  sources,  certified 
progress  reports  are  not  required  unless 
detailed  compliance  plans  are  required  by  an 
applicable  requirement  In  the  final  rule,  a 
compliance  plan  is  required  to  be  included  in 
the  permit  application,  but  not  in  the  permit 
for  all  sources. 

(b)  Applicable  requirements  effective 
in  the  future.  The  proposal  required 
citation  and  description  of  applicable 
requirements,  including  requirements 
that  become  effective  during  the  term  of 
the  permit,  if  such  requirement  has  been 
promulgated  at  the  time  of  permit 
application,  but  did  not  discuss  such 
requirements  in  reference  to  compliance 
plans. 

Several  commenters  maintained  that 
failing  to  address  future  compliance 
dates  in  compliance  plans  is 
inconsistent  with  the  Act  requirement 
that  SIP's  contain  such  schedules. 

The  final  rule  requires  that  each 
schedule  of  compliance  must  contain 
information  concerning  future-effective 
applicable  requirements.  Furthermore, 
the  definition  of  applicable  requirement 
contained  in  §  70.2  has  been  modihed  to 
clarify  that  future-effective  requirements 
that  have  been  promulgated  or  approved 
by  EPA  at  the  time  of  permit  issuance 
are  applicable  requirements  for 
purposes  of  part  70  permits. 

liie  Administrator  agrees  with 
commenters  that  subpart  N  of  part  51 
requires  that  SIP's  contain  legally 
enforceable  compliance  schedules  for 
any  requirements  (including 
requirements  with  future-effective 
dates)  applicable  to  stationary  sources 
and  that,  therefore,  these  requirements 
are  also  applicable  requirements  for 
purposes  of  part  70  permits. 

7.  Compliance  Certifications 

(a)  Content  of  certifications.  The 
proposed  rule  stated  that,  to  be 
considered  complete,  a  permit 
application  must  include,  among  other 
elements,  a  compliance  certification  for 
all  applicable  requirements.  The 


proposed  discussion  in  some  detail  wha' 
is  required  of  a  source  to  meet  these 
requirements.  Commenting  on  the 
proposal,  industry  commenters 
requested  several  modifications  of.  or 
clarifications  to,  the  compliance 
certification  provisions  regarding 
contents  of  certifications.  The  final  rule 
regarding  compliance  certifications 
requirements  for  permit  applications  has 
been  clarified  in  response  to  these 
comments. 

Today's  rule  imposed  two  types  of 
compliance  certification  requirements 
on  part  70  sources.  First,  in  S  70.5(c)(9), 
every  application  for  a  permit  must 
contain  a  certification  of  the  source's 
compliance  status  with  all  applicable 
requirements,  including  any  applicable 
enhanced  monitoring  and  compliance 
certification  requirements  promulgated 
pursuant  to  section  114  and  504(b)  of  the 
Act.  This  certification  must  indicate  the 
methods  used  by  the  source  to 
determine  compliance.  This  requirement 
is  critical  because  the  content  of  the 
compliance  plan  and  the  schedule  of 
compliance  required  under  §  70.5(a)(8)  is 
dependent  on  the  source's  compliance 
status  at  the  time  of  permit  issuance. 

The  second  type  of  compliance 
certification  is  imposed  by  §  70.6(c)(5). 
This  section  states  that  every  part  70 
permit  must  contain  a  requirement  for 
the  source  to  submit  a  compliance 
certification  at  least  annually  throughout 
the  term  of  the  permit.  The  contents  of 
this  compliance  certification  are  drawn 
Trom  sections  114(a)(3)  and  503(b)(2)  of 
the  Act.  This  certification  mush  Identify 
each  term  and  condition  of  the  permit 
that  is  the  basis  for  certification;  the 
source’s  compliance  status  with  that 
requirement;  whether  compliance  was 
continuous  or  intermittent;  the 
method(s)  used  to  determine  compliance 
consistent  with  the  monitoring 
requirements  of  §  70.6(a);  and  such  other 
facts  as  the  permitting  authority  may 
require  to  determine  the  compliance 
status  of  the  source.  The  final  rule 
differs  from  the  proposal  in  that  annual 
certification  is  now  required  with 
respect  to  the  terms  and  conditions  of 
the  permit;  the  proposal  required 
certification  only  with  the  applicable 
requirements.  This  change  is  necessary 
to  conform  to  the  express  requirement  of 
section  503(b)(2). 

Each  of  the  above  compliance 
certifications  must  be  ce^fied  by  a 
responsible  official  for  truth,  accuracy 
and  completeness,  consistent  with 
§  70.5(d). 

(b)  Responsible  official  for  title  IV 
sources.  'The  proposed  rule  in  S  70.5 
required  all  part  70  sources  subject  to 
permitting  requirements  to  submit  a 
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complete  and  timely  permit  application, 
certified  by  a  responsible  official  as  to 
truth,  accuracy,  and  completeness.  Some 
commenters  questioned  who  may  certify 
compliance  and  requested  further 
information  on  the  term  "responsible 
official.” 

Title  IV  contains  independent 
requirements  for  compliance 
certification  and  section  403(26)  already 
defines  the  term  “designated  official”  as 
a  responsible  official  designated  to 
represent  the  owner  or  operator  in 
matters  pertaining  to  allowances  and 
'he  submission  of  and  compliance  with 
permits,  permit  applications,  and 
compliance  plans  for  the  unit.  The  final 
regulations  have  been  clarified  in  §  70.2 
to  allow,  but  not  require,  the  designated 
official  for  affected  sources  to  be  the 
responsible  official  for  all  part  70 
purposes. 

Industry  commenters  stated  that  the 
definition  of  “responsible  official” 
should  allow  more  latitude  for 
designating  a  plant  manager  as  a 
responsible  official.  In  the  final  rule,  the 
definition  of  “responsible  official”  has 
been  expanded  to  allow  for  delegation 
of  authority  to  a  plant  manager  where 
the  delegation  has  been  approved  in 
advance  by  the  permitting  authority. 

8.  The  Application  Shield 

Section  503(d]  of  the  Act  provides  that 
once  a  timely  and  complete  application 
has  been  fil^,  the  applicant  is  shielded 
from  enforcement  action  for  operating 
without  a  permit  until  such  time  as  the 
permit  is  issued.  Two  provisions  in  the 
proposed  regulations,  §5  70.7(b)  (2)  and 
(3),  were  related  to  this  “application 
shield”  in  that  they  directly  concerned 
the  determination  of  whether  a  permit 
application  submitted  was  timely  or 
complete.  One  provision  in  the  proposal 
provided  a  grace  period  of  up  to  three 
months  to  submit  applications  or 
additional  information  requested  by  the 
State  after  the  required  submittal  date. 
Another  provision  allowed  the  shield  for 
timely  applications  that  the  permitting 
authority  determined  to  be  incomplete 
despite  a  “good  faith”  effort  on  the  part 
of  the  source,  provided  that  the  source 
expeditiously  cured  the  defect. 

Several  commenters  criticized  offering 
the  protection  of  the  application  shield 
for  late  application  submittals.  The 
Administrator,  upon  consideration  of 
these  comments  and  after  further  study, 
has  decided  to  delete  from  the  final  rule 
these  two  provisions,  proposed 
§  §  70.7(b)  (2)  and  (3).  The  3  month  grace 
period  for  submitting  a  timely 
application  effectively  extended  the 
“application  shield”  to  sources  that  did 
not  submit  a  timely  application,  which 
would  have  been  inconsistent  with 


section  503(c)  of  the  Act.  This  section 
does  not  allow  any  additional  time 
beyond  the  deadlines  specifically 
provided.  Furthermore,  the 
Administrator  now  believes  that  this 
provision  would  have  violated  section 
502(a)  of  the  Act  by  allowing  a  source  to 
operate  without  a  permit  (given  that  the 
application  shield  would  not  have 
applied).  Similarly,  the  “good  faith” 
exception  to  the  requirement  that  only 
timely  and  complete  applications 
provide  an  application  shield  has  been 
deleted  from  the  final  rule.  This 
provision  was  deleted  because  it  was 
not  required  by  the  statute  and  because 
it  would  have  effectively  shielded  all 
sources  from  enforcement  action  for  not 
submitting  a  complete  application.  In 
this  context  a  “good  faith” 
determination  would  be  too  subjective 
to  provide  a  clear  standard  for  either 
industry  or  the  permitting  authorities. 

F.  Section  70.6— Permit  Content 
1.  Applicable  Requirements  of  the  Act 

Title  V  requires  that  operating  permits 
assure  compliance  with  each  applicable 
standard,  regulation,  or  requirement 
under  the  Act,  including  the  applicable 
implementation  plan  [502(b)(5)(A), 

504(3),  and  505(b)(1)).  Thus,  the 
permitting  authority  and  EPA  should 
clearly  understand  and  agree  on  what 
requirements  under  the  Act  apply  to  a 
particular  source.  Section  70.6(a)(l)(i) 
requires  that  the  permit  reference  the 
authority  for  each  term  and  condition  of 
the  permit.  Including  in  the  permit  legal 
citations  to  the  provisions  of  the  Act  is 
critical  in  defining  the  scope  of  any 
permit  shield,  since  the  permit  shield,  if 
granted,  extends  to  the  provisions  of  the 
Act  included  in  the  permit.  Including  the 
legal  citations  in  the  permit  will  also 
ensure  that  the  permittee,  the  permitting 
authority,  EPA,  and  the  public  all  have  a 
common  understanding  of  the  applicable 
requirements  included  in  the  permit. 

This  requirement  is  satisfied  by  citation 
to  the  State  regulations  or  statutes 
which  make  up  the  SIP  or  implement  a 
delegated  program.  Under  section 
505(b)(1),  EPA  must  object  to  permits 
that  fail  to  assure  compliance  with  the 
applicable  requirements  and  will  look  to 
the  available  record  for  clarification  as 
what  these  requirements  should  be.  The 
following  clarifies  the  EPA  position  with 
respect  to  several  issues  regarding 
applicable  requirements. 

(a)  Requirements  with  future 
compliance  dates.  The  proposal  defined 
“applicable  requirements”  as  the 
substantive  requirements  arising  under 
other  sections  and  titles  of  the  Act.  The 
definition  in  the  final  part  70  regulations 
clarifies  that  “applicable  requirements” 


include  not  only  those  requirements  that 
are  in  effect  at  the  time  of  permit 
issuance,  but  also  include  those  that 
have  been  promulgated  prior  to  permit 
issuance  and  that  have  future  effective 
compliance  dates  during  the  permit 
term.  This  furthers  the  Act's  and  EPA's 
goal  that  the  permit  embody  all  relevant 
requirements  applicable  to  the  source. 

The  EPA  recognizes  the  potential  for 
sources  to  have  to  repeat  permit 
issuance  procedures  where  an 
applicable  requirement  is  promulgated 
close  to  permit  issuance.  This  problem  is 
to  some  extent  inherent  in  any  permit 
program  which,  like  title  V,  attempts  to 
make  the  permit  the  comprehensive 
document  for  requirements  applicable  to 
the  source.  Because  this  problem  was 
not  addressed  in  either  the  proposal  or 
comments  received  on  the  proposal,  it 
will  need  to"  be  addressed  in  a  revision 
to  the  part  70  regulations  to  be  proposed 
in  a  future  Federal  Register  notice. 

The  EPA  plans  to  revise  part  70  to 
allow  for  a  system  of  grandfathering  in 
which  requirements  promulgated  after 
the  close  of  the  public  comment  period 
and  within  a  certain  time  period  (EPA 
intends  to  solicit  comment  on  a  range  of 
from  90  to  150  days  after  close  of  the 
comment  period)  would  not  have  to  be 
incorporated  into  the  permit  prior  to 
issuance.  For  requirements  promulgated 
within  the  specified  time  period,  but 
which  the  State  is  not  required  to 
include  in  the  permit  initially,  the  permit 
will  need  to  be  reopened  pursuant  to  the 
requirements  of  section  502(b)(9). 
However,  if  the  permitting  authority 
fails  to  issue  the  permit  within  that  time 
period,  the  permit  could  be  issued  after 
that  period  only  if  the  applicant  certified 
that  no  new  requirement  applicable  to 
the  source  had  been  promulgated  since 
the  closing  of  the  public  comment 
period. 

(b)  Section  112(r)  accidental  release 
program.  The  defmition  of  “applicable 
requirements”  was  also  revised  to 
clarify  that  requirements  of  section 
112(r)  of  the  Act,  regarding  the 
accidental  release  program,  are 
applicable  requirements.  This  would 
include  any  requirement  under  section 
112(r)(7)  to  prepare  and  register  a  risk 
management  plan  (RMP).  The  EPA 
recognizes,  however,  that  an  RMP  is  not 
in  any  sense  a  “permit"  to  release 
substances  addressed  therein,  and  that 
section  112(r)  was  not  intended  to  be 
primarily  implemented  or  enforced 
through  title  V  [112(r)(7)(F)].  The  EPA 
therefore  believes  it  sufficient  for 
purposes  of  title  V  to  require  only  that 
the  source  indicate  in  its  permit  that  it 
has  complied  with  any  requirement  to 
register  an  RMP,  or  alternatively  to 
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indicate  in  its  compliance  plan  and 
schedule  of  compliance  its  intent  to 
comply  with  such  requirement  The  RMP 
itself  need  not  be  included  in  the  title  V 
permit. 

(c)  NAAQS.  The  EPA  proposed  that 
the  NAAQS  is  a  SIP  requirement,  not  an 
“applicable  requirement"  for  title  V 
permits.  In  the  case  of  large,  isolated 
sources  such  as  power  plants  or 
smelters  where  attainment  of  the 
NAAQS  depends  entirely  on  the  source, 
EPA  proposed  that  the  NAAQS  may  be 
an  applicable  requirement  and  solicited 
comment  on  this  position. 

An  environmental  group  commented 
that  excluding  protection  of  ambient 
standards,  PSD  increments  or  visibility 
requirements  as  applicable  requirements 
are  unlawful  and  bad  policy.  It  argued 
that  section  504(e)  expressly  debnes 
"requirements  of  the  Act"  as  “including, 
but  not  limited  to,  ambient  standards 
and  compliance  with  applicable 
increment  or  visibility  requirements 
imder  part  C  of  title  I."  Although  this 
provision  applies  only  to  temporary 
sources,  the  group  asserts  that  it  would 
be  anomalous  for  Congress  to  impose 
more  comprehensive  permit 
requirements  for  temporary  sources  than 
for  permanent  sources. 

liie  EPA  disagrees  with  the  comment 
that  would  apply  section  504(e]  to 
permanent  sources.  Temporary  sources 
must  comply  with  these  requirements 
because  the  SIP  is  unlikely  to  have 
performed  an  attainment  demonstration 
on  a  temporary  source.  To  require  such 
demonstration  as  on  every  permitted 
source  would  be  unduly  burdensome, 
and  in  the  case  of  area-side  pollutants 
like  ozone  where  a  single  source's 
contribution  to  any  NAAQS  violation  is 
extremely  small,  performing  the 
demonstration  would  be  meaningless. 
Under  the  Act,  NAAQS  implementation 
is  a  requirement  imposed  on  States  in 
the  SIP:  it  is  not  imposed  directly  on  a 
source.  In  its  final  rule,  EPA  clarifies 
that  the  NAAQS  and  the  increment  and 
visibility  requirements  under  part  C  of 
title  I  of  the  Act  are  applicable 
requirements  for  temporary  sources 
only. 

(d)  Preconstruction  permits  under 
regulations  approved  or  promulgated 
under  title  I.  This  definition  was 
changed  in  part  to  clarify  that  applicable 
requirements  include  terms  and 
conditions  of  preconstruction  permits 
issued  pursuant  to  SlP's  and  other 
regulations  approved  by  EPA  in  formal 
rulemaking  after  notice  and  an 
opportunity  for  public  comment. 

(e)  Alternative  scenarios  and 
emissions  trading.  EPA  believes  that 
providing  for  permits  with  alternative 
operating  scenarios,  including  emissions 


trading  provisions  to  the  extent 
provided  for  in  the  applicable 
requirements,  will  be  a  critical  element 
of  any  part  70  program  and  useful  in 
ensuring  the  implementation  of  all 
applicable  requirements.  If  the  permit 
contains  approved  alternative  scenarios 
or  emissions  trading  provisions,  it  will 
be  a  more  complete  representation  of 
the  operation  at  the  permitted  facility. 
Moreover,  there  will  be  less  need  for 
permit  modifications  to  accommodate 
different  operations  at  the  facility. 
Therefore,  EPA  is  requiring  that 
alternative  operating  scenarios, 
including  emissions  trading  provisions 
provided  for  in  the  applicable 
requirements,  identified  by  the  source 
be  included  in  the  permit  as  part  of  the 
mandate  in  section  502(b)(6)  to  include 
“(ajequate,  streamlined,  and  reasonable 
procedures”  for  permit  actions  in  these 
regulations. 

Obviously,  all  such  scenarios  and 
emissions  trading  provisions  must 
comply  with  the  permit  requirements  of 
title  V  and  the  underiying  applicable 
requirements.  Under  §  70.6(a)(9)  for 
alternative  scenarios,  the  source  must 
keep  a  contemporaneous  record  of  any 
change  from  one  scenario  to  another. 
Under  §  70.6(a)(10),  the  permit  must 
assure  that  emissions  trading  provisions 
contain  the  appropriate  compliance 
provisions  required  under  these 
regulations.  The  permitting  authority 
may  extend  the  permit  shield  to  any 
such  scenario  or  emissions  trading 
provisions,  because  they  are  provided 
for  in  the  permit  and  the  permit  will 
include  the  compliance  terms  for  those 
scenarios  or  trades. 

There  is  an  important  distinction 
between  the  mandate  for  emissions 
trading  in  this  provision  and  the 
authorization  in  $  70.6(a)(l)(iii)  for 
permits  to  establish  alternative 
emissions  limits  equivalent  to  SIP  limits 
where  the  SIP  allows  for  such 
equivalency  determinations.  Under 
I  70.6(a)(10),  the  State  will  have 
developed  and  EPA  will  have  approved 
the  emissions  trading  program  into  the 
SIP  or  applicable  requirement  with  the 
intention  that  it  would  allow  trading 
without  case-by-case  review.  The  State 
and  EPA  would  also  assure  that  the  SIP 
or  applicable  requirement  provides 
replicable  procedures  to  ensure  that 
trades  are  accountable,  enforceable,  and 
quantifiable.  Under  §  70.6(a)(l)(iii), 
however,  the  SIP  provision  authorizing 
the  alternative  emission  limits  will  not 
necessarily  have  established  in  advance 
the  replicable  procedures  to  ensure  that 
the  alternative  limits  are  accountable, 
enforceable,  and  quantifiable.  Section 
70.6(a)(l)(iii)  requires  the  permitting 
authority  to  establish  such  procedures  in 


the  permit  itself  as  part  of  a  full  permit 
issuance,  renewal,  or  significant 
modification  process.  Such  alternative 
limits  are  not  a  mandatory  part  of  a 
permit  because  it  may  be  impossible  to 
establish  for  some  types  of  SIP  limits 
equivalent  limits  that  are  accountable, 
enforceable,  and  quantifiable  under 
replicable  procedures.  Therefore,  the 
permitting  authority  must  retain  the 
discretion  not  to  include  alternate  limits 
in  the  permit  under  $  70.6(a)(l)(iii). 

(f)  Equivalency  Determinations.  In 
order  to  take  advantage  of  the  flexibility 
provided  by  the  title  V  permit  program, 
EPA  has  added  a  provision 
[§  70.6(a)(l)(iii)]  which  allows  States  to 
develop  alternative  emissions  limits 
through  the  permit  program.  Under  this 
section,  a  State  may  choose  to  adopt  a 
SIP  provision  that  would  authorize 
sources  to  meet  either  the  SIP  limit  or  an 
equivalent  limit  to  be  formulated  in  the 
permit  process.  Such  a  provision  would 
allow  a  State  to  build  additional 
flexibility  into  its  SIP  program.  A  permit 
issued  pursuant  to  such  a  provision 
would  have  to  contain  the  equivalency 
determination,  as  well  as  provisions  that 
assure  that  the  resulting  emission  limit 
is  quantifiable,  accountable, 
enforceable,  and  based  upon  replicable 
procedures  (see  discussion  above  of 
these  terms  in  the  emissions  trading 
context).  The  permit  application  must 
demonstrate  that  the  permit  provisions 
are  equivalent  to  the  SIP  limit  as  well  as 
quantifiable,  accountable,  enforceable, 
and  based  on  replicable  procedures. 
Consistent  with  these  requirements. 
States  may  adopt  such  SIP  provisions 
for  all  appropriate  SIP  requirements  or 
only  for  specific  requirements  for  which 
the  State  determines  equivalency 
determinations  are  appropriate.  The 
determination  of  what  constitutes  an 
equivalent  limit  could  take  place  either 
during  the  permit  issuance  or  renewal 
process  or  as  a  result  of  the  significant 
modification  procedures.  The  State 
retains  discretion,  subject  to  EPA  veto, 
to  decide  if  an  alternative  emission  limit 
is  justified  in  any  particular  case. 

2.  Permit  Shield 

(a)  Scope  of  the  permit  shield.  Section 
504(f)  of  the  Act  states  that,  if  certain 
conditions  are  met.  the  permit  may 
provide  that  compliance  with  the  permit 
shall  be  deemed  compliance  with  other 
applicable  provisions  of  the  Act  that 
relate  to  the  permittee.  This  is  referred 
to  as  the  “permit  shield."  The  proposed 
regulation  allows  the  permitting 
authority  to  provide  under  certain 
circumstances  that  a  source  in 
compliance  with  the  part  70  permit  be 
considered  to  be  in  compliance  with 
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other  applicable  provisions  of  the  Act. 
For  such  a  permit  shield  to  be  in  effect, 
either  the  permit  must  include  the 
applicable  requirements  of  such 
provisions  or  the  permitting  authority 
must  determine  that  the  speciHed 
provisions  are  not  applicable  to  the 
source.  The  permit  must  expressly  state 
that  a  permit  shield  exists.  A  permit 
lacking  such  express  statement  is 
presumed  to  have  no  shield. 

Provisions  of  sections  303  (emergency 
orders)  and  section  408(a)  of  the  Act  (the 
acid  rain  program),  are  applicable 
regardless  of  the  existence  of  a  permit 
shield.  The  owner  or  operator  of  a 
source  is  liable  for  violations  prior  to  or 
at  the  time  of  permit  issuance.  The 
source  cannot  be  shielded  from  the 
requirement  to  provide  EPA  information 
pursuant  to  section  114  of  the  Act. 

In  support  of  its  proposal,  the  Agency 
cited  that  one  of  the  objectives  of  the 
title  V  permitting  program  is  to  create  a 
single  document  that  serves  as  a 
comprehensive  statement  of  a  source’s 
obligations  for  air  pollution  control. 
Through  the  use  of  a  permit  shield  the 
document  may,  for  a  period  of  time, 
provide  a  degree  of  certainty  to  the 
source  regarding  its  obligations.  EPA’s 
proposal  suggested  allowing  a  broad 
interpretation  of  the  permit  shield. 

Under  this  interpretation,  a  source 
would  be  protected  from  enforcement 
for  noncompliance  with  any  applicable 
requirement  of  the  Act  as  long  as  the 
source  was  in  compliance  with  all 
requirements  of  the  source's  title  V 
permit.  If  the  permit  had  misinterpreted 
applicable  requirements,  the  source 
would  not  be  obligated  to  comply  with 
the  correctly  interpreted  requirements. 
The  source  would  also  be  shielded  from 
any  newly  promulgated  Federal 
requirements  until  the  title  V  permit  was 
reopened  and  the  requirement(s)  were 
incorporated  into  the  permit. 

Other  goals  of  the  title  V  program  are 
to  implement  the  Act  and  to  generate 
improvements  in  air  quality  through  the 
enforcement  of  existing  regulations  and 
the  timely  implementation  of  newly 
promulgated  regulations.  Thus,  a 
balance  must  be  struck  between 
providing  certainty  to  sources  as  to 
which  requirements  are  applicable  to 
them  and  how  these  requirements  are 
interpreted,  and  achieving 
improvements  in  air  quality.  This 
balance  can  be  achieved  by 
appropriately  defining  the  scope  of  the 
permit  shield,  when  a  shield  expires, 
and  when  a  permit  must  be  terminated, 
modified,  or  revoked  and  reissued  for 
cause. 

The  EPA  received  many  comments  on 
the  permit  shield  provision.  While 
industry  commenters  strongly  endorsed 


the  broad  interpretation  of  the  permit 
shield  provision.  State  agency  and 
environmental  commenters  argued  for 
limits  to  the  permit  shield,  or  ^e 
elimination  of  the  permit  shield  concept 
altogether.  There  was  a  strong 
opposition  to  requiring  the  permit  shield 
as  part  of  the  permit  content. 

In  response  to  comments  received, 
and  upon  further  analysis  of  the 
statutory  provision  at  issue,  the 
Administrator  has  modified  the  position 
set  forth  in  the  proposal.  The  EPA  has 
decided  to  adopt  a  “narrow” 
interpretation,  under  which  a  source 
cannot  be  shielded  from  applicable 
regulations,  standards,  implementation 
plans,  or  other  requirements 
promulgated  after  issuance  of  a  title  V 
permit. 

In  analyzing  the  strengths  and 
weaknesses  of  the  competing  shield 
theories,  EPA  examined  both  the  text 
and  the  structure  of  the  statute.  Section 
504(f)  of  the  Act  provides  two  situations 
where  a  shield  can  be  applied  to 
applicable  provisions  of  the  Act  other 
than  those  found  in  section  502.  Section 
504(f)(1)  of  the  Act  states  that  the  shield 
can  apply  if  “the  permit  includes  the 
applicable  requirements  of  such 
provisions."  Section  504(f)(2)  of  the  Act 
sets  forth  the  other  situation  where  a 
permit  shield  may  apply;  “the  permitting 
authority  in  acting  on  the  permit 
application  makes  a  determination 
relating  to  the  permittee  that  such  other 
provisions  (which  shall  be  referred  to  in 
such  determination)  are  not  applicable 
and  the  permit  includes  the 
determination  or  a  concise  summary 
thereof.”  It  is  clear  from  the  language  of 
the  Act  that  only  requirements  that  have 
been  reviewed  by  the  permitting 
authority  and  identified  as  such  in  the 
permit  can  be  shielded  against.  Review 
by  the  permitting  authority  would 
include  a  determination  of  applicability 
and  a  determination  of  the  source's 
obligation(s)  under  the  provision(s).  This 
review  includes  the  opportunity  for 
public  participation,  l^A  veto,  and 
judicial  review. 

Section  504(f)(1)  cannot  be  the  basis 
for  mounting  a  shield  against  later- 
enacted  requirements,  since  such 
requirements,  having  not  been  in 
existence  at  the  time  the  permit  was 
issued  could  not,  perforce,  have  been 
included  in  it.  A  permit  cannot  contain 
“applicable  requirements”  that  have  not 
been  adopted.  The  fact  that  Congress 
required,  in  order  to  shield  against  a 
provision,  a  permit  to  include  all,  as 
opposed  to  some,  requirements  of  that 
provision,  indicates  diat  Congress 
intended  an  identity  between  what  was 
contained  in  the  permit  and  the 
provision  shielded  against. 


If  a  permit  does  not  qualify  for  the 
shield  on  the  grounds  that  it  includes 
applicable  requirements  of  a  provision, 
as  provided  under  section  504(f)(1),  then 
the  only  basis  for  shielding  against  a 
provision  is  pursuant  to  section  504(f)(2). 
To  qualify  under  that  section,  the 
permitting  authority  “in  acting  on  the 
permit  application”  must  make  a 
determination,  specifically  referring  to 
the  provisions  at  issue,  that  such 
provision  is  not  applicable.  The 
permitting  authority  must  specify  and 
refer  to  the  provision.  Such  a 
determination  cannot  refer  to  a 
provision  not  yet  in  existence.  And  if  it 
refers  to  a  provision  that  exists,  but  is 
later  changed,  the  determination  would 
not  be  referring  to  the  later  provision, 
but  to  its  predecessor.  Further,  this 
approach  would  be  inconsistent  with  the 
intent  of  providing  for  public  review  of 
determinations  of  inapplicability.  The 
public  could  not  review  a  determination 
of  inapplicability  of  a  provision  not  yet 
enacted.  Section  504(f)(2)  of  the  Act  is 
designed  to  set  down  in  an  authoritative 
and  public  fashion  the  way  in  which 
existing  legal  requirements  apply  to  a 
source.  Section  504(f)(2)  is,  therefore,  not 
intended  to  prevent  later-enacted 
requirements  fi‘om  being  fully  applicable 
to  the  source. 

In  addition  to  textual  obstacles,  there 
exists  a  powerful  structural  argument 
against  the  broad  shield.  Put  simply,  a 
broad  shield  would  effectively  abrogate 
specific  Congressional  mandates  such 
as  section  112  requirements  for 
implementing  MACT  standards  and 
would  significantly  handicap  States  in 
their  planning  for  effectiveness  of  new 
requirements  designed  to  meet  other 
Congressional  goals.  In  particular,  the 
deadlines  for  air  toxics  were  the  focus  of 
much  debate  during  the  amendment 
process,  and  Congress  gave  no 
indication  that  it  intended  EPA  to  revise 
these  dates  by  expanding  the  permit 
shield.  Compliance  with  new 
requirements  designed  to  meet  NAAQS 
progress  and  attainment  deadlines 
would  also  be  haphazard  and 
completely  dependent  on  the 
happenstance  of  individual  permit 
issuance.  It  is  inconceivable  that 
Congress,  with  its  overwhelming 
concern  for  the  timing  of  requirements  in 
title  I,  would,  with  no  discussion  and  no 
explicitness,  have  placed  such  a 
roadblock  in  the  path  of  State  planning. 
A  permit  system  that  undermines  the 
enforceability  of  other  provisions  of  the 
Act  would  not  vindicate  Congressional 
purposes. 

The  EPA  maintains  its  position  that 
the  shield  cannot  apply  to  provisions 
related  to  title  FV  of  the  Act,  the  acid 
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rain  provisions.  As  the  proposal  noted, 
EPA  believes  that  section  408  bars  the 
permit  shield  for  acid  rain  requirements 
[56  FR  21744]  (sections  408(a)  and  414). 
The  EPA  believes  that  shielding  sources 
from  acid  rain  requirements  would 
disrupt  effective  implementation  of  that 
important  new  program. 

(b)  Terras  of  the  permit  shield. 

Industry  suggested  that  the  shield 
extend  during  the  time  a  permit  expires 
when  action  on  permit  renewal  is 
delayed  and  that  the  shield  should 
remain  in  force  while  a  permit  is 
reopened  for  cause. 

State  representatives  and 
environmentalists  suggested  that  the 
permit  should  be  reopened  if  the  permit 
is  found  to  be  in  error  as  the  shield 
cannot  exempt  a  source  from  an 
effective  provision  of  the  Act.  They  also 
suggested  that  the  permitting  authority 
should  be  allowed  to  revoke  the  permit 
shield  if  information  submitted  is  found 
to  be  false,  incomplete  or  misleading. 

The  EPA’s  position  is  that  the 
application  shield  applies  if  the  permit 
lapses  and  the  source  has  submitted  a 
timely  and  complete  application  and 
there  is  a  delay  in  issuing  the  permit 
renewal.  The  CTA’s  position  with 
respect  to  the  permit  shield  (as  it  applies 
to  the  terms  and  conditions  of  the 
permit)  is  that  this  type  of  shield 
continues  to  apply  if  the  permit  lapses. 
Under  EPA's  interpretation  of  the  shield 
to  exclude  later  promulgated 
requirements,  these  would  of  course 
continue  to  be  applicable  to  the  source. 

3.  Monitoring 

Section  504(c)  provides  that  every 
permit  issued  under  title  V  shall  contain 
monitoring  requirements  “to  assure 
compliance  with  the  permit  terms  and 
conditions.”  This  statutory  provision  is 
implemented  through  §  70.6(a)(3)(i)  of 
the  regulations.  If  the  underlying 
applicable  requirement  imposes  a 
requirement  to  do  periodic  monitoring  or 
testing  (which  may  consist  of 
recordkeeping  designed  to  serve  as 
monitoring),  the  permit  must  simple 
incorporate  this  provision  under 
§  70.6(a)(3)(i)(A).  If  the  underlying 
applicable  requirement  imposes  no  such 
obligation,  under  §  70.6(a)(3)(i)(B)  the 
permit  must  require  periodic  testing  or 
instrumental  or  noninstrumental 
monitOTing  (which  may  consist  of 
recordkeeping  designed  to  serve  as 
monitoring)  which  yields  reliable  data 
from  the  relevant  time  period  that  are 
taken  under  conditions  representative  of 
the  source's  operations  and,  therefore, 
representative  of  the  source’s 
compliance  with  its  permit  Appropriate 
monitoring  or  testing  may  include 
noninstnunental  monitoring  or  testing 


techniques  such  as  opacity  readings 
using  an  EPA  approved  method.  Any 
monitoring  or  testing  method  or 
procedure  approved  by  EPA  for 
determining  compliance  may  be  used  to 
satisfy  the  requirement  of 
§  70.6(a)(3)(i)(B). 

Examples  of  situations  where 
§  70.6(a)(3)(i)(B)  would  apply  include  a 
SIP  provision  which  contains  a 
reference  test  method  but  no  testing 
obligation,  or  a  NSPS  which  requires 
only  a  one  time  stack  test  on  startup. 

Any  Federal  standards  promulgated 
pursuant  to  the  Act  amendments  of  1990 
are  presumed  to  contain  sufficient 
monitoring  and,  therefore,  only 
§  70.6(a)(3)(i)(A)  applies.  EPA  will  issue 
guidance  for  public  review  within 
eighteen  months  addressing  which 
applicable  requirements  contain 
insufficient  monitoring  and  the  criteria 
EPA  will  apply  in  determining  the  types 
of  monitoring  which  would  satisfy  the 
requirement  of  §  70.6(a)(3)(i)(B).  To  the 
extent  that  EPA  identifies  any  federally 
promulgated  requirement  with 
insufhcient  monitoring,  EPA  will  issue  a 
rulemaking  to  revise  such  requirement 

In  some  instances,  a  recordkeeping 
obligation  will  be  sufficient  to  meet  the 
requirement  of  §  70.6(a)(3](i).  An 
example  would  be  a  VOC  coating 
source  which  uses  complying  coatings 
and  relies  on  no  control  equipment  to 
meet  the  applicable  SIP  limit.  For  this 
type  of  source,  an  obligation  to  keep 
records  of  and  periodically  certify  and 
report  the  contents  of  all  coatings  used 
would  be  sufficient. 

4.  General  Permits 

The  proposal  reflected  the  language  of 
section  504(d)  of  the  Act,  which  allows 
States  to  issue  a  general  permit  covering 
numerous  similar  sources.  Sources 
covered  by  general  permits  must  comply 
with  all  part  70  requirements,  including 
the  requirement  for  submitting  a  permit 
application.  General  permits,  however, 
do  not  apply  to  affected  sources  (acid 
rain),  unless  provided  for  under  title  IV 
regulations.  The  proposal  solicited 
comment  as  to  how  the  general  permit 
should  be  applied  to  specifrc  sources. 

Commenters  requested  that  EPA 
allow  more  flexibility  for  general 
permits  and  allow  States  to  formulate 
their  own  general  permit  applications 
and  general  permits. 

The  final  rule  clarifies  that  once  the 
general  permit  has  been  issued  after  an 
opportunity  for  public  participation  and 
EPA  and  affected  State  review,  the 
permitting  authority  may  grant  or  deny  a 
source's  request  to  be  covered  by  a 
general  permit  without  further  public 
participation  or  EPA  or  affected  State 
review.  The  rule  further  clarifies  that 


this  action  of  granting  or  denying  the 
source's  request  will  not  be  subject  to 
judicial  review. 

The  primary  purpose  of  section  504(d) 
is  to  provide  an  alternative  means  for 
permitting  sources  for  which  the 
procedures  of  the  normal  permitting 
process  would  be  overly  burdensome, 
such  as  area  sources  under  section  112. 
See  H.R.  101-490,  lOlst  Cong.,  2nd  Sess., 
350  (1990).  This  purpose  would  be 
substantially  frustrated  if  sources 
subject  to  a  general  permit  were 
required  to  repeat  public  participation 
procedures  at  the  individual  application 
stage,  or  if  each  applicability 
determination  were  subject  to  judicial 
review. 

To  ensure  that  the  general  permit 
process  is  not  abused,  for  example,  by  a 
source  that  misrepresents  facts  in  its 
request  for  the  general  permit,  this 
section  provides  that  a  source  receiving 
a  general  permit  shall  be  subject  to  an 
enforcement  action  for  operating 
without  a  part  70  permit, 
notwithstanding  the  permit  shield 
provisions,  if  the  source  is  later 
determined  not  to  qualify  for  coverage 
under  the  general  permit.  The  EPA 
believes  that  this  approach  strikes  the 
appropriate  balance  between  the 
procedural  advantages  intended  by 
section  504(d)  and  the  need  to  protect 
the  integrity  of  the  permitting  process. 

In  setting  criteria  for  sources  to  be 
covered  by  general  permits.  States 
should  consider  all  of  the  following 
factors.  EPA  may  object  to  general 
permits  that  do  not  meet  these  factors. 
First,  categories  of  sources  covered  by  a 
general  permit  should  be  generally 
homogenous  in  terms  of  operations, 
processes,  and  emissions.  All  sources  in 
the  category  should  have  essentially 
similar  operations  or  processes  and  emit 
pollutants  with  similar  characteristics. 
Second,  sources  should  not  be  subject  to 
case-by-case  standards  or  requirements. 
For  example,  it  would  be  inappropriate 
under  a  general  permit  to  cover  sources 
requiring  case-by-case  MACT 
determinations.  Third,  sources  should  be 
subject  to  the  same  or  substantially 
similar  requirements  governing 
operation,  emissions,  monitoring, 
reporting,  or  recordkeeping. 

Sources,  including  those  emitting  air 
toxics,  may  also  be  issued  general 
permits  strictly  for  the  purposes  of 
avoiding  classification  as  a  major 
source.  For  example,  if  sources  above  a 
certain  emissions  level  are  subject  to 
stringent  requirements,  it  may  be 
feasible  to  cover  sources  below  that 
level  under  a  general  permit  that  has,  as 
its  principal  requirement,  a  condition 
that  the  emissions  level  is  not  exceeded. 
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Based  on  preliminary  information, 

EPA  intends  to  develop  model  general 
permits  for  certain  soiuce  categories.  In 
particular,  the  Agency  is  considering 
development  of  model  general  permits 
for  degreasers,  dry  cleaners,  small 
heating  systems,  sheet  fed  printers,  and 
VOC  storage  tanks. 

Individual  sources  covered  under  a 
general  permit  may  be  issued  an 
individual  permit,  or  alternatively,  a 
letter,  or  certification  may  be  used. 
Provided  the  individual  permit,  letter  or 
certification  is  located  at  the  source,  the 
States  need  not  require  that  sources  also 
have  a  copy  of  the  general  permit:  this 
can  be  retained  on  file  at  the  permitting 
authority's  office  or  at  the  source's 
corporate  headquarters  in  the  case  of 
franchise  operations.  The  permitting 
authority  may  also  determine  in  the  first 
instance  whether  it  will  issue  a  response 
for  each  individual  general  permit 
application  and  may  specify  in  the 
general  permit  a  reasonable  time  period 
after  which  a  source  that  has  submitted 
an  application  will  be  deemed  to  be 
authorized  to  operate  under  the  general 
permit. 

General  permits  may  be  issued  to 
cover  any  category  of  numerous  similar 
sources,  including  major  sources, 
provided  that  such  sources  meet  the 
criteria  set  out  above.  For  example, 
permits  can  be  issued  to  cover  small 
businesses  such  as  gas  stations  or  dry 
cleaners.  General  permits  may  also,  in 
some  circumstances,  be  issued  to  cover 
discrete  emissions  units,  such  as 
individual  degreasers,  at  industrial 
complexes.  Such  a  unit  at  an  industrial 
complex  can  be  covered  by  a  general 
permit  if  the  requirements  for  a  general 
permit  are  met  and  the  change  is  one  for 
which  a  new  permit  is  appropriate. 
Where  a  general  permit  is  issued  to  a 
discrete  emissions  unit  at  an  industrial 
complex,  the  requirements  of  the  general 
permit  could  be  incorporated  into  the 
relevant  title  V  operating  permit  at  the 
next  renewal, 

5.  Emergencies 

The  proposal  did  not  speciflcally 
provide  for  the  handling  of  emergencies 
that  result  in  deviations  from  the  terms 
of  the  permit.  Comments  were  received 
requesting  that  the  part  70  regulations 
make  some  provision  for  emergencies  or 
“upsets"  caused  by  the  failure  of 
emission  control  equipment.  The  EPA 
believes  it  is  appropriate,  consistent 
with  the  emphasis  in  the  part  70 
regulations  on  providing  sources  with 
adequate  operational  flexibility,  to 
include  such  a  provision  in  the  final  rule. 

Section  70.6(g)  now  provides  for  an 
affirmative  defense  in  the  case  where 
permit  allowables  have  been  exceeded 


due  to  an  emergency.  "Emergency"  is  in 
turn  defined  as  a  reasonably 
unforeseeable  event  beyond  the  control 
of  the  source  that  requires  immediate 
corrective  action  to  restore  normal 
operation  and  that  is  not  due  1o  certain 
factors  speciHed  in  the  rule.  To  establish 
the  defense,  the  permittee  must  prove 
each  of  the  four  factors  enumerated  in 
§  70.6(g)(3).  Section  70.6(g)  is  modeled 
after  the  NPDES  permit  upset  provision 
in  40  CFR  122.41. 

Courts  have  held,  in  the  Clean  Water 
Act  context,  that  a  NPDES  permit  must 
contain  upset  provisions  to  account  for 
the  inherent  fallibility  of  technology  in 
technology-based  standards.  See,  e.g.. 
Marathon  Oil  Co.  v.  EPA  565  F.2d  1253, 
1273  (9th  Cir.  1977).  Other  cases  have 
upheld  EPA's  decision  not  to  promulgate 
upset  provisions,  reasoning  that  the 
exercise  of  enforcement  discretion  is 
adequate  protection  of  the  permittee's 
interests.  Corn  Refiners  Ass’n,  Inc.  v. 
Costle,  594  F.2d  1223, 1226  (8th  Cir. 

1979):  Weyerhaeuser  Co.  v.  Costle,  590 
F.2d  1011, 1056-58  (D.C.  Cir.  1978).  The 
idea  that  technology-based  standards 
should  account  for  the  fallibility  of 
technology  has  been  affirmed  in  the 
context  of  New  Source  Performance 
Standards  under  the  Act.  See,  e.g.,  Essex 
Chemical  Corp.  v.  Rickelshaus,  486  F.2d 
427  (D.C.  Cir.  1973), 

EPA  believes  that  the  emergency 
provision  of  §  70.6(g)  is  appropriate  in 
order  to  provide  permitted  sources  with 
an  afHrmative  defense  where  an 
enforcement  action  is  brought  for 
exceedances  of  technology-based 
standards  due  solely  to  the 
unforeseeable  failure  of  technology. 
Implicit  in  §  70.6(g)  is  that  the 
affirmative  defense  will  not  be  available 
for  violations  of  health-based  standards. 
This  is  appropriate  because  such 
standards,  such  as  NAAQS  or  NESHAP, 
are  formulated  largely  without  regard  to 
the  limits  of  technology.  The  EPA 
believes  that  to  excuse  violations  of 
these  standards  would  be  contrary  to 
Congressional  intent.  In  Natural 
Resources  Defense  Council  v.  EPA,  the 
D.C.  Circuit  held  that  Congress  did  not 
intend  to  tie  water  quality-based 
limitations  to  the  capabilities  of  any 
given  technology.  859  F.2d  156  (D.C.  Cir. 
1988).  This  reasoning  is  at  least  as 
compelling  in  the  context  of  health- 
based  air  quality  standards. 

This  provision  for  emergencies  does 
not  limit  the  opportunity  any  permitted 
source  might  otherwise  have  to  contact 
the  permitting  authority  in  the  event  of 
an  emergency.  Nothing  in  these 
regulations  requires  the  permitting 
authority  to  respond  to  emergencies  in 
any  particular  manner. 


6.  Voluntary  Limits 

Title  V  permits  are  an  appropriate 
means  by  which  a  source  can  assume  a 
voluntary  limit  on  emissions  for 
purposes  of  avoiding  being  subject  to 
more  stringent  requirements.  Section 
70.6(b)(1)  has  been  revised  to  clarify  that 
such  terms  and  conditions  assumed  at 
the  request  of  the  permittee  for  pun}oses 
of  limiting  a  source's  potential  to  emit 
will  be  federally  enforceable. 

The  EPA  recognizes  that  sources  may 
wish  to  limit  their  potential  to  emit  in 
this  way  prior  to  there  being  an 
approved  State  permit  program.  For 
sources  of  criteria  pollutants,  a  method 
already  exists  by  which  a  State 
preconstruction  review  program 
operating  permit  program  approved  into 
a  SIP  may  be  used  to  limit  a  source's 
potential  to  emit.  See  Final  Rule: 
Requirements  for  the  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans:  Approval  and 
Promulgation  of  Implementation  Plans. 

54  FR  27274,  June  28. 1989.  However, 
sources  emitting  hazardous  air 
pollutants  listed  in  section  112(b),  some 
of  which  may  be  subject  to  regulation 
prior  to  approval  of  State  permit 
programs,  may  desire  an  alternate 
means  of  limiting  their  potential  to  emit 
hazardous  air  pollutants.  Accordingly, 
EPA  is  considering  allowing  States  to 
use  programs  approved  under  section 
112(1)  as  a  means  of  developing 
federally-enforceable  limits  on  the 
potential  to  emit  section  112(b) 
I>ollutants.  Implementing  this  concept 
will  require  the  resolution  of  many 
issues  more  appropriately  addressed  in 
the  forthcoming  guidance  issued 
pursuant  to  section  112(1  )(2). 

Several  commenters  urged  the  Agency 
to  adopt  a  simple  procedure  to  allow 
sources  voluntarily  to  restrict  their 
potential  to  emit  so  as  not  to  become 
subject  to  title  V  permitting  obligations. 
As  noted  in  the  proposed  rule,  such  a 
restriction  must  be  federally  enforceable 
in  order  to  serve  this  purpose.  In 
response  to  the  concerns  raised  by  these 
commenters,  EPA  has  structured  the 
Hnal  rule  to  provide  several  simple 
mechanisms  that  will  allow  sources  to 
adopt  federally-enforceably  restrictions 
on  their  potential  to  emit.  First,  as 
discussed  above,  a  restriction  adopted 
under  an  existing  State  preconstruction 
review  or  operating  permit  program  that 
has  been  approved  into  a  SIP  will  be 
sufficient  for  this  purpose.  State 
programs  approved  under  section  112(1) 
may  also  be  available  as  methods  to 
limit  a  source's  potential  to  emit.  In 
addition,  as  discussed  above.  States 
may  issue  general  permits  to  sources 
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strictly  for  the  purpose  of  allowing  those 
sources  to  avoid  classification  as  a 
major  source.  The  EPA  recognizes  that  it 
seems  scanewhat  counterintuitive  to  rely 
on  a  general  permit  to  relieve  a  source 
of  other  permitting  obligations. 

However,  EPA  believes  that  general 
permits  will  provide  a  simple, 
straightforward  mechanism  for  sources 
to  adopt  federally-enforceable 
restrictions  on  their  potential  to  emit 
and  therefore  avoid  more  burdensome 
permitting  obligations. 

G.  Section  70.7 — Permit  Issuance, 
Renewal,  Reopenings,  and  Revisions 

1.  Permitting  Authority's  Action  on 
Permit  Application 

Under  §  70.7(a)(5),  the  permitting 
authority,  in  acting  on  a  permit 
application,  must  transmit  to  EPA  (and 
others  upon  request)  a  statement  setting 
forth  the  legal  and  factual  basis  for  the 
permit  conditions  included  in  the  draft 
permit.  Conversely,  should  the 
permitting  authority  dmy  the  permit 
application,  it  should  prepare  a 
statement  of  the  grounds  for  denial. 

2.  Permit  Revisions 

(a)  General  The  EPA  proposed  that 
the  statutory  language  in  section 
502(b)(6)  leaves  substantial  discretion  to 
the  States  to  devise  appropriate 
procedural  schemes  for  making 
expeditious  revisions  to  p^mits, 
including  “fast-track"  procedures  to 
facilitate  operational  flexibility.  As  a 
matter  of  policy,  EPA  encouraged  (but 
did  not  require)  States  to  implement 
minor  permit  review  procedures  for 
changes  that  result  in  emission 
increases  above  permit  allowables,  but 
that  are  not  title  I  modifications  and  do 
not  violate  any  applicable  Federal 
requirements,  as  long  as  such 
procedures  include  at  least  7  days 
advance  notice  to  the  permitting 
authority  and  the  Administrator.  After 
waiting  the  required  7  days,  the  source 
could  make  the  change  u^ess  the 
permitting  authority  objected  to  the 
noticed  change  within  Ae  7  day  period. 
If  the  permitting  authority  did  not  object 
to  the  change  as  a  minor  permit 
amendment,  it  would  have  60  days  &om 
receipt  of  the  notice  to  revise  the  permit. 

The  EPA  proposed  to  review  proposed 
State  procedures  for  revising  permits  in 
conjunction  with  EPA's  review  of  the 
State  program.  The  basic  test  would  be 
whether  a  State’s  procedural  system, 
taken  as  a  whole,  could  assure  that  the 
national  ambient  air  qtiality  standards 
and  other  substantive  requirements  of 
the  Act  would  be  maintained  and 
enforceable.  The  EPA  then  sc^dted 
general  comment  on  what  critnia  would 


be  ai^>ropriate  for  EPA  to  use  in 
approving  State  procedures  for  revising 
permits. 

Industry  conunenters  supported 
proposed  §  70.7(f),  the  “minor  permit 
anoendment"  provision.  They  stated  that 
this  provision  is  necessary  to 
accommodate  inevitable,  but 
unforeseeable,  changes  in  production 
and  to  compete  successfully  in 
international  markets. 

State  commenters,  on  the  other  hand, 
noted  that  S  70.7(f)  appeared  to  violate 
section  502(b)(6).  wdiich  requires  public 
notice  and  an  opportimity  fen*  judicial 
review.  These  commenters  also  stated 
that  it  would  be  impossible  to  resolve 
any  issues  within  the  7-day  period,  or  to 
give  an  adequate  review  within  the 
allotted  time  frame.  A  national  group  of 
State  and  local  agendes  suggested  that 
if  the  minor  permit  amendment  remains. 
EPA  should  set  a  specific  de  minimis 
threshold  of  5  tons  or  20  percent  of  the 
major  source  cut-off.  which  is  more 
stringent 

Environmental  groups  argued  that  the 
law  cleariy  requires  public  comment  and 
agency  review,  and  opportunity  for 
judicial  review  for  permit  revisions. 

They  argued  further  that  a  permit  whose 
terms  can  be  changed  at  will  by  the 
source  is  not  enforceable,  which  violates 
the  basic  requirement  of  title  V  that 
permits  be  enforceable. 

Section  70.7(f)  as  proposed  appeared 
to  authorize  a  source,  in  a  very 
expedited  process,  to  make  changes 
resulting  in  an  increase  in  emissions 
above  the  emissions  allowable  under  its 
permit,  provided  that  the  changes  did 
not  constitute  modifications  under  title  1, 
merely  upon  providing  a  7  day  notice  to 
the  permitting  authority  and  EPA.  It  is 
not  entirely  clear  fixim  the  proposal  as 
written  whether  EPA  intended  the  7  day 
notice  to  the  permitting  authority  and 
EPA  to  be  merely  a  necessary,  as 
opposed  to  a  necessary  and  sufiicient, 
requirement  There  is  some  dissonance 
between  the  text  of  the  proposed 
regulation  and  the  preamble,  whidi 
expresses  uncertainty  about  what 
additional  procedures  may  be  required 
for  an  approvable  “procedural  system" 
for  fast-trade  revisions,  and  solidts 
comment  on  the  appropriate  criteria  for 
EPA  to  use  in  approving  State  revision 
procedures  [56  FR  21747). 

For  the  reasons  set  out  in  detail 
below,  the  Administrator  is  today 
promulgating  a  rule  that  calls  ftH*  review 
by  the  permitting  authority,  affected 
States,  and  EPA  before  part  70  permits 
can  be  revised,  but  does  not  require 
public  notice  and  comment  for  those 
permit  modifications  qualifying  for 
minor  permit  modification  procedures.  It 


bears  repeating  that  title  V  permitting 
caimot  relax  any  applicable 
requirements,  iiiduding  those  contained 
in  the  SIP.  The  final  part  70  regulations 
therefore  directly  address  not  only  those 
substantial  comments  that  called  for  a 
process  allowing  reasonable  time  for 
State  review,  an  adequate  opportunity 
for  public  comment  and  a  hearing,  and 
an  opportunity  for  EPA  and  affected 
State  review,  but  also  those  who  voiced 
concerns  over  the  ability  of  a  source  to 
rewrite  its  permit  to  avoid  enforcement. 

The  EPA’s  final  regulations  governing 
permit  revisions  balance  several, 
sometimes  conflicting,  goals  of  the 
permit  program.  First,  as  explained 
above,  the  procedures  for  revising  a 
permit  should  provide  appropriate 
opportunities  for  the  permitted  source, 
permitting  authority.  EPA,  affected 
States,  and,  where  appropriate,  the 
public  to  determine  that  the  permit 
faithfully  applies  the  Act’s  requirements. 
Second,  any  revision  process  must  be 
tailored  so  that  the  procedural  burdens 
on  the  permitted  facility  and  permitting 
authority  are  reasonable  in  relation  to 
the  significance  and  complexity  of  the 
change  being  proposed  in  the  permit. 
Third,  the  process  must  provide 
permittees  with  a  reasonable  level  of 
certainty  and  ability  to  plan  for  change 
at  the  facility.  Finally,  the  regulations 
must  be  flexible  so  that  States  may 
adapt  their  existing  programs  to  meet 
part  70  requirements  without 
unnecessarily  displacing  procedures 
that  have  operated  before  the  advent  of 
the  Federal  operating  permit  program. 

To  accommodate  these  goals,  EPA 
will  allow  States  to  develop  different 
types  of  review  procedures  that  match 
the  procediural  elements  to  the 
significance  of  the  change.  These 
options  are  in  addition  to  the 
considerable  flexibility  provided 
elsewhere  in  the  regulation,  which 
accommodates  many  types  of 
operational  changes  without  the  need 
for  a  permit  revision.  Today’s  rule 
suggests  two  possible  approaches  that 
employ  the  minimum  procedures 
required  by  the  Act  for  different  types  of 
changes.  The  track  for  significant 
changes  essentially  mirrors  the  permit 
issuance  process.  In  this  track,  the 
public,  the  permitting  authority,  affected 
States,  and  EPA  will  review  the  revision 
in  the  same  sequence  they  will  use  at 
permit  issuance.  The  other  track,  which 
the  Agency  has  named  “mincM'  permit 
modification  procedures,”  is  designed 
for  smaller  changes  at  a  facility.  S<M:h 
changes  will  not  involve  complicated 
regulatory  determinations.  In  this  track, 
in  certain  cases,  a  source  may  make  a 
change  after  notice,  but  prior  to  the  time 
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the  permitting  authority,  affected  States, 
and  EPA  review  the  revision.  The 
permittee  may  make  a  requested  change 
immediately  after  filing  the  application. 

The  minor  permit  modification 
procedures  set  forth  the  most 
streamlined  process  that  would  be 
approved  by  EPA.  The  EPA  would  not 
approve  a  more  streamlined  process  that 
did  not  provide  an  opportunity  for 
review  by  the  permitting  authority,  EPA, 
or  affected  States. 

In  each  track,  EPA  has  provided  the 
permitting  authority,  affected  States, 
and  EPA  an  opportunity  to  review  the 
proposed  revision.  What  distinguishes 
the  two  tracks  is:  (1)  Whether  public 
review  is  required;  and  (2)  the  point  in 
the  process  at  which  the  permittee  may 
make  the  change  after  proposing  it  to 
the  permitting  authority.  In  reviewing 
comments  from  industry,  it  is  clear  to 
EPA  that  industry's  primary  concern  is 
that  quickly  changing  business 
conditions  require  changes  in  operation 
on  little  or  no  notice.  This  could  not  be 
accommodated  by  a  process  of 
indeterminate  length  that  could  delay 
any  decision  on  even  the  most  routine  or 
noRcontroversial  changes,  despite  the 
permittee’s  good  faith  efiorts  to  pursue 
the  revision  process.  Industry  comments 
do  not  dispute  the  fundamental 
obligation  that  any  permit  revision  must 
comply  with  the  applicable 
requirements,  but  maintain  that  the 
process  should  not  unreasonably  delay 
a  decision  to  allow  a  facility  to  comply 
with  the  Act  under  revised  permit  terms. 
The  minor  permit  modification 
procedures  are  designed  to  address 
these  concerns  within  the  fi'amework  of 
title  V. 

(b)  Legal  basis  for  minor  permit 
modifications.  The  issues  surrounding 
whether  public  notice  and  procedure  are 
necessary  for  minor  permit 
modifications  proved  to  be  among  the 
most  controversial  issues  raised  by  the 
proposal.  These  issues  engendered 
many  comments  from  affected  sources, 
the  States,  environmental  groups,  and 
others.  For  these  reasons,  EPA  also 
sought  and  received  a  legal  opinion 
(dated  May  27, 1992)  from  the 
Department  of  Justice  concerning  the 
extent  of  EPA’s  discretion  to  allow 
States  to  adopt  procedures  allowing 
minor  modifications  to  permits  without 
public  notice  and  comments. 

EPA  has  carefully  considered  the 
issues  in  light  of  the  public  comments 
received  and  the  opinion  fit)m  the 
Department  of  Justice,  and  has  decided 
to  adopt  the  reasoning  provided  by  the 
Department.  Briefly,  EPA  is  adopting 
final  rules  that  allow  States  to  adopt 
procedures  for  making  minor  permit 
modifications  without  public  notice  or 


comment.  There  are  two  alternative 
bases  for  this  action.  First,  EPA  believes 
that  the  statute  and  legislative  history 
can  be  properly  construed  to  allow  such 
an  approach,  and  second,  this  approach 
can  also  be  based  upon  the  general 
judicial  doctrine  that  permits  de  minimis 
departures  from  statutory  requirements. 

(i)  Statutory  Construction.  The 
Supreme  Court  established  a  two-step 
approach  to  analyzing  such  legal 
questions  in  Chevron  U.S^.  Inc.  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837  (1984).  The  first  inquiry  is 
whether  Congress  has  “directly  spoken 
to  the  precise  question  at  issue.”  Id.  at 
842.  This  standard  is  exacting:  It 
requires  a  “clear  indication  of  Congress’ 
intent  with  respect  to  the  precise  issue 
at  hand.”  Natural  Resources  Defense 
Council  V.  EPA,  859  F.2d  156.  201  (D.C. 
Cir.  1988).  If  there  is  such  a  clear 
indication,  that  ends  the  analysis 
because  a  court  “must  give  efiect  to  the 
unambiguously  expressed  intent  of 
Congress,"  as  revealed  through 
application  of  the  traditional  tools  of 
statutory  construction.  Chevron,  467  U.S. 
at  842-43  &  n.9. 

If,  however,  the  statute  is  silent  or 
ambiguous  on  the  precise  question  at 
issue,  the  reviewing  court  will  determine 
whether  the  proposed  regulation  “is 
based  on  a  permissible  construction  of 
the  statute.”  Id.  at  843.  Under  this 
second  step  of  Chevron,  the  courts  must 
uphold  the  EPA  interpretation  provided 
it  is  “reasonable  and  consistent  with  the 
statute’s  purpose.”  Chemical Mfrs.  Ass’n 
v.  EPA  919  F.2d  158, 162-3  (D.C.  Cir. 
1990).  Under  the  second  step  of  Chevron, 
a  court  will  substantially  defer  to  the 
EPA’s  exercise  of  its  discretion  and  will 
generally  confine  its  analysis  to  whether 
the  EPA’s  proposed  rule  is  reasonable 
and  consistent  with  the  statutory 
scheme  of  title  V.  See  Chemical  Mfrs. 
Ass’n,  919  F.2d  at  162-63;  Natural 
Resources  Defense  v.  EPA,  822  F.2d  104, 
117  (D.C.  Cir.  1987).  Moreover,  where  the 
question  under  step  two  of  Chevron 
involves  the  formulation  of  procedures 
by  the  Agency,  the  deference  accorded 
the  Agency’s  decisions  is  especially 
broad.  See  Chemical  Mfrs.  Ass’n,  v. 
Natural  Resources  Defense  Council,  470 
U.S.  116, 131  (1985).  Where  the 
interpretive  issue  is  procedural,  the 
Supreme  Court’s  ruling  in  Vermont 
Yankee  Nuclear  Power  Corp.  v.  Natural 
Resources  Defense  Council,  435  U.S.  519 
(1978),  requires  courts  to  be  especially 
deferential  to  the  agency’s 
interpretation. 

In  Vermont  Yankee,  the  Court 
articulated  the  presumption  that 
“(ajbsent  constitutional  constraints  or 
extremely  compelling  circumstances  the 
“administrative  agencies  should  be  free 


to  fashion  their  own  rules  of  procedure 
and  to  pursue  methods  of  inquiry 
capable  of  permitting  them  to  disdiarge 
their  multitudinous  duties."  435  U.S.  at 
543  (quoting  FCC  v.  Schreiber,  381  U5. 
279,  290  (1965),  and  FCC  v.  Pottsville 
Broadcasting  Co.,  309  U.S.  134, 143 
(1940).  Subsequently,  the  Court  has 
made  clear  that  Vermont  Yankee’s 
presumption  is  a  reason  to  grant  even 
more  deference  to  any  agency’s 
interpretation  of  a  statute  under 
Chevron  where  the  issue  ultimately 
concerns  whether  administrative  action 
may  be  taken  throu^  particular 
procedural  means.  Chemical  Mfrs. 

Ass’n,  470  U.S.  at  131  (where  a  dispute 
involves  an  argument  over  the 
procedural  means  to  be  used  by  the 
agency,  “these  are  particularly 
persuasive  cases  for  deference  to  the 
Agency’s  interpretation.  Cf.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,  543  (1978).").  See  American 
Trucking  Assn’s  v.  United  States,  627 
F.2d  1313, 1321  (D.C.  Cir.  1980)  (Wright, 

J.  (the  D.C.  Circuit  “has  repeatc^y 
stated  that  an  agency  ‘should  be 
accorded  broad  discretion  in 
establishing  and  applying  rules  for  *  *  * 
public  peu'ticipation”;  (ellipsis  in 
original)  (citing  several  cases). 

Following  the  framework  established 
by  Chevron,  the  first  question  is  whether 
Congress  has  "directly  spoken  to  the 
precise  question  at  issue.”  Chevron,  467 
U.S.  at  842  (emphasis  added). 

In  the  present  case  it  is  significant 
that,  while  Congress  referred  to  public 
notice  in  section  502(b)(6),  it  did  not 
expressly  tie  that  notice  to  permit 
re^sions.  Section  502(b)(6)  requires  the 
EPA  to  establish  “adequate, 
streamlined,  and  reasonable 
procedures"  for  four  elements  of  any 
permitting  program: 

(1)  “For  expeditiously  determining 
when  applications  are  complete,” 

(2)  “For  processing  such 
applications," 

(3)  “For  public  notice,  including 
offering  an  opportunity  for  public 
comment  and  a  hearing,  and" 

(4)  “For  expeditious  review,  of  permit 
actions,  including  applications, 
renewals,  or  revisions,  and  including  an 
opportunity  for  judicial  review  in  State 
court  of  the  final  permit  action  by  the 
applicant  any  person  who  participated 
in  the  public  comment  process,  and  any 
other  person  who  could  obtain  judicial 
review  of  that  action  under  applicable 
law." 

42  U.S.C.  7661(a)(b)(6)  (emphasis 
added). 

Unlike  the  other  three  elements,  the 
“public  notice"  element — element  (3) — 
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does  not  indicate  to  what  actions  it 
applies.  The  text  of  section  502(b)(6) 
does  not  directly  tie  the  “public  notice’* 
element  to  any  of  the  Agency  actions 
referred  to  in  elements  (1),  (2)  or  (4). 

That  a  procedure  for  public  notice  is 
referred  to  in  element  (3)  thus  does  not 
alone  determine  the  types  of  actions  to 
which  such  notice  applies:  Rather,  it 
could  be  read  simply  as  a  requirement 
that  to  the  extent  public  notice  and 
comment  are  required  or  provided,  the 
EPA  must  establish  adequate, 
streamlined,  and  reasonable  procedures 
for  the  States  to  use  to  obtain  public 
comment.  Alternatively,  even  if  one 
were  to  consider  it  unambiguously  clear 
that  public  conunent  is  necessary  for 
initial  permit  “applications,"  the  statute 
remains  ambiguous  as  to  whether  public 
notice  is  necessary  for  the  various 
permit  actions  listed  in  element  (4), 
including  not  only  “applications”  but 
also  “renewals”  and  “revisions". 
Congress  thus  did  not  clearly  require 
public  notice  and  comment  for  all 
“permit  actions.” 

Where  Congress  has  required  public 
notice  and  an  opportunity  for  comment 
in  title  V,  it  has  applied  the  requirement 
directly  to  the  sp>ecined  agency  action. 
Subsection  (d)  of  section  504,  for 
example,  provides  that  “[t]he  permitting 
authority  may,  ^fter  notice  and 
opportxmity  for  public  hearing,  issue  a 
general  permit  covering  numerous 
similar  sources."  42  U.S.C.  7661c(d).  See 
also,  e.g.,  42  U.S.C.  section  7661f(c)(2) 
(“Upon  petition  by  a  source,  the  State 
may,  after  notice  and  opportunity  for 
public  comment,  include  as  a  small 
business  stationary  source  for  purposes 
of  this  section  any  stationary  source 
which  does  not  meet  the  criteria  [for  a 
small  business]  but  which  does  not  emit 
more  than  100  tons  per  year  of  all 
regulated  pollutants.”)  (emphasis 
added). 

Numerous  provisions  in  the  Act  itself 
and  in  other  environmental  statutes 
setting  forth  notice  and  comment 
requirements  demonstrate  that  Congress 
can  and  does  formulate  and  apply 
explicit  provisions  for  public  comment 
to  particular  types  of  activities.  For 
example,  section  169A  of  the  Act 
requires  “notice  and  opportunity  for 
public  hearing”  before  the  EPA  may 
exempt  a  major  stationary  source  from  a 
retroHt  requirement  if  that  source  is 
contributing  to  visibility  impairment.  42 
U.S.C.  7491  (b),  (c)(1).  Similarly,  section 
165  of  the  Act  requires  that  construction 
permits  issued  for  new  major  emitting 
facilities  be  subject  to  “a  public  hearing 
*  *  *  with  opportunity  for  interested 
persons  *  *  *  to  appear  and  submit 
written  or  oral  presentations  on  the  air 


quality  impact  of  such  source.”  Id. 
section  7475(a)(2).  The  Clean  Water  Act 
requires  the  EPA  to  provide  an 
“opportunity  for  public  hearing”  before 
issuing  a  pollutant  discharge  permit,  33 
U.S.C.  1342(a)(1),  and  the  Resource 
Conservation  and  Recovery  Act  requires 
public  notice  and,  if  requested,  an 
“informal  public  hearing  (including  an 
opportunity  for  presentation  of  written 
and  oral  views)”  prior  to  the  issuance  of 
any  hazardous  facility  permit,  42  U.S.C. 
6974(b)(2). 

These  examples  all  reinforce  the  basic 
conclusion  that  if  Congress  meant  to 
require  a  conunent  period  for  ail  permit 
revisions.  Congress  would  have  directly 
so  stated.  The  absence  in  title  V  of  any 
explicit  provision  for  public  comment  on 
permit  amendments  suggests  that 
Congress  did  not  intend  to  require  such 
notice. 

We  note  that  the  opportunity  for 
judicial  review  in  element  (4)  is 
extended  to,  among  others,  “any  person 
who  participated  in  the  public  comment 
process.”  It  could  be  argued  that  this 
language  implies  the  need  for  public 
notice  and  opportunity  for  comment  in 
all  permitting  actions. 

However,  EPA  notes  that  element  (4) 
established  an  opportunity  for  judicial 
review,  not  public  comment.  It  would  be 
both  awkward  and  unusual  for  Congress 
to  specify  in  such  an  indirect  manner 
that  the  public  notice  and  comment 
element  must  apply  to  precise  categories 
of  permit  actions.  Thus  we  do  not  think 
it  is  plain  that  element  (4)  is  to  be  read 
in  conjunction  with  element  (3)  as  a 
reRnement  on  the  public  comment 
provision.  Rather,  it  can  be  argued  that 
under  element  (3),  the  extent  of  the 
public  comment  process  is  to  be 
determined  by  the  State  permitting 
agency  under  guidance  from  the  EPA, 
see  Natural  Resources  Defense  Council 
V.  EPA,  859  F.2d  at  175-76,  and  the  only 
clear  statutory  imperative  governing  the 
EPA’s  implementation  of  element  (3)  is 
that  any  procedures  for  public  notice 
and  comment  be  “[ajdequate, 
streamlined,  and  reasonable.” 

It  is  not  anomalous  that  judicial 
review  may  be  available,  but  notice  and 
comment  were  not  provided.  There  will 
be  available  a  record  for  judicial  review 
that  will  include  the  application  for 
minor  permit  modification  hied  by  the 
permittee,  the  proposed  permit,  the 
statement  of  basis  for  the  proposed 
permit,  and  the  State’s  Hnal  action. 
Courts  will  conduct  review  based  on 
that  administrative  record,  without 
having  to  create  a  new  administrative 
record  through  trial  de  novo,  a  result 
rejected  by  courts  in  the  past.  See 


generally  Camp  v.  Pitts,  411  U.S.  138, 
141-42  (1973). 

EPA  has  also  examined  the  language 
and  structure  of  section  505  of  the  Act. 
Section  505  of  the  Act  sets  forth,  inter 
alia,  a  procedure  under  which  EPA  will 
receive  copies  of  permit  applications  as 
well  as  applications  for  permit 
modifications  or  renewals.  See  42  U.S.C. 
7861d(a).  This  section  also  establishes 
procedures  whereby  the  EPA  may  object 
to  the  issuance  of  any  permit  id.  section 
7661d(b)(l).  and  for  notice  to  affected 
and  contiguous  States  of  permit 
applications  and  proposed  permits 
received  by  the  EPA.  Section  505(b)(2) 
provides  that  any  person  may  petition 
the  EPA  to  veto  a  proposed  permit  on 
the  basis  of  objections  raised  in  “the 
public  comment  period  provided  by  the 
permitting  agency.”  Id.  section 
7661d(b)(2). 

'The  EPA’s  initial  proposal  defined 
“permit  modifications”  and  “minor 
permit  amendment”  as  separate 
subclasses  of  “permit  revision.”  The 
logical  implication  of  such  a  distinction 
would  be  that  minor  permit  amendments 
would  not  be  subject  to  any  section  505 
review  procedures  [e.g.,  45'day  EPA 
review),  which  apply  to  permit 
applications,  “modiHcations,”  and 
renewals.  However,  if  the  terms 
“modification”  and  “revision”  are  used 
interchangeably,  then  minor  permit 
modifications  are  modifications  within 
the  meaning  of  section  505(a).  'The 
statute,  however,  is  unclear  on  the 
question  of  whether  Congress  used  the 
terms  “modifications”  and  “revision” 
interchangeably  in  title  V. 

Neither  “modification”  nor  “revision” 
is  defined  in  title  V.  Courts  presume  that 
“the  use  of  different  terminology  within 
a  statute  indicates  that  Congress 
intended  to  establish  a  different 
meaning,”  National  Insulation  Transp. 
Comm.  V.  ICC,  683  F.  2d  533,  537  (D.  C. 
Cir.  1982).  Interpreting  “modifications” 
as  a  subset  of  “revisions,”  as  the  EPA 
proposed  rule  did,  is  also  consistent 
with  the  dictionary  definitions  of 
“revise”  and  “modify.”  To  “revise”  is  • 
defined  generally  as  to  change,  amend, 
alter,  or  to  correct,  improve,  update.  See 
Webster’s  New  World  Dictionary  1130 
(rev.  ed.  1982).  Although  one  dictionary 
we  have  examined  does  define  “revise” 
to  mean  a  “[t]o  change  or  modify,”  The 
American  Heritage  Dictionary  1112 
(New  College  ed.  1976)  (as  in  to  “revise 
an  earlier  opinion”),  “modify"  is  usually 
defined  more  narrowly  as  to  limit, 
regulate,  moderate,  qualify,  change  or 
alter  partially,  reduce  in  degree,  or  make 
less  extreme,  severe,  or  strong.  See 
Webster’s  at  914;  Random  House  at  858; 
American  Heritage  at  844.  Accordingly, 
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EPA  believes  that  the  requirements  of 
section  505  do  not  necessarily  apply  to 
permit  revisions  as  distinct  from  permit 
modifications. 

Even  if  EPA  were  to  conclude  that  a 
minor  permit  modiHcation  constitutes  a 
“permit  modification"  within  the 
meaning  of  section  505(a],  that  would 
not  resolve  the  question  whether  section 
505  would  permit  EPA  the  discretion 
under  the  mandate  of  section  502(b}(6] 
to  create  a  procedural  distinction 
between  permit  modifications  that 
involve  a  title  I  modiHcation  and  those 
that  do  not.  In  this  regard,  section 
502(b)(10)  expresses  Congress's 
conclusion  that  changes  in  a  source's 
operations  or  practices  that  (i)  do  not 
constitute  a  title  I  modification  and  (ii) 
do  not  increase  emissions  above 
existing  allowables  will  require  no 
permit  revision  at  all  and  only  minimal 
administrative  review.  From  this,  EPA 
concluded  that  the  two  types  of  changes 
identified  in  section  502(b)(10)  are  in 
Congress's  view  the  most  important  in 
determining  the  procedural  treatment  to 
be  afforded  any  change  affecting  permit 
terms  or  conditions.  And  because,  under 
existing  regulations,  a  modification 
within  the  meaning  of  title  I  will  by 
definition  involve  emissions  increases 
that  trigger  the  application  of  new 
substantive  requirements  under  title  I. 
there  would  appear  to  be  strong  basis 
for  the  EPA  to  require  more  elaborate 
procedures  for  proposed  revisions 
involving  title  I  modifications.  Even  for 
minor  permit  modifications,  EPA 
concludes  that  it  is  appropriate  to  retain 
the  key  elements  of  section  505 — the  45 
day  EPA  review  and  veto  opportimity 
and  notice  to  affected  States. 

Section  505(b)(2)  allows  objections  to 
be  raised  for  the  first  time  before  the 
Administrator  if  “it  was  impracticable  to 
raise  such  objections  within  such  period 
or  unless  the  grounds  for  such  objection 
arose  after  such  period."  If  the  State  has 
provided  no  opportunity  for  public 
comment,  it  would  obviously  be 
impracticable  to  raise  objections  to  the 
proposed  permit  modification  during  the 
most  recent  public  comment  period. 
Similarly,  the  petitioner  could  plainly 
substantiate  a  claim  that  the  grounds  for 
objection  arose  “after  such  period." 
Thus,  under  the  section  505(b)(2) 
parenthetical  the  public  can  petition  the 
Administrator  regarding  minor  permit 
modifications  in  cases  where  the 
permitting  authority  has  not  provided 
for  a  prior  public  comment  period  on  the 
proposed  modification.  Based  on  the 
language  of  the  statute,  therefore,  it 
appears  that  in  section  505  Congress, 
has  not  “directly  spoken  to  the  precise 
question  at  issue"  so  as  to  foreclose 


EPA's  exercise  of  discretion.  Chevron, 

467  U.S.  at  842. 

(ii)  Reasonableness  of  minor  permit 
modification  procedures  under  Chevron. 
The  EPA  believes  the  procedures 
adopted  in  this  rule  for  minor  permit 
modifications  strike  a  careful  balance 
between  the  competing  statutory  goals, 
set  forth  in  section  502(b)(6),  that  permit 
procedures  be  “streamlined," 
“expeditious,"  “adequate,"  and 
“reasonable."  Further,  the  approach 
taken  in  the  final  rule  is  a  reasonable 
and  fair  accommodation  of  the 
comments  received  both  criticizing  and 
supporting  the  revision  procedures  in 
the  proposed  rule. 

EPA  received  many  comments  from 
industry  documenting  the  need  to  make 
operational  changes  expeditiously  in 
response  to  market  demands.  For 
example,  comment  IV-D-160  stated  that 
the  automobile  industry  must  be  able  to 
respond  quickly  to  market  and 
technological  changes  in  order  to 
maintain  its  market  share  relative  to 
foreign  competitors,  and  that  provisions 
for  expeditious  permit  revisions  for 
minor  emissions  increases  were  crucial 
to  this  effort. 

Certain  industries,  including  the 
pharmaceutical  industry,  pointed  out 
that,  owing  to  the  multi-purpose  nature 
of  both  the  equipment  and  processes 
used,  and  the  wide  variety  of  products 
produced,  the  need  for  adequate 
operational  flexibility  and  the  ability  to 
revise  permits  expeditiously  is  of  central 
concern  in  the  design  of  the  operating 
permits  rule.  See,  e.g.,  IV-I>-132.  In  fact, 
some  industry  commenters  asserted  that 
the  proposal's  minor  permit  amendment 
provisions  did  not  go  far  enough  in 
providing  for  operational  flexibility.  See, 
e.g.,  IV-D-241  (seven-day  waiting  period 
for  minor  permit  amendments  could 
economically  weaken  many  companies). 

EPA  believes  that  the  procedures  for 
minor  permit  modifications  in  the  final 
rule  accommodate  these  industry 
concerns  to  the  extent  possible  while 
maintaining  a  careful  balancing  of  the 
above-mentioned  statutory  goals  and 
preserving  the  integrity  of  the  permit 
process.  The  minor  permit  modification 
procedures  achieve  the  goals  of  being 
“streamlined"  and  “expeditious" 
because  they  allow  States  to  adopt 
procedures  under  which  sources  may 
make  permit  revisions  related  to 
operational  needs  without  delay  and 
without  the  need  to  submit  those 
revisions  to  public  notice  and  comment 
For  changes  resulting  in  increases  in 
emissions  below  de  minimis  threshold 
levels  set  by  the  permitting  authority 
and  approved  by  EPA,  the  permitting 
authority  may  group  these  revisions  on  a 


quarterly  basis  for  purposes  of  EPA  and 
affected  State  review.  For  changes 
resulting  in  emissions  increases  above 
these  threshold  levels  (but  below  title  I 
modiflcation  levels)  the  source  may 
implement  the  change  immediately  after 
filing  a  complete  application,  unless  the 
permitting  authority  establishes  a 
waiting  period.  In  either  case,  permitting 
authority,  EPA  and  affected  State 
review  may  occur  after  the  change  has 
been  made. 

In  contrast  to  the  industry  approval  of 
the  proposal's  minor  permit  amendment 
procedures.  State  and  environmental 
commenters  were  generally  critical  of 
these  provisions.  A  group  of 
Northeastern  States  (rV-D-192)  asserted 
that  seven  days  was  an  insuHicient 
period  to  review  a  proposed  permit 
revision.  An  environmental  group  (FV- 
D-158)  stated  that  the  minor  permit 
amendment  provisions  would  allow 
sources  to  increase  emissions  without 
legal  limit.  The  general  theme  of  these 
and  similar  comments  was  that,  by 
allowing  certain  permit  revisions  to  take 
place  without  the  same  public  notice 
and  comment  procedures  required  in 
permit  issuance  and  renewal,  the 
regulations  would  undermine  the 
effectiveness  of  the  permit  program  in 
implementing  and  enforcing  the 
requirements  of  the  Act. 

EPA  disagrees  with  these 
commenters.  Although  the  final  rule 
allows  approval  of  State  programs  that 
omit  public  notice  and  comment  for 
certain  permit  revisions,  the  various 
protections  associated  with  minor 
permit  modification  procedures  assure 
that  these  procedures  will  be 
“adequate"  and  “reasonable"  and  will 
not  undermine  the  permitting  authority's 
ability  to  implement  and  enforce  the 
Act.  To  begin  with,  the  rule  places 
several  significant  restrictions  on  the 
types  of  revisions  eligible  for  treatment 
as  minor  permit  modifications.  Among 
these  is  the  restriction  that  these 
procedures  not  be  used  for  significant 
changes  to  existing  monitoring, 
reporting,  or  recordkeeping 
requirements.  Section  70.7(e)(2)(i)(A)(3). 
Thus,  while  operational  changes,  such 
as  physical  plant  changes  or  changes  in 
utilization,  that  may  be  necessary  to 
respond  to  changing  market  conditions, 
may  be  the  subject  of  permit  revisions 
without  prior  governmental 
authorization  or  public  notice  and 
comment  significant  changes  related  to 
a  source's  compliance  regime  must 
undergo  full  review  before  being 
implemented. 

Several  other  protections  ensure  the 
adequacy  and  reasonableness  of  the 
minor  modification  procedures.  A  minor 
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permit  modification  will  not  be  deemed 
to  have  issued  for  purposes  of  Federal 
law  until  EPA  has  had  the  opportunity 
to  review  the  proposed  modiHcation  for 
compliance  with  the  Act.  Likewise, 
affected  States  will  have  an  opportunity 
to  review  and  comment  on  proposed 
revisions  and  to  make  their  views 
known  to  EPA  prior  to  issuance.  These 
governmental  review  requirements  will 
help  ensure  that  any  modification  of  a 
permit  accomplished  through  minor 
permit  modification  procedures  will 
comply  with  the  Act  and  the 
requirements  of  this  part. 

The  rule  provides  the  source  with  an 
additional  incentive  to  comply.  The  rule 
provides  that  the  permitting  authority 
may  enforce  the  original  permit  terms  if 
the  source  should  fail  to  comply  with  its 
proposed  terms  during  the  pendency  of 
the  minor  permit  modiHcation. 

Even  after  a  minor  permit 
modification  has  been  properly  “issued” 
following  review  by  the  permitting 
authority  and  EPA,  the  source  remains 
responsible  for  compliance  with  the  Act. 
Revisions  effected  through  minor  permit 
modiHcation  procedures  do  not  receive 
the  protection  of  the  permit  shield,  so 
the  permitting  authority,  EPA,  and 
private  citizens  may  enforce  the 
applicable  requirements  and  the 
requirements  of  part  70  regardless  of 
how  the  permit  has  been  revised. 

Finally,  the  concern  regarding  the 
potential  to  increase  emissions  without 
legal  limit  under  the  minor  permit 
modiHcation  procedures  is  misplaced, 
and  is  based  on  a  misunderstanding  of 
title  V  and  the  substantive  requirements 
of  the  Act. 

As  discussed  above,  title  V  is 
primarily  procedural,  and  is  not 
generally  intended  to  create  any  new 
substantive  requirements.  Nor  are  title  V 
programs  required  to  establish  any  sort 
of  “cap”  on  emissions  unless  derived 
from  a  substantive  requirement  in 
another  title  of  the  Act.  The  title  V 
permit  is  intended  to  record  in  a  single 
document  the  substantive  requirements 
derived  from  elsewhere  in  the  Act. 
Therefore,  in  most  cases  the  only 
emissions  limits  contained  in  the  permit 
will  be  emissions  limits  that  are 
imposed  to  comply  with  the  substantive 
requirements  of  the  Act  (including  SIP 
requirements).  The  permit  itself  will  not 
impose  any  sort  of  independent  “cap” 
on  emissions  except  where  requested  by 
the  source.  This  might  occiu*,  for 
example,  in  order  to  limit  the  source's 
potential  to  emit  through  a  federally- 
enforceable  mechanism  for  the  purpose 
of  lawfully  avoiding  substantive 
requirements  of  the  other  titles  that 
would  apply  in  the  absence  of  a  cap. 


Like  the  minor  permit  amendment 
provisions  of  the  proposed  rule,  the 
minor  permit  modiHcation  provisions  in 
the  final  rule  explicitly  prohibit  changes 
that  would  (1)  constitute  title  I 
modiHcations,  or  (2)  violate  any 
applicable  requirement  of  the  Act. 
Applicable  requirements  include  MACT 
standards,  NESHAP,  RACT  limits 
contained  in  a  SIP,  NSPS,  BACT,  lowest 
achievable  emission  rate  standards,  and 
work  practice  standards  established 
pursuant  to  a  SIP,  and  other  Federal 
requirements  (including  SIP  limits).  The 
minor  permit  modiHcation  procedure 
cannot  be  used  to  exceed  any  of  these 
limits.  It  should  be  pointed  out  in  this 
regard  that  the  Act  implicitly  prohibits 
“stacking”  of  emissions  increases  under 
the  minor  permit  modification 
procedures.  The  EPA  has  long  held  that 
stacking  is  unlawful  where  it  is  done  for 
the  purpose  of  improperly  evading  full 
permit  modification  procedures  under 
title  I.  See,  e.g.,  54  FR  27274,  27281  (June 
29, 1989)  (prohibition  against  use  of 
“sham”  minor  source  permits  for 
purpose  of  evading  major  NSR 
requirements  under  title  I). 

It  is  also  worth  noting  that  title  I 
establishes  additional  substantive  limits 
that  would  prevent  unlimited  vertical 
stacking  in  specific  instances.  For 
example,  section  182(c)(6)  establishes  de 
minimis  levels  for  ozone  precursors  in 
serious,  severe,  and  extreme 
nonattainment  areas  that  limit  increases 
for  purposes  of  title  I  modifications  to  25 
tons  when  aggregated  with  all  other  net 
increases  in  emissions  at  the  source 
over  the  five  years  preceding  the 
change.  Thus,  for  these  areas,  there  is  a 
cumulative  limit  of  25  tons  that,  if 
exceeded,  would  trigger  a  title  I 
modification  and  would  prevent  the 
source  from  using  the  minor  permit 
modification  procedures  for  changes 
above  these  limits.  In  other 
nonattainment  areas  and  in  attainment 
areas,  certain  increases  above 
prescribed  “significance  levels”  would 
also  be  aggregated  with  all  other  net 
increases  in  emissions  at  the  source 
within  a  five-year  contemporaneous 
period.  See,  e.g.,  40  CFR  §  52.21(b)(2) 
and  (3). 

It  bears  emphasis  that  the  minor 
permit  modification  procedures  set  forth 
in  the  final  rule  set  the  minimum 
standard  for  an  approvable  State  permit 
program.  States  are  free  to  establish 
permit  revision  procedures  more 
stringent  than  those  set  forth  in  this  rule. 
The  EPA  recognizes  that  most  States 
have  already  adopted  some  form  of 
operating  permits  program  and,  based 
on  their  own  experience,  have 
developed  different  approaches  for 


processing  permit  revisions.  The  EPA 
also  recognizes  that  different  States 
have  different  environmental  concerns. 
For  example.  States  that  have  serious 
nonattainment  problems  may  wish  to 
adopt  more  stringent  review  procedures 
than  those  that  do  not.  The  final  rule 
allows  State  the  flexibility  to  design 
permit  programs  or  to  adapt  their 
existing  programs  to  meet  their 
individual  circumstances,  provided  the 
minimum  requirements  of  part  70  are 
met. 

(iii)  De  minimis  justification  for  minor 
permit  modification  procedures.  The 
EPA  starts  from  the  assumption  that,  in 
the  context  of  regulatory  statutes  there 
is  “virtually  a  presumption  in  *  *  * 
favor  [of  de  minimis  exemptions],” 

Public  Citizen  v.  Young,  831  F.2d  1108, 
1113  (D.C.  Cir.  1987),  and  they  will  be 
inferred  “save  in  the  face  of  the  most 
unambiguous  demonstration  of 
congressional  intent  to  foreclose  them.” 
Alabama  Power,  636  F.2d  at  357.  If  such 
an  exemption  were  statutorily 
permissible  and  otherwise  valid,  it 
would  allow  omission  of  public  notice 
and  comment  in  genuinely  de  minimis 
cases,  even  assuming  that  under  step 
one  of  Chevron  the  Act  unambiguously 
required  public  notice  and  comment  for 
all  permit  actions. 

In  Public  Citizen,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  reviewed 
the  law  in  this  area  in  the  context  of  the 
“Delaney  Clause”  of  the  Color  Additive 
Amendments  of  1960,  a  provision  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  that  bars  the  Food  and  Drug 
Administration  (FDA)  from  listing  any 
color  additive  “found  *  *  *  to  induce 
cancer  in  man  or  animal,”  21  U.S.C. 
section  376  (b)(5)(B);  such  FDA  listing  is 
a  prerequisite  for  an  additive’s  legal  use. 
The  court  found  that  the  language, 
structure,  and  legislative  history  of  the 
Color  Additive  Amendments  clearly 
foreclosed  any  de  minimis  exemption 
authority,  because,  although  the  cancer 
risks  of  the  products  did  indeed  appear 
“trivial,”  831  F.2d  at  1111,  the  statute 
was  sufficiently  rigid  to  preclude 
application  of  the  de  minimis  doctrine. 
In  reaching  this  conclusion,  the  court 
found  that  “the  [statutory]  language 
itself  is  rigid;  the  context — an 
alternative  design  admitting 
administrative  discretion  for  ail  risks 
other  than  carcinogens — tends  to 
confirm  that  rigidity.  *  *  *  [T]he 
legislative  history  *  *  *  only 
strengthens  the  inference.”  831  F.2d  at 
1113. 

The  language,  structure,  and 
legislative  history  of  title  V  do  not 
indicate  that  “Congress  has  been 
extraordinarily  rigid."  Alabama  Power, 
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636  F.2d  at  360-61,  precluding  the 
virtual!  ]  *  *  *  presumption,"  Public 
Citizen.  831  F.2d  at  1113,  that  EPA  may 
lawfully  seek  to  frame  de  minimis 
exemptions  from  permit  review 
requirements.  Accordingly,  such 
exemption  authority  is  available  to 
support  a  minor  amendment  procedure. 

With  regard  to  the  language  and 
structure  of  title  V,  a  number  of 
provisions  are  relevant.  A  modification 
procedure  insulates  a  source  that 
complies  with  its  requirements  from 
liability  under  section  502(a),  which 
provides  that  “it  shall  be  unlawful  for 
any  person  to  violate  any  requirement  of 
a  permit  issued  under  this  subchapter," 

42  U.S.C.  section  7861a(a).  This 
prohibition  is  similar  to  that  set  out  in 
section  165(a)  of  the  Act,  the  provision 
at  issue  in  Alabama  Power  ("No  major 
emitting  facility  *  •  *  may  be 
constructed  unless  a  permit  has  been 
issued").'Under  title  V,  Congress 
nowhere  prescribed  an  inflexible 
adherence  to  permit  allowables.  To  the 
contrary,  where  the  statutory  design 
both  contains  a  prohibition  on 
exceedance  of  permit  limits  and 
authorizes  modifications  of  such  limits 
through  procedures  that  must  be  both 
"streamlined"  and  “expeditious,"  id. 
section  7661a(b)(6),  title  V  allows  an 
exemption  for  minor  exceedances  on  the 
basis  of  a  de  minimis  rationale. 

Likewise,  the  legislative  history  of  the 
relevant  statutory  provisions  and  title  V 
as  a  whole  is  consistent  with  this 
approach. 

Given  that  the  statute  does  not 
explicitly  preclude  the  crafting  of  a  de 
minimis  exemption  for  minor 
exceedances  of  permit  allowables,  the 
question  remains  whether  the  de 
minimis  exemption  here  satisfies  the 
principle  articulated  in  Alabama  Power 
for  justification  of  a  de  minimis 
exemption  that  the  “burdens  of 
regulation  yield  a  gain  of  trivial  or  no 
value."  636  F.2d  at  361.  The  minor  permit 
modification  provisions  of  this  rule 
comport  with  this  criterion  for 
establishment  of  a  de  minimis 
exemption  because  public  review  of 
changes  effected  through  the  minor 
modification  track  would  yield  a  trivial 
gain  in  furthering  the  ultimate  goal  of  the 
title  V  permit,  namely,  to  assure 
compliance  with  the  requirements  of  the 
Act.  For  the  reasons  stated  below,  EPA 
believes  this  application  of  the  de 
minimis  concept  follows  directly  from 
the  EPA's  prior  actions  to  follow  the 
directives  of  the  Alabama  Power 
decision. 

Central  to  this  conclusion  is  the  rule's 
limitation  that  no  revision  may  be 
processed  as  a  minor  modification  if  it 


would  constitute  a  title  I  modification. 

By  regulation,  EPA  has  limited 
modifications  under  parts  C  (prevention 
of  significant  deteriorations)  and  D 
(nonattainment)  of  title  I  to  changes  that 
would  not  increase  emissions  beyond 
certain  “significance  levels.”  These 
significance  levels,  established  in 
response  to  the  Alabama  Power 
decision  following  careful  analysis  by 
EPA  of  the  legal  and  air  quality 
considerations,  have  never  been 
challenged  and  remain  in  effect.  See  40 
CFR  §  51.165(a)(l)(x).  See  also  45  FR 
52676  (August  7, 1980).  In  fact.  Congress 
endorsed  this  de  minimis  approach  in 
the  1990  Act  Amendments.  It  did  so  in 
part  by  setting  specific  statutory  de 
minimis  levels  for  major  modifications 
in  certain  areas,  and  by  leaving  in  EPA's 
other  de  minimis  exceptions 
undisturbed.  See,  e.g..  sections  182(d)(6) 
and  182(e)(2).  The  minor  permit 
modification  track  is  therefore  limited  to 
increases  in  emissions  levels  long 
recognized  under  the  Act  as 
insigniHcant. 

Compared  to  this  established 
exemption  from  NSR,  the  minor  permit 
modification  procedure  in  fact  presents 
a  stronger  case  for  a  de  minimis 
exemption  from  Act  requirements  for  the 
following  reasons.  First,  as  noted  above, 
the  de  minimis  exemption  for  minor 
permit  modifications  is  taken  from  a 
statutory  context  far  more  flexible  than 
was  the  case  for  the  NSR  de  minimis 
exemption.  The  statutory  provisions  in 
question  in  Alabama  Power  required 
that  a  permit  be  obtained  for  any 
“modification"  to  a  major  stationary 
source.  The  directive  of  title  V  that 
permit  procedures  be  “streamlined"  and 
“expeditious"  indicates  the  intent  to 
allow  far  more  flexibility  in  the 
establishment  of  revision  procedures. 

Secondly,  the  de  minimis  exemption 
established  in  response  to  Alabama 
Power  allowed  a  source  to  avoid 
altogether  the  considerable  review 
requirements  associated  with  NSR 
under  parts  C  and  D  of  title  I.  In  this 
case,  the  exemption  is  merely  from  the 
public  notice  and  comment  component 
of  a  regulatory  review  scheme  that 
remains  largely  intact.  Thus,  while 
increases  in  emissions  up  to  title  I 
significance  levels  would  normally 
escape  governmental  and  public  review 
entirely  under  the  NSR  procedures  of 
parts  C  and  D,  the  same  changes  to  a 
title  V  permit  will  be  reviewed  by  the 
State  and  EPA  for  compliance  with  all 
applicable  requirements  of  the  Act. 

Moreover,  the  NSR  exemption  allows 
a  source  to  avoid  signiHcant  substantive 
requirements,  such  as  the  requirement  to 
install  technological  controls  or  to 


obtain  emissions  offsets  from  other 
sources  in  the  area  prior  to  construction. 
By  contrast,  the  minor  permit 
modiHcation  procedure  is  an  exemption 
from  certain  procedural  requirements 
only.  Any  change  effected  through  minor 
permit  modifications  must  comply  with 
all  substantive  Act  requirements. 

EPA  received  a  comment  addressing 
the  analysis  in  the  Department  of  Justice 
opinion.  Although  this  comment  was 
received  very  late  in  the  process,  it  has 
been  carefully  considered.  In  general, 
the  analysis  in  the  Department's  opinion 
speaks  for  itself.  A  few  speciHc  points 
merit  response,  however. 

First,  the  commenter  contends  that 
providing  an  opportunity  for  judicial 
review  of  minor  permit  amendments 
without  providing  also  for  public  notice 
and  comment  would  require  courts  to 
conduct  trials  de  novo  because  there 
would  be  no  administrative  record. 
However,  as  noted  earlier  in  this 
preamble,  there  will  be  a  record  for 
review,  consisting  at  least  of  the  permit 
modihcation  application,  the  proposed 
permit  and  statement  of  basis,  and  the 
State’s  final  action. 

The  commenter  also  asserted  that, 
while  the  de  minimis  concept  may  be 
appropriate  to  liihit  the  scope  of  an 
agency's  authority,  it  may  not  find 
application  where  an  agency  seeks  to 
limit  the  extent  of  public  review  of 
matters  already  within  its  jurisdiction. 
The  EPA  believes  that,  to  Ae  contrary, 
the  latter  case  Hnds  more  support  in 
judicial  precedent  establishing  authority 
for  de  minimis  exemptions.  The  primary 
test  of  the  legal  sufficiency  of  an 
administratively-created  de  minimis 
exemption  is  that  the  burden  of 
regulation  must  yield  a  gain  of  “trivial  or 
no  value.”  Alabama  Power,  636  F.2d  at 
360-361.  If  a  gain  of  trivial  or  no  value 
would  result  from  the  inclusion  of 
certain  activities  within  the  regulatory 
jurisdiction  of  an  agency,  there  must 
similarly  be  at  best  a  trivial  gain  when 
those  same  activities,  once  brought 
within  the  agency's  authority,  are 
merely  exempted  hx>m  requirement  to 
undergo  public  review.  This  is  precisely 
the  case  here,  because  the  same  de 
minimis  emissions  levels  established  for 
purposes  of  exemption  from  the  NSR 
requirements  will  serve  to  limit  the 
changes  eligible  for  processing  through 
minor  permit  modifications.  The  present 
rule  therefore  presents  an  even  stronger 
case  than  the  new  source  review 
thresholds  for  application  of  the  de 
minimis  principles  established  in  the 
Alabama  Power  decision,  as  it  has  been 
implemented  by  EPA  for  over  a  decade. 

This  commenter  also  asserted  that 
allowing  permit  terms  to  be  modified 
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without  notice  to  the  general  public 
would  frustrate  the  requirement  that 
permits  be  enforceable.  But  contrary  to 
the  commenter’s  claim,  nothing  in  minor 
modification  procedures  insulates  a 
source  from  or  citizen  enforcement 
of  the  modifled  permit  terms  or  the 
requirements  of  the  Act.  First,  any 
permit  that  is  modified  using  minor 
modiHcation  procedures  will  be  a  matter 
of  public  record  on  file  with  the 
permitting  authority  pursuant  to  section 
503(e)  of  the  Act.  Citizens  may  obtain  a 
copy  of  any  permit,  as  amended,  from 
the  permitting  authority  or  the  relevant 
EPA  Region  for  the  purpose  of  enforcing 
its  terms.  Second,  today's  rule 
speciHcally  denies  the  permit  shield  to 
changes  incorporated  into  a  permit  using 
minor  modification  procedures.  If  a 
citizen  believes  that  a  minor  permit 
modiHcation  violates  the  underlying 
requirements  of  the  Act,  the  citizen  may 
always  seek  to  enforce  the  Act's 
requirements  if  the  source  is  relying  on 
its  modified  permit  to  demonstrate 
compliance  with  those  requirements  of 
the  Act. 

The  commenter  also  alleges  that  EPA 
provided  the  public  with  inadequate 
notice  of  its  intention  to  rely  on  a  de 
minimis  rationale  as  a  ground  for 
denying  public  participation  on  minor 
permit  modiHcations.  On  the  contrary, 
the  Agency's  notice  of  proposed 
rulemaking  so  clearly  pointed  toward  a 
de  minimis  rationale  that  the  adoption 
of  such  a  rationale  in  these  Hnal  rules 
can  readily  be  seen  as  a  logical 
outgrowth  of  the  Agency's  proposal.  See, 
Small  Refiner  Lead  Phase  Dawn  Task 
Farce  v.  EPA.  705  F.2d  506,  547,  549  (D.C. 
Cir.,  1983):  City  of  Stoughton  v.  EPA,  858 
F.2d  747,  753  (D.C..  Cir.,  1988).  The 
provision  in  question  called  “minor 
permit  amendments"  (§  70.7(f))  in  the 
proposal  concerned  what  emissions 
increases  could  be  considered 
sufficiently  small  that  they  could  be 
instituted  without  public  participation, 
an  inquiry  which  covers  whether 
increases  are  so  small  as  to  be  de 
minimis.  Proposal  §  70.7(f)  applied  if  the 
proposed  revision  “does  not  constitute  a 
modification  under  any  provision  of  title 
I  of  the  Act”.  In  turn,  under  the 
landmark  decision  of  Alabama  Power  v. 
Castle,  636  F.2d  323  (D.C.  Cir.,  1979),  de 
minimis  emissions  increase  may  be 
exempted  from  consideration  as 
“modifications”.  Hence,  the  use  of  the 
term  modification  put  the  public  on 
notice  that  de  minimis  was  an  issue  in 
the  rule  making.  Indeed,  the  Agency 
received  numerous  comments  (e.g.,  IV- 
D-208,  IV-D-312.  IV-O-323)  that  minor 
permit  amendments  were  justified  as  de 
minimis  under  Alabama  Power.  During 


the  comment  period,  several  State 
groups  (IV-D-121.  IV-D-232,  IV-&^270) 
and  one  environmental  group  (N-D-81) 
addressed  the  issue  of  appropriate  de 
minimis  thresholds.  Finally,  the 
commenter's  own  comment  addressed 
the  de  minimis  issue.  In  sum,  the  EPA 
proposal  provided  sufHcient  notice  that 
de  minimis  was  an  approach  that  might 
be  adopted  as  a  final  outcome  in  the 
rulemaking. 

(c)  Legal  basis  for  section  502(a) 
exemption.  EPA's  model  regulations 
outlining  an  option  for  minor  permit 
modifications  preserve  the  elements  of 
permitting  authority,  affected  States, 
and  EPA  review.  They  allow  a  source  to 
make  the  proposed  change  after  notice, 
but  before  the  review  procedures  have 
been  completed.  Thus  the  procedures  in 
effect  temporarily  exempt  the  source 
from  the  technical  requirement  of 
section  502(a)  that  a  source  operate  in 
compliance  with  its  permit.  The  basis 
for  such  limited  exemption  resides  in  the 
doctrine  of  Alabama  Power  Co.  v. 

Castle,  636  F.2d  323,  357-361  (D.C.  Cir. 
1979),  where  the  D.C.  Circuit  set  forth 
“the  principles  pertinent  to  an  agency's 
authority  to  adopt  general  exemptions  to 
statutory  requirements.” 

In  Alabama  Power,  the  Court 
observed  that  “Unless  Congress  has 
been  extraordinarily  rigid,  there  is  likely 
a  basis  or  an  implication  of  de  minimis 
authority  to  provide  exemption  when 
the  burdens  of  regulation  yield  a  gain  of 
trivial  or  no  value.”  Id.  at  360-361.  Far 
from  being  “extraordinarily  rigid"  with 
respect  to  procedures  governing  permit 
actions.  Congress'  intent  in  title  V,  as 
evidenced  in  section  502(b)(6)  and 
elsewhere,  was  to  establish  a  flexible 
standard:  procedures  for  “expeditious 
review  of  permit  actions”  that  are 
“adequate,  streamlined,  and 
reasonable”.  In  title  V  Congress 
repeatedly  demonstrated  interest  in 
balancing  the  need  for  “expeditious 
action”  by  the  permitting  authority  with 
the  need  for  adequate  governmental  and 
public  oversight  of  the  permitting 
process  (see,  e.g.  502(b)(7),  (8)). 

The  minor  permit  modification 
procedures  outlined  in  EPA's  regulations 
allow  States  to  create  a  highly  limited 
de  minimis  exemption  that  satishes  the 
requirements  of  Alabama  Power.  The 
Administrator  has  determined  that 
States  could  Hnd  that  requiring  review 
by  the  permitting  authority,  EPA,  and 
affected  States  to  take  place  before  a 
source  can  make  a  change  qualifying  for 
treatment  as  a  minor  permit 
modifrcation  may  impose  great  burdens 
on  industry  and  State  regulatory 
systems,  while  any  beneHt  that  would 
accrue  would  be  trivial.  The  regulations 


require  ample  safeguards  to  ensure  that 
such  a  temporary  exemption  (to  the 
formal  requirement  of  compliance  with 
all  permit  terms  while  a  modification 
application  is  pending)  is  truly  de 
minimis  in  scope  and  impact. 

First,  a  State  could  not  allow  a  change 
to  qualify  for  minor  permit  modification 
procedures  unless  it  were  less  than  a 
title  I  modification  and  met  certain 
additional  eligibility  criteria.  These 
stringent  criteria,  described  in 
paragraph  (c)  below,  will  assure  that 
this  procedure  is  not  used  for  signiHcant 
changes.  Second,  the  State  could  not 
allow  a  change  to  be  made  until  after 
the  source  Hied  a  complete  application 
for  a  permit  modification. 

Third,  the  State  could  allow  the 
source  to  make  the  change  it  proposed, 
but  the  source  must  bear  the  full  risk  of 
the  consequences  if  its  proposed 
modification  is  subsequently 
disapproved.  Moreover,  no  “permit 
shield”  attaches  to  any  minor  permit 
modification.  The  only  exemption  that 
the  source  could  receive,  and  it  would 
be  a  temporary  one  lasting  only  until  its 
permit  application  is  processed,  is  from 
the  technical  requirement  that  the 
source  comply  with  the  existing  permit 
terms  that  are  the  subject  of  the 
proposed  modification.  The  source 
would  continue  to  be  subject  to  all 
applicable  requirements,  and  to  those 
permit  terms  not  addressed  by  its 
proposed  modification. 

If  a  source  chooses  to  make  a  change 
before  final  action  on  its  proposed 
modification,  and  that  change  is 
subsequently  disapproved,  enforcement 
proceedings  may  be  brought  for  any 
violation  of  applicable  requirements 
resulting  from  the  change.  Furthermore, 
if  the  source  chooses  to  implement  a 
change  prior  to  issuance  of  a  revision 
and  the  permitting  authority  does  not 
take  final  action  on  the  application  in  a 
timely  fashion,  the  public  may  have  the 
opportunity  under  State  law  to  seek  a 
State  court  order  requiring  the 
permitting  authority  to  act  bnally  on  the 
application,  and  can  seek  enforcement 
of  the  applicable  requirements  of  the 
Act  if  it  believes  the  revision  violates 
the  Act. 

Given  these  consequences,  no  source 
would  lightly  undertake  to  make  a 
change  while  awaiting  a  permit 
modification.  Emissions  resulting  from 
changes  that  are  subsequently 
disapproved  would,  moreover,  be  small 
and  limited  in  time.  Since  the  permit 
must  issue  or  be  denied  in  90  days,  the 
potential  for  significant  illegal  emissions 
increases  to  occur  is  negligible.  Thus  the 
environmental  consequences  of  this  de 
minimis  exemption  are  trivial. 
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Furthermore,  a  State  might  determine 
that  the  exemption  is  desirable  because 
it  would  free  the  regulatory  system  to 
devote  resources  to  processing 
significant  modifications,  without 
holding  up  smaller  changes  with  low 
environmental  risk.  It  would  also 
preserve  for  the  permit  modification 
process  the  protections  of  governmental 
oversight,  thereby  ensuring  the  integrity 
of  the  permit  system  without 
unnecessarily  burdening  regulatory 
authorities  or  regulated  industry. 

The  Administrator  concludes  that 
such  a  de  minimis  exemption  is  well 
within  his  discretion,  and  comports  with 
the  regulatory  objectives  of  title  V.  A 
permitting  authority  may  reasonably 
determine  that  regulations  based  on  this 
de  minimis  exemption  provide 
"adequate,  streamlined,  and  reasonable 
procedures"  for  permit  modiHcations. 

With  these  tracks,  EPA  believes  it  has 
provided  States  with  an  example  of 
adequate,  streamlined,  and  reasonable 
procedures  for  handling  permit 
revisions.  States  may  meet  their 
obligation  to  adopt  such  procedures 
using  EPA's  model  or  provisions  that  are 
substantially  equivalent.  A  State's 
substantially  equivalent  procedures 
need  not  be  identical  to  ^A's  model, 
nor  are  the  procedures  set  forth  in 
§  70.7(e)  meant  to  preempt  the  States 
from  requiring  additional  process  before 
allowing  a  change  to  take  effect  or 
before  granting  a  permit  revision. 

(d)  Description  of  final  rule.  Following 
is  a  description  of  how  the  model  set 
forth  in  |  70.7(e)  would  work.  The  model 
attempts  to  match  the  significance  and 
complexity  of  the  proposed  revision 
with  the  nature  and  degree  of  the 
process  required.  Changes  that  qualify 
for  minor  permit  modiHcation 
procedures  could  be  made  immediately 
after  notifying  the  permitting  authority. 
SigniHcant  changes  could  not  be  made 
until  the  permitting  authority  issued  the 
permit  modiHcation  after  review  by 
affected  States,  the  public,  and  the 
Administrator. 

Criteria  for  minor  permit  modification 
procedures:  State  programs  must  include 
criteria  for  determining  which  types  of 
modifications  undergo  which  review 
j  process.  Today's  rule  sets  forth  criteria 
!  describing  the  types  of  modifications 
;  that  can  be  processed  on  an  expedited 
i  basis,  although  States  can  adopt  more 
f  restrictive  criteria.  Under  these  criteria. 
State  programs  caimot  use  minor  permit 
modification  procedures  except  for 
modifications  that: 

(1)  Do  not  violate  any  applicable 
requirement; 

(2)  Do  not  involve  significant  changes 
to  existing  monitoring,  reporting,  or 


recordkeeping  requirements  in  the 
permit  (as  discussed  below); 

(3)  Do  not  require  or  change  a  case- 
by-case  determination  of  an  emission 
limitation  or  other  standard  (such  as  a 
case-by-case  MACT  determination 
under  section  112(g)  of  the  Act  or 
equivalency  determinations  for  RACT 
limits  under  title  I),  or  a  source-specific 
determination  of  ambient  impacts,  or  a 
visibility  or  increment  analysis; 

(4)  Do  not  seek  to  establish  or  change 
a  permit  term  or  condition  for  which 
there  is  no  corresponding  underlying 
applicable  requirement  and  that  the 
source  has  assumed  to  avoid  an 
applicable  requirement  to  which  it 
would  otherwise  be  subject  (as,  for 
instance,  a  change  to  a  previously 
established  voluntary  cap  to  escape  new 
source  review); 

(5)  Are  not  modifications  under  any 
provision  of  title  I  of  the  Act;  and 

(6)  Are  not  required  by  the  State 
program  to  be  processed  as  a  significant 
modification. 

Only  insignificant  changes  in  existing 
monitoring,  reporting,  and  recordkeeping 
requirements  may  go  through  the  minor 
permit  modification  procedures  of 
§  7d.7(e)  (2)  and  (3).  An  example  of  an 
insignificant  change  in  monitoring  would 
be  a  switch  from  one  validated 
reference  test  method  for  that  pollutant 
and  source  category  to  another,  where 
the  permit  does  not  already  provide  for 
an  alternative  test  method. 

The  final  rule  also  allows  States  to 
process  “economic  incentives,  emissions 
trading,  marketable  permits,  or  other 
similar  approaches"  under  the  minor 
permit  modification  process,  if  the 
underlying  SIP  or  EPA  rule  provides 
explicitly  for  use  of  minor  permit 
modification  procedures  when 
implementing  these  types  of  changes. 
EPA  is  providing  this  form  of  permit 
modification  for  the  same  reason  that  it 
is  expanding  the  use  of  the  operational 
flexibility  provisions  for  emissions 
trading:  to  encourage  the  use  of  market- 
based  strategies,  and  to  allow  flexibility 
for  processing  changes  under  these 
programs,  consistent  with  the 
requirements  of  title  V.  The  term  “other 
similar  approaches"  includes  other 
programs  that  may  achieve  a  similar 
result  as  an  economic  incentive 
program,  a  marketable  permits  program, 
or  an  emission  trading  program,  but  that 
may  use  a  different  mechanism  or 
approach.  This  term  is  meant  to  allow 
States  to  use  the  minor  permit 
modification  process  for  other  programs 
that  may  be  developed  in  the  future, 
provided  that  the  underlying 
requirement  explicitly  allows  for  this 
type  of  processing.  As  with  similar 
provisions  elsewhere  in  this  rule,  future 


SIFs  and  EPA  rules  would  have  to 
contain  compliance  requirements  and 
procedures  ^at  would  assure  that  any 
or  all  market-based  programs  are 
quantiHable,  accountable,  and 
enforceable,  and  based  on  replicable 
procedures  for  determining  the  emission 
reductions  expected  hx)m  the  program. 

Minor  permit  modiHcation  procedures 
for  individual  permit  modifications.  If 
the  source  requested  the  minor  permit 
modiHcation  process,  the  source  could 
make  the  proposed  change  while  its 
application  was  pending.  The  types  of 
changes  that  can  be  made  using  minor 
permit  modiHcation  procedures  vary. 
Thus,  it  does  not  make  sense  to  insist 
that  States  follow  identical  procedures 
in  all  circumstances,  provided  that  the 
States  comply  with  the  minimum  time 
period  speciHed  in  these  rules.  Review 
by  the  permitting  authority,  aHected 
States,  and  the  Administrator  could 
occur  concurrently.  The  permitting 
authority  could  then  issue  (or  deny)  the 
permit  modiHcation. 

A  soimce  may  request  minor  permit 
modiHcation  processing  of  a  permit 
modiHcation  by  Hling  a  complete 
application  demonstrating  that  it 
qualiHes  for  such  treatment.  The 
application  must  also  include  the 
source's  suggested  draft  permit.  The 
source  may  make  the  proposed  change 
after  Hling  a  complete  application. 

During  the  pendency  of  an  application 
for  a  minor  permit  modiHcation,  a 
source  would  receiye  a  qualiHed 
exemption  from  the  requirement  that  it 
comply  with  its  existing  permit  terms, 
but  the  exemption  would  be  in  eHect 
only  while  the  source  operates  in 
compliance  with  its  proposed  permit 
terms  and  conditions.  If  a  source  uses 
minor  permit  modiHcation  procedures  to 
make  the  change,  during  the  pendency 
of  its  application  the  source  need  not 
comply  with  the  existing  permit  terms 
and  conditions  it  seeks  to  modify,  but 
must  comply  with  both  the  applicable 
requirements  governing  the  change  and 
the  proposed  permit  terms  and 
conditions.  Thus,  if  a  source  uses  minor 
permit  modiHcation  procedures  to  make 
such  a  change,  an  enforcement  action 
always  may  be  brought  to  enforce  the 
underlying  applicable  requirements  with 
respect  to  the  change.  Furthermore,  if  a 
source  violates  the  proposed  permit 
terms  and  conditions,  it  will  lose  its 
exemption  from  complying  with  its 
existing  permit  terms  and  conditions, 
and  an  action  enforcing  the  existing 
permit  terms  and  conditions  may  be 
brought 

The  permit  shield  otherwise  allowed 
under  S  70.6(f)  cannot  be  granted  to 
permit  terms  resulting  Horn  minor  permit 
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modifications.  Requiring  the  source  to 
be  bound  by  the  underlying  applicable 
requirements  irrespective  of  a  minor 
permit  modification  helps  ensure  that 
providing  additional  process  for  minor 
permit  modiRcations  would  provide  only 
trivial  beneRts  and  provides  a  limit  on 
the  emissions  increases  available  which 
could  occur  “stacking.” 

Within  5  working  days  of  receipt  of  a 
complete  permit  application,  the 
permitting  authority  must  fulRll  its 
obligations  under  §  70.8(a](l]  and  (b)(1) 
to  notify  affected  States  of  the  requested 
permit  modification  and  transmit  the 
proposed  permit  and  other  necessary 
documents  to  the  Administrator.  For 
purposes  of  EPA  review  and  petitions  to 
EPA,  the  draft  permit  would  be  the  same 
as  the  proposed  permit.  The  permitting 
authority  would  have  to  respond 
promptly  to  affected  States’ 
recommendations.  If  EPA  objected  to  a 
permit  modiRcation,  then  the  procedures 
in  S  70.8  of  this  part  would  apply. 

The  Rnal  rule  requires  45  days  for 
EPA  review  of  and  opportunity  to  veto 
permit  modiRcaRons,  including  those 
that  change  the  emissions  allowable 
under  the  permit.  The  rule  also  requires 
that  sources  comply  with  substantive 
conditions  and  limitaRons  contained  in 
permits  that  have  been  issued  in 
accordance  with  the  Act,  including  those 
issued  as  modiRed  permits.  Thus  permit 
modiRcations  are  subject  to  the 
procedures  required  by  §  70.8  for  permit 
issuance.  These  include  §  70.8’s 
requirement  that  an  affected  State 
receive  notice  and  an  opportimity  to 
comment  on  permit  modiRcations. 

The  permitting  authority  may  not 
issue  a  Rnal  permit  modiRcation  until 
EPA’s  review  period  has  elapsed 
without  objection  or  EPA  has  sent 
written  notice  to  the  permitting  authority 
that  it  will  not  object  to  the 
modiRcation.  However,  the  permitting 
authority  may  approve  the  modiRcation 
prior  to  the  time  it  Rnally  issues  the 
modification.  The  permitting  authority 
must  act  within  90  days  of  receipt  of  an 
application  for  modiRcation,  or  15  days 
after  the  end  of  the  Administrator’s  45- 
day  review  period,  whichever  time  is 
later.  This  action  may  include  a 
determination  that  minor  permit 
modiRcation  procedures  are 
inappropriate  and  that  signiRcant 
modiRcation  procedures  must  be 
followed  (which  would  terminate  the 
source’s  ability  to  operate  out  of 
compliance  with  its  approved  permit 
terms  and  conditions). 

In  developing  State  programs.  States 
may  also  want  to  provide  the  permitting 
authority  with  the  option  of  issuing  a 
revised  proposed  permit  that  would 
restart  ^A's  45-day  review  period.  'This 


would  allow  the  State  to  make  minor 
changes  to  the  proposed  permit  without 
requiring  the  State  to  deny  an 
application  due  to  minor  errors  in  the 
proposed  permit,  thereby  forcing  the 
source  to  reapply  for  a  permit 
modiRcation.  I^A  believes  that  a  source 
should  be  allowed  to  make  a  change 
before  a  modiRed  permit  is  issued  by  the 
permitting  authority  only  if  the  source 
bears  the  risk  of  making  a  change  that 
the  permitting  authority  later  Rnds 
should  not  have  been  made. 

Group  processing  procedures.  Within 
the  class  of  changes  that  can  be 
processed  as  minor  permit 
modiRcations,  EPA  believes  that  some 
of  these  changes  are  so  insignificant  that 
the  administrative  burdens  of 
individually  processing  large  numbers  of 
such  proposed  modiRcations  may  not  be 
justiRed.  Therefore,  the  permitting 
authority  may  process  groups  of  such 
modiRcations  together.  The  group 
processing  procedures  basically  track 
the  minor  permit  modiRcation 
procedures  described  above,  except  that 
the  permitting  authority  could  process 
all  eligible  modiRcations  on  a  quarterly 
basis,  or  as  soon  as  the  aggregate  of  the 
source’s  applications  reached  the 
threshold  level,  discussed  below,  set  in 
the  State  program. 

ModiRcations  eligible  for  treatment  as 
minor  permit  modiRcations  could  be 
processed  in  a  group  if  they  fell  below  a 
threshold  level  approved  as  part  of  the 
State  permit  program.  A  State  may 
establish  its  own  threshold  levels. 
However,  EPA’s  regulations  suggest  the 
following  threshold  levels,  based  on 
comments  from  State  and  local  air 
pollution  control  agencies  with 
experience  implementing  permitting 
programs:  5  tons  per  year,  20  percent  of 
the  major  source  definition  for  the  area, 
or  10  percent  of  the  permitted  allowable 
level,  whichever  is  lowest.  Many  States 
do  not  require  permits  for  sources  at  or 
below  these  levels.  Moreover,  changes 
below  these  suggested  levels  are  not 
likely  to  trigger  new  Federal  applicable 
requirements. 

'The  State  may  establish  alternative 
thresholds  if  it  can  justify  them  based  on 
criteria  drawn  ft'om  the  Alabama  Power 
decision.  The  regulations  provide  the 
States  with  guidance  for  setting 
appropriate  levels,  without  locking  them 
into  a  rigid  formula.  A  State’s 
experience  under  an  established 
program  is  a  good  basis  for 
demonstrating  that  alternate  de  minimis 
levels  will  meet  the  program’s  goals  and 
legal  obligations. 

States  may  also  propose  alternate  de 
minimis  levels  in  response  to  new 
regulations  which  might  create 
unanticipated  results  under  the  formula 


for  de  minimis  emission  levels  described 
above.  For  example,  section  112(a)(1) 
allows  EPA  to  establish  “lesser 
quantity”  thresholds  for  certain  toxic  air 
pollutants.  A  Rxed  percentage  of  the 
major  source  size  which  yields  an 
appropriate  de  minimis  level  for  a  100- 
ton  per  year  major  sources  may  not  be 
reasonable  when  applied  to  major 
sources  of  well  less  than  10  tons  per 
year.  EPA  will  review  such  alternate 
limits  according  to  the  same  criteria 
drawn  from  the  Alabama  Power 
decision. 

The  group  processing  procedures 
differ  in  only  a  few  respects  from  the 
general  procedures  for  minor  permit 
modiRcations.  Most  importantly,  the 
timing  of  review  by  the  permitting 
authority,  EPA,  and  affected  States  is 
difterent  ft'om  that  imder  general 
procedures  for  minor  permit 
modiRcations.  Instead  of  processing 
applications  as  soon  as  the  applications 
are  submitted  by  the  source,  the 
permitting  authority  can  collect 
applications  and  process  them  as  a 
group  once  a  quarter.  ModiRcations 
eligible  for  group  processing  would  need 
to  be  processed  more  frequently  only 
when  the  pending  applications,  in  the 
aggregate,  reach  the  threshold  level  set 
by  the  State.  Second,  the  source  would 
have  to  notify  EPA  that  it  is  seeking  a 
modiRcation.  Such  notice  is  required 
because  the  EPA  may  not  receive  notice 
of  the  change  ft'om  the  permitting 
authority  for  three  months. 

The  source  would  also  be  required  to 
submit  all  forms  necessary  for  the 
permitting  authority  to  notify  EPA  and 
affected  States.  For  purposes  of  EPA 
review  and  petitions  to  EPA,  the  draft 
permit  would  be  the  same  as  the 
proposed  permit.  The  permitting 
authority  would  be  required  to  fulfill  its 
obligation  under  §  70.8(a)(1)  and  (b)(1) 
to  notify  affected  States  and  transmit 
information  to  the  Administrator 
promptly  after  receipt  of  the  complete 
application  for  minor  permit 
modiRcation. 

Criteria  for  signiRcant  modiRcations. 
SigniRcant  modiRcations  are  those 
modiRcations  which  do  not  qualify  for 
treatment  as  minor  permit  modiRcations 
or  administrative  amendments. 
SigniRcant  changes  to  existing 
monitoring  permit  terms  or  conditions, 
or  changes  that  would  relax  reporting  or 
recordkeeping  requirements  would  be 
signiRcant  modiRcations,  since  these 
types  of  changes  are  likely  to  affect  how 
the  permitting  authority  determines 
whether  the  source  is  in  compliance 
with  emission  limitations  and  other 
permit  terms  and  conditions.  An 
example  of  such  a  change  would  be  a 
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switch  bom  direct  measurement  of 
emissions  to  fuel  sampling  and  analysis, 
such  as  switching  from  emissions 
monitoring  of  SO2  to  sampling  and 
analyzing  coal  sulfur  content.  The  EPA 
believes  it  would  be  inappropriate  for 
sources  to  be  able  to  change  the  method 
of  measuring  compliance  with  its 
requirements  using  the  minor  permit 
modiHcation  procedures.  Although  EPA 
recognizes  that  there  are  legitimate 
economic  reasons  for  making  some 
changes  quicjdyi  there  should  be  no 
such  urgency  for  changing  existing 
significant  monitoring,  reporting,  or 
recordkeeping  requirements.  Nothing  in 
§  70.7{e){4)(i)  regarding  compliance 
provisions  shall  be  interpreted  to 
prevent  sources  from  making  off-permit 
changes  pursuant  to  §  70.4(b)(14)  and 
(15),  or  using  the  operational  flexibility 
provision  in  §  70.4{b)(12)(ii).  When  a 
source  takes  advantage  of  these 
provisions,  it  may  alter  its  activities  to 
such  a  degree  that  its  original 
compliance  terms  are  no  longer  relevant 
with  respect  to  the  change.  A  source 
which  makes  off-permit  changes  must 
comply  with  any  compliance  provisions 
imposed  by  the  applicable  requirements 
that  apply  to  the  off-permit  change. 
Similarly,  a  source  that  uses  the 
operational  flexibility  provision  of 
§  70.4{b)(12){ii)  must  comply  with  all 
compliance  provisions  imposed  by  the 
SIP  provision  authorizing  the 
operational  flexibility.  If  the  source  later 
decides  to  operate  as  originally 
permitted,  it  must  comply  with  the 
compliance  provisions  in  its  original 
permit 

SigniHcant  Procedures.  The  EPA  has 
not  set  forth  a  specific  model  for 
processing  significant  permit 
modifications.  It  is  anticipated  that  the 
procedures  will  be  very  similar  to  those 
for  processing  initial  permits  or  permit 
renewals.  However,  most  significant 
modifications  should  be  less  complex 
than  initial  permits  or  permit  renewals, 
and  the  process  need  only  focus  on  the 
changes  to  the  permit  rather  than  repeat 
any  more  comprehensive  permit 
analysis  of  the  source.  Therefore,  EPA 
has  required  that  each  State  program 
provide  that  the  majority  of  significant 
modification  applications  are  finally 
issued  or  denied  within  9  months  after 
they  are  received, 

3.  Deadline  for  Action  on  Applications 

Under  the  Act.  the  permitting 
authority  is  required  to  act  on  permit 
applications,  including  permit 
modifications  and  renewals,  within  18 
months  from  receipt  of  a  complete 
permit  application,  except  for  permits 
for  affected  sources  (acid  rain).  The 
proposal  did  not  suggest  that  shorter 


deadlines  might  be  appropriate  for 
permit  renewals  or  modifications. 

Industry  commenters  were  concerned 
that  18  months  for  renewals  and 
modifications  is  too  long  and 
recommended  reducing  the  review 
period  to  4  to  6  months. 

The  EPA  responds  that,  although 
section  503(c)  of  the  Act  clearly  requires 
an  18-month  deadline  for  action  on 
applications  (except  during  the  phase-in 
transition  period),  EPA  agrees  that  many 
permit  renewals  and  modiftcations 
could  be  reviewed  in  far  less  time, 
provided  that  the  conditions  and  terms 
of  the  permit  do  not  lapse. 

Thus,  the  Administrator,  consistent 
with  section  502(b)(6),  has  included 
several  provisions  in  the  final 
regulations  to  substantially  expedite 
review  of  permit  modifications  [see 
§  70.7(e)l.  Furthermore,  the 
Administrator  agrees  that  permit 
renewals  are  often  so  straightforward 
that  they  should  be  reviewed  in  much 
less  time  than  18  months.  In  discussions 
with  State  and  local  agencies,  it  is 
apparent  that  renewal  times  of  less  than 
6  months  are  common  except  in  a  few 
cases.  Thus,  while  EPA  cannot  require 
that  all  renewals  occur  in  a  shorter  time 
frame,  it  strongly  encourages  States  to 
review  90  percent  of  renewal 
applications  in  under  6  months. 

4.  Administrative  Permit  Amendments 

An  administrative  permit  amendment 
would  include  administrative  changes 
such  as  correction  of  typographical 
errors,  changes  in  address,  change  of 
ownership,  etc.  EPA  also  proposed  to 
treat  as  administrative  permit 
amendments  any  changes  that  have 
been  processed  under  an  approved  State 
preconstruction  review  program.  The 
proposal  stated  that  since  these  changes 
have  already  received  sufficient  EPA 
review  and  appear  to  offer  adequate 
opportunity  for  public  comment  and  a 
hearing,  EPA  believed  it  would  be 
uimecessary  for  them  to  undergo  the  full 
permit  revision  procedure  described  in 
section  502(b)(6)  simply  to  incorporate 
the  results  of  the  NSR  program. 

A  number  of  State  agencies 
recommended  that  permit  requirements 
issued  under  State  NSR  programs  should 
be  incorporated  into  title  V  permits  via 
the  administrative  permit  amendment 
process.  One  group  of  State  agencies 
suggested  that  EPA  should  expand  the 
list  of  items  to  be  processed  as 
administrative  permit  amendments  to 
include  anything  that  is  obviously 
approvable. 

The  EPA  has  learned,  however,  that 
most  State  preconstruction  review 
programs  do  not  meet  title  V 
requirements  for  review  by  EPA  and 


affected  States.  EPA  believes  that  such 
procedures  are  required  for  permit 
revisions.  Thus,  EPA  will  allow  States  to 
use  the  administrative  permit 
amendment  procedures  to  incorporate 
the  results  of  an  EPA-approved  State 
NSR  program,  if  the  NSR  program  is 
enhanced  as  necessary  to  meet 
requirements  substantially  equivalent  to 
the  applicable  part  70  requirements. 
Changes  that  meet  the  requirements  for 
minor  permit  modihcations  may  be 
made  under  procedures  substantially 
equivalent  to  those  in  §  70.7(e)  (2)  or  (3). 
Changes  that  do  not  meet  the 
requirements  for  minor  permit 
modiHcations  must  be  made  under 
procedures  substantially  equivalent  to 
those  for  permit  issuance  or  significant 
permit  modifications.  Accordingly,  the 
permit  shield  may  only  attach  to  the 
latter  category  of  administrative 
amendments  and  can  not  attach  until 
Hnal  action  has  been  taken  granting  the 
request  for  the  administrative 
amendment.  If  a  State  does  not  make  the 
necessary  improvements  to  its  NSR 
program,  the  permit  modiHcation 
process  must  be  used  to  revise  the  part 
70  permit,  as  needed. 

The  primary  intent  of  these 
“enhancements"  of  the  NSR  process  is 
to  allow  the  permitting  authority  to 
consolidate  NSR  and  title  V  permit 
revision  procedures.  As  stated  in  the 
May  10, 1991  proposal,  it  is  not  to 
second-guess  the  results  of  any  State 
NSR  determination.  For  example,  if  a 
State  does  provide  for  EPA’s  45-day 
review  in  its  NSR  program,  EPA  would 
only  be  reviewing  whether  the  State  had 
conducted  a  BACT  analysis,  if 
applicable,  and  whether  that  analysis  is 
faithfully  incorporated  in  the  title  V 
permit.  The  EPA  will  not  use  its  review 
period  to  object  to  or  attempt  to  revise 
the  State's  BACT  determination. 
Correspondingly,  EPA’s  failure  to  object 
to  the  substance  of  the  BACT 
determination  will  not  limit  any 
remedies  EPA  might  otherwise  have 
under  the  Act  to  address  a  faulty  BACT 
determination. 

The  proposed  rule  allows  changes  that 
the  permitting  authority  determines  to 
be  similar  to  those  in  items  (i)-(iv)  in 
§  70.7(d)  to  be  permit  revisions  for 
purposes  of  administrative  permit 
amendments.  The  EPA  has  decided  to 
strengthen  the  proposal  by  requiring  that 
this  list  of  similar  changes  be  proposed 
by  the  permitting  authority  in  its  permit 
program  and  approved  by  the  EPA.  The 
EPA  believes  this  change  is  necessary  to 
allow  adequate  EPA  review  of  these 
changes  to  ensure  that  they  are  similar 
to  the  types  of  changes  dehned  in  items 
(‘H«v). 
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Section  70.7(d)(3)(i)  requires  the 
permitting  authority  to  take  final  action 
on  a  request  for  an  administrative 
amendment  to  a  permit  within  60  days 
of  receipt  of  such  request.  This  60-day 
period  was  intended  as  a  convenience 
to  the  permitting  authority,  not  as  a 
waiting  period  imposed  on  a  source 
seeking  to  implement  changes  qualifying 
for  the  administrative  amendment  track. 
To  clarify  this  meaning,  new 
§  70.7(d)(3)(iii)  provides  that  a  source 
may  implement  changes  addressed  in  a 
request  for  an  administrative 
amendment  immediately  upon  submittal 
of  the  request.  Except  as  discussed 
above,  §  70.7(d](4]  has  been  revised  to 
clarify  that  the  permit  shield  may  not 
attach  for  these  changes. 

5.  Public  Participation 

Under  section  502(b)(6)  of  the  Act, 

State  programs  are  to  have  "adequate, 
streamlined  and  reasonable”  procedures 
for  providing  public  notice,  “including 
offering  an  opportunity  for  public 
comment  and  a  hearing,"  of  “permit 
actions,  including  applications, 
renewals,  or  revisions.”  The  EPA 
proposed  that  the  opportimity  for  a 
public  hearing  can  be  implemented  in  an 
informal  manner  (e.g.  not  a  full  trial-type 
hearing),  such  as  through  open  meetings 
for  interested  parties  to  express  their 
concerns.  The  proposal  stated  that 
States  were  to  develop  procedures  for 
notice  and  an  opportunity  for  public 
comment  and  a  hearing  “after 
considering  the  requirements  of  part  124 
of40CFR." 

State  agencies  commented  that  the 
EPA  should  be  careful  not  to  make  the 
public  review  process  unduly 
burdensome,  ^vironmentalists 
commented  that  the  EPA  should  require 
more  specific  public  conunent  and 
hearing  procedures,  since  section 
502(b)(6)  requires  EPA  to  promulgate 
minimum  elements  of  a  permit  program, 
including  “adequate,  streamlined  and 
reasonable  procedures  *  *  *  for  public 
notice,  including  offering  an  opportunity 
for  public  comment  and  a  hearing.” 

Although  EPA  believes  that  part  124 
may  provide  some  useful  guidance  to 
States  in  establishing  procedures  for 
public  participation,  EPA  decided  that 
the  reference  to  part  124  was  too  vague 
and  could  have  been  read  to  incorporate 
elements  in  part  124  that  EPA  believes 
are  not  necessary  for  title  V  permits. 
Therefore,  EPA  has  deleted  the 
reference  in  the  rule  to  part  124  and  has 
specifically  listed  the  minimum  elements 
of  public  participation  that  must  be 
included  in  a  State  program. 

Section  70.7(h)  makes  clear  that  all 
permit  proceedings,  except  those  for 
minor  permit  modiHcations,  must 


provide  adequate  procedures  for  public 
participation.  For  this  purpose,  public 
participation  includes:  notice,  an 
opportimity  for  public  comment,  and  a 
hearing  where  appropriate.  Section 
70.7(h)  goes  on  to  specify  the  key 
elements  required  in  such  procedures. 

Section  70.7(h)(1)  addresses  the 
manner  of  giving  notice,  and  those  to 
whom  it  must  be  given.  It  provides  that 
notice  must  be  given:  By  publication  in  a 
general  circulation  newspaper;  to  all 
those  who  request  to  be  included  on  a 
mailing  list  developed  by  the  permitting 
authority  by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public. 

Section  70.7(h)(2)  describes  the 
information  that  the  notice  must  include, 
and  §  70.7(h)(3)  requires  notice  to  be 
provided  to  affected  states  pursuant  to 
§  70.8. 

Sections  70.7(h)  (4)  and  (5)  contain 
requirements  for  the  timing  of  public 
comment  and  notice  of  any  public 
hearing.  For  initial  permit  issuance, 
permit  renewals,  and  signibcant 
modifications,  the  permitting  authority 
must  provide  at  least  30  days  for  public 
comment  and  at  least  30  days  advance 
notice  of  any  public  hearing. 

Finally,  §  70.7(h)(6)  requires  the 
permitting  authority  to  keep  a  record  of 
the  commenters  and  also  of  the  issues 
raised  during  the  public  participation 
process  so  that  the  Administrator  may 
fulfill  his  obligation  under  section 
505(b)(2)  of  the  Act  to  determine 
whether  a  citizen  petition  may  be 
granted,  and  to  make  them  available  to 
the  public. 

Public  objections  to  a  draft  permit, 
permit  revision,  or  permit  renewal  must 
be  germane  to  the  applicable 
requirements  implicated  by  the  permit 
action  in  question.  For  example, 
objections  addressed  to  portions  of  an 
existing  permit  that  would  not  in  any 
way  be  affected  by  a  proposed  permit 
revision  would  not  be  germane.  Public 
conunents  will  only  be  germane  if  they 
address  whether  the  draft  permit  is 
consistent  with  applicable  requirements 
or  requirements  of  part  70. 

H.  Section  70.8 — Permit  Review  by  EPA 
and  Affected  States 

I.  90-day  Response  Period 

Proposed  §  70.8(c)(4)  allowed  90  days 
for  the  permitting  authority  to  make  a 
submittal  in  response  to  an  EPA 
objection  to  issuance  of  a  proposed 
permit.  If  the  permitting  authority 
submitted  a  revised  permit  that  only 
partially  met  EPA’s  objection,  up  to 
another  90-day  period  could  be  granted 
for  the  permitting  authority  to  submit  a 
second  permit  revision  meeting  EPA’s 


objection.  This  provision  for  a  second 
90-day  period  is  removed  from  the  Final 
rules  because  the  Administrator  has 
determined  that  section  505(c)  of  the  Act 
only  allows  one  90-day  period.  Although 
section  505(e)  of  the  Act  allows  an 
additional  90-day  period,  this  section 
applies  to  reopening  permits  for  cause, 
not  for  objections  to  proposed  permits. 

Section  70.8(d)  provides  that  where 
EPA,  in  response  to  a  public  petition, 
has  objected  to  a  permit  that  has 
already  been  issued,  EPA  will  modify, 
terminate,  or  revoke  such  permit.  The 
final  rule  clariHes  that  EPA  shall  do  so 
consistent  with  the  procedures  for 
reopening  a  permit  for  cause  set  forth  in 
§  70.7(g)(4)  or  (5)(i)  and  (ii),  “except  in 
unusual  circumstances.”  Unusual 
circumstances  would  include  those 
where  there  is  a  substantial  and 
imminent  threat  to  the  public  health  and 
safety  resulting  from  the  deHciencies  in 
the  permit. 

2.  Permit  Continuance 

The  proposal  required  permitting 
authorities  to  suspend  a  permit  if  the 
Administrator  objected  to  the  permit  as 
a  result  of  a  public  petition  under 
§  70.8(d).  Upon  further  review,  EPA  now 
believes  that  this  provision  would  not 
meet  the  requirements  section  505(b)(3) 
of  the  Act.  The  final  rule  states  that 
upon  EPA  objection  as  a  result  of  a 
petition  and  after  the  permit  is  issued, 
EPA  shall  modify,  terminate,  or  revoke 
the  permit.  The  permitting  authority  can 
thereafter  issue  a  revised  permit  meeting 
EPA’s  objections.  These  provisions  are 
as  section  505(b)(3)  of  the  Act  stipulates 
and  EPA  has  no  discretion  to  do 
otherwise. 

3.  Grounds  for  an  EPA  Objection 

The  proposal  allowed  EPA  to  object  to 
a  permit  if  the  permitting  authority 
failed  to  submit  necessary  information, 
forms  or  notices  to  EPA.  The  final 
regulation  expands  this  provision  by 
allowing  EPA  to  object  to  a  permit  if  the 
public  notice  and  comment  and  affected 
State  review  requirements  (under 
sections  502(b)(6)  and  505(a)(2)  of  the 
Act),  where  applicable,  were  not  met. 
This  is  necessary  to  ensure  that 
permitting  authorities  meet  their 
obligation  under  the  Act  to  provide 
adequate  opportunity  for  public 
participation  and  affected  State  review. 
The  regulations  also  specify  that  the 
Administrator  may  only  object  if  a  “ 
proposed  permit  is  not  in  compliance 
with  the  applicable  requirements  or  the 
requirements  of  part  70. 
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/.  Section  70.9— Fee  Determination  and 
Certification 

The  requirement  that  State  operating 
permit  programs  establish  an  adequate 
permit  fee  schedule  is  a  key  prevision  of 
title  V.  The  statute  provides  that  an 
approvable  permit  program  require 
sources  subject  to  part  70  to  pay  an 
annual  fee  (or  the  equivalent  over  some 
other  period]  sufficient  to  cover  all 
“reasonable  (direct  and  indirect]  costs" 
required  to  develop  and  administer  the 
permit  program  [502(b](3](A]].  The 
statute  also  mandates  that  all  fees 
required  to  be  collected  by  a  permitting 
authority  under  title  V  must  be  used 
solely  to  support  the  permit  program 
[502(b](3](C](iii]].  Following  is  a 
description  of  the  basis  and  purpose  of 
the  changes  in  §  70.9. 

1.  Permit  Program  Costs 

The  proposal  required  States  to 
collect  permit  fees  sufficient  to  cover 
most,  if  not  all,  of  a  State’s  costs  of  its 
air  pollution  control  program  for 
stationary  sources.  After  review  of 
public  comment  and  further  evaluation 
of  section  502(b](3]  and  its  legislative 
history,  the  Administrator  concludes 
that  all  air  pollution  control  program 
costs  related  to  stationary  sources  need 
not  be  recouped  through  operating 
permit  fees.  The  rejection  of  the 
interpretation  in  the  proposal  is  based 
primarily  on  the  fact  that  the  Senate  bill 
would  have  required  recovery  of  all 
stationary  source  air  pollution  control 
program  costs  (S.  Rep.  No.  228, 101st 
Cong.,  1st  Sess.  351  (1989]],  but  the 
Senate  bill  was  rejected  by  the 
Conference  Agreement  in  favor  of  the 
House  bill.  Although  the  Act  requires 
recovery  of  fewer  costs  than  the  Senate 
bill,  it  leaves  the  Agency  some 
discretion  in  deciding  which  costs  must 
be  recouped. 

The  proposal  was  accurate  in  its 
conclusion  that  the  fee  provisions  of  title 
V  mandate  that  the  permit  fees  be 
collected  in  sufficient  amount  to  support 
several  air  pollution  control  program 
activities  that  are  relevant  to  title  V 
sources  and  implemented  through  the 
operating  permit  program.  This  is  clear 
from  the  list  of  such  activities  in  section 
502(b](3](A]  of  the  Act,  which  includes 
some  activities  that  are  not  strictly  part 
of  the  permitting  program,  but  for  which 
costs  related  to  stationary  sources  must 
be  recovered.  The  final  nile  focuses 
more  upon  permit  program  activities, 
rather  than  air  program  activities  more 
generally,  in  determining  the  minimum 
mandated  amount  for  fee  collections. 
Because  the  nature  of  permitting  related 
activities  can  vary  greatly  from  State  to 
State,  the  EPA  intends  toe  valuate  each 


demonstration  individually  using  the 
definition  of  “permit  program  costs”  in 
the  final  regulation. 

Finally,  it  should  be  noted  that  title  V 
does  not  prevent  a  State  from 
developing  a  fee  schedule  that  will 
result  in  the  collection  of  revenues  in 
excess  of  those  required  to  support  the 
permit  program.  The  Administrator  will 
consider  the  use  of  such  funds  in 
reviewing  the  fee  schedules  proposed  by 
States. 

2.  Role  of  the  $25/tpy  Presumptive  Fee 
Amount 

The  proposal  highlighted  two  “tests" 
ford  determining  fee  schedule  adequacy: 
The  “program  support  test”  (the  fee 
schedule  would  result  in  the  collection 
of  adequate  revenues  to  support  all  of 
the  specified  air  program  functions]  and 
the  “cost-per-ton  test”  (the  $25/tpy 
presumptive  fee  minimum].  An 
environmental  group  objected  to  this 
approach,  claiming  that  it  might  give  the 
incorrect  impression  that  a  State 
program  meeting  the  “cost-per-ton  test" 
would  be  approvable  regardless  of 
whether  this  amount  adequately  funded 
its  program. 

Although  EPA  has  consistently 
viewed  program  support  as  the  true 
measure  of  a  fee  schedule’s 
approvability,  the  Agency  acknowledges 
that  the  format  of  the  proposal  could 
have  created  some  uncertainty.  For  this 
reason,  §  70.9(b]  is  restructured  to 
indicate  that  the  program  support  test  is 
the  basic  measure  of  fee  schedule 
approvability.  Section  502(b](3](A] 
clearly  requires  that  all  State  programs 
collect  enough  in  fees  to  cover  their 
permit  program  costs. 

Section  70.9(b]  clarifies  that  there  is  a 
rebuttable  presumption  that  a  State  fee 
schedule  is  adequate  if  it  collects  in  the 
aggregate  an  amount  equal  to  or  greater 
than  the  presumptive  minimum  program 
cost,  which  is  $25/tpy  of  actual 
emissions  of  regulated  pollutants  (for 
presumptive  fee  calculation].  The  EPA 
believes  that  the  use  of  a  presumptive 
minimum  amount  as  a  rebuttable 
presumption  that  the  State  is  covering 
its  permit  program  costs  is  the  best  way 
to  give  meaning  to  section  502(b](3](B]  of 
the  Act.  A  requirement  that  all  State 
programs  prove  that  their  fee  schedules 
recoup  their  permit  program  costs 
without  regard  for  the  presumptive 
minimum  amounts  an  impermissible 
reading  of  the  Act  because  it  makes 
section  502(b](3](B]  meaningless.  The 
Administrator  anticipates  that  this 
presumption  will  be  most  useful  during 
the  initial  round  of  program  approvals, 
until  permitting  programs  develop  and 
States  and  EPA  gain  greater  expertise  in 


estimating  program  Hnancial  needs  and 
fee  revenues. 

3.  “Regulated  Pollutants" 

The  proposal  set  the  presumptive 
minimum  amount  that  a  State  must 
collect  to  cover  its  permit  program  costs 
as  $25/tpy  of  regulated  pollutants 
actually  emitted  by  part  70  sources  the 
preceding  year.  The  proposal  was 
somewhat  confusing  as  to  what 
pollutants  would  be  considered 
“regulated  pollutants"  for  this  purpose, 
in  part  because  the  proposal  used  the 
statutory  term  “regulated  pollutant”  for 
purposes  other  than  calculating  the 
presumptive  minimum.  To  clarify  the 
matter,  “regulated  air  pollutant”  was 
added  as  a  defined  term  for  other  than 
fee  purposes,  and  “regulated  pollutant 
9for  presumptive  fee  calculation]”  was 
redehned  consistent  with  the  Act’s 
definition. 

The  proposal  requested  comment  on 
when  a  pollutant  listed  in  section  112(b] 
becomes  a  regulated  pollutant  for  fee 
purposes.  The  following  three 
alternatives  were  set  forth:  (1]  At  the 
time  of  enactment  of  the  1990  Act 
Amendments,  (2]  when  EPA  first 
promulgates  a  MACT  standard  for  that 
pollutant,  or  (3]  when  a  MACT  standard 
for  that  pollutant  first  becomes 
applicable  to  the  permitted  source.  The 
proposal  adopted  the  second 
alternative. 

The  final  rule  adopts  a  slightly 
modified  version  of  the  second 
alternative,  i.e.,  a  pollutant  becomes  a 
regulated  pollutant  (for  fee  purposes] 
when  EPA  first  promulgates  a  MACT 
standard  for  that  pollutant.  In  addition, 
if  a  pollutant  is  regulated  at  a  particular 
source,  its  emissions  will  be  considered 
for  fee  purposes  even  if  a  general 
standard  has4iot  been  issued.  The  EPA 
continues  to  rely  on  the  rationale  in  the 
preamble  supporting  the  second 
alternative.  This  alternative  is  the  most 
reasonable  interpretation  of  the  Act  and 
makes  the  most  sense  from  a  policy 
perspective. 

The  EPA  has  also  decided  to  exercise 
its  discretion  by  excluding  from 
regulated  pollutant  (for  presumptive  fee 
calculation]  those  substances  that 
would  be  regulated  pollutants  only 
because  they  are  regulated  under 
section  112(r]  (the  accidental  release 
program].  Requiring  these  substances  to 
be  included  in  calculating  the 
presumptive  minimum  necessary  to 
cover  a  State's  permit  program  costs 
would  be  administratively  difficult  and 
would  not  significantly  increase  the 
presumptive  minimum.  Because  releases 
of  these  substances  are  not  permitted 
and  occur  accidentally,  the  amount  of 
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actual  emissions  from  an  accidental 
release  may  not  be  knwon — certainly  it 
is  unlikely  that  it  would  be  measured 
with  monitoring  equipment.  The  EPA 
believes  that  there  will  be  relatively  few 
substances  that  are  regulated  under 
section  112(r)  and  not  regulated 
elsewhere  under  the  Act.  Additionally, 
the  amount  of  emissions  of  such 
substances  are  likely  to  be  small  enough 
that  they  would  be  insignificant  for 
purposes  of  calculating  the  presumptive 
minimum  amount  to  cover  permit 
program  costs. 

The  proposal  was  also  modified  so  as 
to  allow  States  relying  on  the  $25/tpy 
presumptive  minimum  to  exclude  from 
the  calculation  insignificant  quantities 
of  actual  emissions  not  required  to  be  in 
a  permit  application  pursuant  to 
§  70.5(c).  The  EPA  could  not  justify 
requiring  States  to  include  such 
emissions  in  the  presumptive  minimum 
calculation  given  the  administrative 
burden  of  collecting  the  necessary 
information  for  fees  purposes,  and  the 
insignibcant  additional  fees  that  a  State 
would  be  required  to  collect  if  these 
insignibcant  levels  of  emissions  were 
included.  To  the  extent  that  actual 
emissions  must  be  included  in  the 
calculation  of  the  $25/tpy  presumptive 
minimum,  they  need  not  be  measured 
using  the  same  methods  as  might  be 
required  to  determine  whether  a  source 
is  complying  with  an  imderlying 
applicable  requirement. 

Action  502(b)(3]  provides  that  States 
relying  on  the  $25/tpy  presumptive 
minimum  must  base  this  computation 
upon  each  “regulated  pollutant  (for 
presumptive  fee  calculation)”  and 
debnes  this  for  fee  purposes  only  in 
terms  of  criteria  pollutants  (except  CO), 
pollutants  regulated  under  section  111  or 
112,  and  VOC.  No  exemption  is  created 
for  such  pollutants  which  a* particular 
source  emits  but  for  which  the  source  is 
not  in  fact  subject  to  a  specibc 
regulatory  requirement.  On  the  other 
hand,  no  fees  are  required  from  other 
“regulated  air  pollutants”  as  debned 
more  expansively  in  §  70.2  in  making  the 
$25/tpy  test. 

4.  Fees  From  Phase  I  Acid  Rain  Sources 

The  proposal  interpreted  section 
408(c)(40  of  the  Act  as  prohibiting  EPA, 
but  not  the  States,  from  collecting 
emissions-related  fees  during  1995 
through  1999  frt)m  affected  sources 
under  section  404.  Some  industry 
commenters  maintained  that  this 
prohibition  extends  to  both  States  and 
EPA.  After  reanalysis  of  the  statutory 
provision,  EPA  concludes  that  the 
stronger  reading  is  that  during  1995 
through  1999  section  408(c)(4)  precludes 
EPA  and  the  States  from  using  fees  to 


support  a  title  V  program  when  these 
fees  are  related  to  emissions  from 
affected  units  under  section  404. 

It  is  important  to  note,  however,  that 
States  have  discretion  in  how  to  address 
utilities.  Section  408(c)(4)  does  not 
prevent  a  State  from  assessing  such  fees 
against  utilities  if  the  State  chooses.  The 
EPA  will  not,  however,  consider  such 
emissions-based  fees  in  determining 
whether  the  State  fee  schedule  meets 
the  State's  obligation  to  recover  permit 
program  costs. 

Because  of  the  limitation  on  fee 
assessment  on  affected  units  under 
section  404,  States  relying  on  the  $25/ 
tpy  presumptive  minimum  amount  to 
recover  permit  program  costs  shall  not 
be  required  to  include  emissions  on 
which  they  cannot  charge  a  title  V 
emissions  fee  in  their  calculation  of  the 
presumptive  minimum  program  cost. 

5.  State  Fee  Schedules 

The  bnal  part  70  regulations  clarify 
that  States  have  a  great  deal  of 
discretion  in  using  the  fee  schedule  to 
allocate  permit  program  costs  among 
part  70  sources.  Even  if  the  State  relies 
on  the  $25/tpy  presiunptive  minimum, 
the  State  fee  schedule  does  not  need  to 
assess  fees  at  $25/tpy.  The  State  is  not 
required  to  assess  fees  on  any  particular 
basis  and  can  use  application  fees, 
service-based  fees,  emissions  fees  based 
on  either  actual  or  allowable  emissions, 
other  types  of  fees,  or  any  combination 
thereof. 

It  should  be  claribed  that  State  fee 
programs  can  provide  for  the 
assessment  of  fees  on  the  basis  of 
emissions  of  any  regulated  air  pollutant. 
The  exclusion  of  three  categories  of 
regulated  air  pollutants  (carbon 
monoxide  and  certain  pollutants 
regulated  under  sections  112(r)  and  602 
of  the  Act)  applies  solely  to  how  the 
$25/tpy  presumption  with  respect  to 
aggregate  program  revenue  adequacy  is 
to  be  calculated.  States  electing  to 
assess  fees  for  emissions  of  any  of  the 
regulated  air  pollutants,  including  those 
in  the  three  categories  referenced  above, 
are  fully  authorized  to  do  so.  All  fee 
revenues  from  those  programs  will  be 
recognized  for  the  purposes  of 
determining  program  adequacy. 

/.  Section  70.10 — Federal  Oversight  and 
Sanctions 

I.  Geographic  Application  of  Sanctions 

The  proposal  indicated,  in  accordance 
with  section  502  (d)  and  (i),  that 
sanctions  are  applicable  if  a  permitting 
authority  fails  to  submit  an  approvable 
operating  permit  program  or  fails  to 
implement  an  approved  program.  The 
proposal  did  not  specify  the 


geographical  application  of  sanctions. 
State  and  local  agency  conunenters  felt 
that  in  the  event  a  partial  program  for  a 
local  agency  is  granted  full  approval  in  a 
State,  the  local  agency  should  not  be 
penalized  if  the  State  fails  to  meet  its 
permit  program  obligations  for  the 
remainder  of  the  State.  If  sanctions  are 
to  be  applied,  they  should  not  be  applied 
in  the  local  agency  jurisdiction  where  a 
program  is  adequately  being 
implemented.  Conversely,  the  local 
agency  may  be  found  to  not  be 
administering  or  enforcing  its  program 
and  be  subject  to  sanctions.  The  State 
may  have  an  approved  program  for  the 
remainder  of  the  area  within  the  State 
and  should  not  be  penalized  for  failure 
of  the  local  agency  to  meet  its 
obligations. 

The  Administrator  agrees  with  this 
concern  and  the  stipulation  is  added  to 
§  70.10  that  sanctions  are  applicable 
only  to  the  geographic  area  covered 
under  the  program  which  has  not  been 
submitted  or  is  not  being  adequately 
administered  or  enforced.  Any  other 
area  of  the  State  covered  by  an 
approved  program  that  is  being 
adequately  implemented  will  not  be 
affected  by  sanctions. 

2.  Discretionary  Application  of 
Sanctions 

Proposed  §  70.10(a)(2)  stated  that  EPA 
will  apply  sanctions  within  18  months 
after  ^e  date  required  for  program 
submittal.  Section  502(d)(2)(A)  states 
that,  where  a  State  has  failed  to  submit 
a  permit  program  by  the  required  date, 
EPA  has  discretion  within  the  frrst  18 
months  of  that  date  to  apply  sanctions. 
Section  70.10(a)(2)  has  been  corrected  to 
more  accurately  reflect  the  intent  of  the 
Act.  Similarly,  §  70.10(b)(3)  has  been 
amended  to  more  accurately  reflect  the 
intent  of  section  502(i)(l)  that  EPA  has 
discretion  whether  to  apply  sanctions 
within  the  first  18  months  after  making  a 
finding  that  a  State  is  not  adequately 
administering  or  enforcing  a  program. 

3.  Withdrawal  of  Approval  of  Part  70 
Program 

Section  70.10(c)  sets  out  criteria  for 
withdrawal  of  part  70  program  approval, 
such  as  failure  of  the  permitting 
authority  to  enforce  the  requirements  of 
the  part  70  program  and  the  terms  and 
conditions  of  part  70  permits.  The  frnal 
regulations  now  add  in 
§  70.10(c)(l)(ii)(E)  that  failure  to  act  in  a 
timely  way  on  applications  for  permits, 
permit  renewals,  and  permit  revisions  is 
grounds  for  withdrawal  of  approval  of 
the  part  70  program.  This  addition  is 
simply  a  recognition  of  the  importance 
and  benefrts  of  the  permitting  program. 
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If  large  numbers  of  permits  are  allowed 
to  lapse  and  sources  continue  to  operate 
without  a  permit  because  they  have 
submitted  a  timely  and  complete 
application,  or  permits  are  not  updated 
in  a  timely  way  to  reflect  the  current 
status  of  the  source,  all  the  benefits  of 
the  permitting  program  such  as 
increased  certainty  for  sources  and 
enhanced  enforcement  are  lost. 
Therefore,  EPA  has  added  this  as  a 
basis  for  withdrawal  of  part  70  program 
approval.  The  final  rule  also  clarifies 
that  EPA  may  withdraw  a  program  in 
whole  or  in  part. 

4.  EPA  Issuance  of  Initial  Permits 


judiciaries  are.  For  both  these  reasons, 
more  violations  may  be  pursued  if  the 
permitting  authority  has  administrative 
enforcement  authority. 

The  EPA  also  recommends  that  State 
and  local  enforcement  authorities 
consider  as  criminal  penalties  not  only 
fines,  but  also  incarceration.  Such  a 
penalty  will  be  an  inducement  for  State 
law  enforcement  officials  to  undertake 
environmental  criminal  cases  that  may 
be  lacking  if  this  type  of  crime  can  only 
result  in  a  fine,  which  can  also  be 
obtained  through  civil  suit.  This  will 
enable  State  enforcement  authorities  to 
pursue  criminal  cases  which  may 
otherwise  have  to  be  prosecuted  by 
Federal  enforcement  authorities. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-00-33.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and 

(2)  To  serve  as  the  record  in  case  of 
ju(ficial  review  (except  for  hiteragency 
review  materials).  The  docket  is 
available  for  public  inspection  at  EPA's 
Air  Docket  which  is  listed  under  the 
ADDRESSES  section  of  this  document 

B.  Office  of  Management  and  Budget 
(OMB)  Review 

Under  Executive  Order  12291  (E.O. 
12291),  EPA  must  judge  whether  a 
regulation  is  “major,"  and  therefore 
subject  to  the  requirement  “to  the  extent 
permitted  by  law"  to  prepare  a 
Regulatory  Impact  Analysis  (RIA)  in 
connection  with  each  major  rule.  Major 
rules  are  defined  as  those  likely  to  result 
in  the  following: 

1.  An  annual  effect  on  the  economy  of 
$100  million  or  more. 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individuals  industries. 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or 
international  trade. 

Although  some  States  already  have 
operating  permit  programs  including  fee 
provisions,  the  incremental  cost  of  this 
regulation  is  not  small.  The  national 
estimate  of  incremental  annualized  cost 
for  the  operating  permit  programs 
required  by  section  502(b)(3)  of  title  V 
exceeds  $100  million.  Consequently,  a 
Regulatory  Impact  Analysis  has  b^n 
prepared. 


Given  the  mandate  within  title  V  to 
develop  this  regulation,  the  Agency  has 
taken  steps  to  provide  for  the  timely 
accomplishment  of  title  V  requirements. 

In  following  the  implementation 
principles  mentioned  in  section  II,  EPA 
has  allowed  flexibility  in  permit  design, 
in  use  of  general  permits  to  expedite  the 
review  process  for  certain  smaller 
sources,  and  in  the  phase-in 
implementation  of  certain  requirements. 
The  Agency  has  thus  attempted  to 
reduce  overall  societal  cost  and  any 
adverse  economic  impact  associated 
with  meeting  the  environmental 
objectives  of  title  V.  In  addition,  with 
permit  fee  revenue  collections  from 
subject  sources  State  and  local  agencies 
will  have  the  resources  to  develop  and 
implement  an  accountable  and 
enforceable  operating  permit  program. 

The  draft  RIA  was  made  available  for 
public  comment  as  part  of  the  May  10, 
1991,  proposal.  In  response  to  comments 
received,  the  RIA  was  revised  to 
incorporate  greater  clarity  and  detail 
with  respect  to  the  numbers  of  sources 
affected  and  costs  inciirred.  Certain 
costs  related  to  paperwork  burdens 
were  increased  as  a  result  in  both  the 
RIA  and  the  ICR  (described  below).  The 
new  estimate  for  the  annualized  direct 
cost  to  34,000  major  sources  and 
permitting  agencies  is  $526  million. 

This  estimate  includes  some  costs  that 
are  due  to  existing  State  and  local 
regulations,  and  are  not  attributable  to 
this  rule.  It  excludes,  however,  costs 
associated  with  permitting  350,000 
nonmajor  air  toxic  sources  that  were 
included  in  the  Proposed  Initial  List  of 
Categories  of  Sources  under  section 
112(c)(1)  of  the  Clean  Air  Act 
Amendments.  Under  today’s  final  rules. 
States  may  temporarily  defer  permit 
requirements  for  these  sources.  The  EPA 
encourages  States  to  issue  temporary 
exemptions.  If  no  such  exemptions  were 
granted,  and  if  all  of  these  sources  were 
required  to  obtain  general  permits,  then 
the  direct  cost  to  sources  and  permitting 
agencies  would  increase  by  about  $79 
million  annually.  Use  by  the  States  of 
specific  permits,  rather  than  the  general 
permits  that  the  EPA  believes  are 
normally  appropriate  for  these  nonmajor 
air  toxic  sources,  will  also  raise  costs 
unnecessarily.  The  EPA  estimates  that 
use  of  specific  rather  than  general 
permits  would  at  least  triple  the 
permitting  costs  to  each  source.  The 
EPA  projects  that  if,  for  example,  25 
percent  of  the  nonmajor  air  toxic 
sources  are  not  granted  deferrals,  then 
actions  by  the  States  to  require  specific 
rather  than  general  permits  would  raise 
cost  to  sources  and  permitting  agencies 
by  about  $68  million  annually.  Finally,  to 


The  proposal  in  |  70.10(b)(5)  stated 
that  the  EPA  may  issue  or  deny  the 
permit  where  the  State  has  failed  to  act 
in  a  timely  manner.  Upon  further  review 
of  the  language  and  structure  of  the  Act, 
EPA  has  decided  to  eliminate  this 
provision  in  the  final  rule.  Where  initial 
permit  issuance  is  concerned,  section 
502(e)  is  clear  in  stating  that  EPA  shall 
suspend  the  issuance  of  permits  upon 
approval  of  a  State  program.  Where  the 
permitting  authority  has  failed  to  act  in 
a  timely  manner  on  applications  for 
permit  renewal,  EPA  may  revoke  and 
reissue  the  permit  as  provided  for  in 
§  70.7. 

K.  Section  70.11-Requirements  for 
Enforcement  Authority 

This  section  ensures  that  the  basic 
framework  for  effective  enforcement  of 
title  V  permits  will  be  in  place  in  each 
State  with  an  approved  part  70  program. 
Section  70.11  contains  specific 
requirements  for  enforcement  authority 
consistent  with  those  contained  in  40 
CFR  123.27  for  the  NPDES  program  with 
appropriate  adjustments  to  conform  to 
the  Clean  Air  Act.  No  significant 
changes  to  the  proposed  §  70.11  for 
defining  minimum  requirements  for 
State  programs  are  contained  in  the 
final  rules.  However,  EPA  specifically 
encourages  additional  enforcement 
authority  with  respect  to  the  two  areas 
discussed  below. 

The  EPA  encourages  State  and  local 
permitting-authorities  to  have 
administrative  enforcement  authority 
similar  to  section  113(d)  of  the  Act, 
although  it  is  not  required  by  §  70.11. 
Having  administrative  enforcement 
authority  in  addition  to  judicial 
enforcement  authority  has  many 
advantages.  First,  administrative  cases 
generally  have  lower  forum  costs  and 
are  effective  for  minor  or 
straightforward  violations.  Reliance  on 
the  judiciary  for  all  enforcement  actions 
may  cause  significant  delays  in  pursuing 
violations  considering  how 
overburdened  State  and  Federal 
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the  extent  that  the  EPA  has 
underestimated  the  cost  of  obtaining 
specific  permits,  and  to  the  extent  that 
States  require  permitting  for  nonmajor 
air  toxic  sources  using  specific  permits 
(rather  than  general  permits),  the  direct 
costs  could  be  increased  as  much  as  a 
billion  dollars  annually.  The  EPA 
encourages  States  to  consider  cost 
differences  between  specific  and 
general  type  permits.  The  EPA 
recommends  that  States  allow  sources 
to  use  the  type  of  permit  that  achieves 
the  requirements  of  title  V  at  lowest 
cost.  TTie  EPA  believes  the  general 
permit  would  normally  be  appropriate 
for  the  nonmajor  air  toxic  sources  that 
are  not  granted  exemptions. 

The  EPA  will  soon  promulgate  a  Final 
Initial  List  of  Categories  of  Sources 
under  section  112(c)(1)  of  the  Act 
Amendments.  This  Final  Initial  List  is 
expected  to  reduce  the  number  of 
nonmajor  air  toxic  sources  that  must 
comply  with  permitting  requirements  to 
below  350,000. 

The  benefits  of  this  rule  include  more 
efficient  enforcement  and  greater 
compliance  with  emission  standards. 
Greater  compliance  may  result  in  an 
improvement  in  air  quality.  This  rule  is 
not  otherwise  expected  to  yield  gains  in 
air  quality  since  the  rule  does  not  affect 
ambient  air  standards  or  emission 
standards. 

C.  Regulatory  Flexibility  Act 
Compliance 

Under  the  Regulatory  Flexibility  Act, 
whenever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Register,  it  must  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses, 
organizations,  and  governmental 
jurisdictions).  That  analysis  is  not 
necessary,  however,  if  an  Agency’s 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Applicable  EPA  guidelines  for 
determining  whether  an  RFA  is  required 
to  accompany  a  rulemaking  package 
state  the  criteria  for  determining  when 
the  number  of  affected  small  entities  is 
“substantial”  and  whether  there  is  a 
significant  impact.  The  determination  of 
significant  impact  for  small  businesses 
essentially  depends  upon  compliance 
costs,  production  costs,  and  predicted 
closures.  For  small  governments,  the 
determination  of  significant  impact 
depends  upon  compliance  costs, 
operating  costs,  and  record  keeping 
costs. 

A  regulatory  flexibility  screening 
analysis  was  prepared  to  examine  the 


potential  for  significant  adverse  impacts 
on  small  entities  associated  with 
specific  permitting  provisions.  This 
analysis  has  revealed  that  without 
specific  mitigation  provisions, 
substantial  numbers  of  small  entities 
may  be  adversely  impacted.  Since 
potential  adverse  impacts  could  exist, 
EPA  will  use  and  expects  States  to  use, 
general  permits  and  deferred 
applicability  of  non-major  sources  to 
mitigate  any  such  potential  impacts.  To 
the  extent  any  remaining  significant 
adverse  impacts  are  probable,  the  small 
business  assistance  program  provisions 
of  title  V  could  provide  further  relief. 
Consequently,  ^A  does  not  believe 
large  numbers  of  small  entities  will  be 
adversely  affected  or  will  experience 
disproportionate  significant  impacts.  I 
hereby  certify  that  this  rule  as 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  and 
thereby  does  not  require  an  RFA. 

D.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et.  seq.).  Federal 
agencies  must  obtain  OMB  clearance  for 
collection  of  information  from  ten  (10)  or 
more  non-federal  respondents.  Each 
source  subject  to  the  requirements  for 
obtaining  a  title  V  operating  permit  will 
have  to  submi1*'a  permit  application  and 
will  make  periodic  compliance  reports. 
These  requirements  parallel  what  many 
sources  are  already  reporting  to  State 
and  local  permitting  authorities  and 
what  States  report  to  EPA.  The  effect  of 
these  regulations  will  be  to  subject  more 
sources  to  such  requirements,  primarily 
those  required  to  obtain  a  permit  due  to 
classification  as  a  major  source  under 
the  title  III  air  toxics  requirements  or 
title  I  nonattainment  requirements.  The 
Act  specifies  that  major  sources  cannot 
be  exempted  from  the  requirement  to 
obtain  a  part  70  permit,  liieir  inclusion 
in  the  Act  is  due  to  the  necessity  for 
more  effective  air  quality  management 
throughout  the  country. 

Comments  on  the  proposed 
Information  Collection  Request  (ICR) 
were  received  from  two  Federal 
agencies,  an  industry  group,  and  a 
research  organization.  All  commenters 
felt  that  the  cost  and  burden  hour 
estimates  in  the  proposed  ICR  were 
understated.  Two  commenters 
specifically  identified  major  activities 
required  of  sources  and  permitting 
authorities  in  the  permitting  process 
which  should  be  accounted  for  in  the 
estimates.  The  need  for  guidance  on 
general  permits  was  also  mentioned  by 
two  commenters.  The  Hnal  ICR  has  been 
updated  to  include  estimates  for  two 
time  periods;  (1)  The  first  three  years 


(years  1-3)  after  EPA  promulgates  the 
part  70  regulations,  as  required  by  the 
Paperwork  Reduction  Act;  and  (2)  the 
following  five  years  (years  4-8),  during 
which  initial  title  V  permits  will  be 
issued.  Estimates  for  years  4-8  have 
been  provided  for  informational 
purposes.  EPA  will  be  able  to  make 
better  estimates  of  permit  issuance  costs 
for  years  4-8  after  State  and  local  title  V 
programs  are  reviewed  and  approved.  It 
should  be  noted  that  the  proposed  ICR 
only  addressed  years  4-8,  not  the  first 
three  years  after  promulgation.  Since  the 
Act  allows  State  and  local  agencies  two 
years  after  promulgation  of  EPA 
regulations  to  submit  programs  to  EPA, 
and  it  allows  EPA  a  year  to  review  and 
approve  such  programs,  it  was  assumed 
in  the  final  ICR  that  only  permitting 
authorities  will  experience 
administration  burden  during  years  1-3. 

The  analysis  of  years  4-8  in  the  final 
ICR  has  been  updated  to  respond  to 
comments  received.  The  revised  ICR 
incorporates  several  additional 
activities,  including  activities  related  to 
requirements  for  public  notices,  public 
hearings,  permit  revisions,  and  permit 
reopenings.  The  addition  of  these  new 
activities,  along  with  additional  analysis 
of  burden  hour  estimates  by  a  group  of 
permitting  experts  from  the  private  and 
government  sectors,  have  resulted  in 
increased  burden  hour  and  cost 
estimates  for  permitting  authorities  and 
sources.  For  years  4-8,  total  annual  cost 
estimates  for  permitting  authorities  have 
increased  from  $15  to  $160  million,  and 
for  sources  these  estimates  have 
increased  from  $115  million  to  $352 
million  annually.  In  regard  to  guidance 
for  general  permits,  EPA  has  projects 
underway  to  develop  model  general 
permits  for  specific  source  categories. 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  These  requirements  are  not 
effective  until  OMB  approves  them  and 
a  technical  amendment  to  that  effect  is 
published  in  the  Federal  Register.  The 
burden  to  all  112  State  and  local 
permitting  authorities  for  this  collection 
of  information  during  the  first  three 
years  after  EPA  promulgates  the  part  70 
regulations,  is  estimated  to  total 
1,944,880  hours  equalling  an  annual 
average  of  5,788  hours  per  permitting 
agency.  This  includes  time  for  rule 
interpretation,  analysis  and/or  revision 
to  legislative  authority,  analysis  and/or 
development  of  regulations,  and 
development  of  a  fee  demonstration, 
standard  application  form,  and  a 
transition  plan. 
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Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief,  Information  Policy  Branch  (PM- 
223Y),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 

The  information  collection 
requirements  contained  in  40  CFR  part 
70  have  not  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
are  not  effective  until  OMB  has 
approved  them. 

Dated:  June  25, 1992. 

William  K.  Keilly, 

Administrator. 

List  of  Subjects  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Intergovermnental  relations. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  a  part  70  as  set  forth  below. 

PART  70— STATE  OPERATING  PERMIT 
PROGRAMS 

Sec. 

70.1  Program  overview. 

70.2  Definitions. 

70.3  Applicability. 

70.4  State  program  submittals  and 
transition. 

70.5  Permit  applications. 

70.6  Permit  content. 

70.7  Permit  issuance,  renewal,  reopenings, 
and  revisions. 

70.8  Permit  review  by  the  EPA  and  affected 
States. 

70.9  Fee  determination  and  certification. 

70.10  Federal  oversight  and  sanctions. 

70.11  Requirements  for  enforcement 
authority. 

Authority:  42  U.S.C.  7401,  et  seq. 

§  70.1  Program  ovarview. 

(a)  The  regulations  in  this  part  provide 
for  the  establishment  of  comprehensive 
State  air  quality  permitting  systems 
consistent  with  the  requirements  of  title 
V  of  the  Clean  Air  Act  (Act)  (42  U.S.C. 
7401,  et  seq.).  These  regulations  define 
the  minimum  elements  required  by  the 
Act  for  State  operating  permit  programs 
and  the  corresponding  standards  and 
procedures  by  which  the  Administrate' 
will  approve,  oversee,  and  withdraw 
approval  of  State  operating  permit 
programs. 

.  (b)  All  sources  subject  to  these 
regulations  shall  have  a  permit  to 
operate  that  assures  compliance  by  the 
source  with  all  applicable  requirements. 


While  title  V  does  not  impose 
substantive  new  requirements,  it  does 
require  that  fees  be  imposed  on  sources 
and  that  certain  procedural  measures  be 
adopted  especially  with  respect  to 
compliance. 

(cj  Nothing  in  this  part  shall  prevent  a 
State,  or  interstate  permitting  authority, 
from  establishing  additional  or  more 
stringent  requirements  not  inconsistent 
with  this  Act.  The  EPA  will  approve 
State  program  submittals  to  the  extent 
that  they  are  not  inconsistent  with  the 
Act  and  these  regulations.  No  permit, 
however,  can  be  less  stringent  than 
necessary  to  meet  all  applicable 
requirements.  In  the  case  of  Federal 
intervention  in  the  permit  process,  the 
Administrator  reserves  the  right  to 
implement  the  State  operating  permit 
program,  in  whole  or  in  part,  or  the 
Federal  program  contained  in 
regulations  promulgated  under  title  V  of 
the  Act. 

(d)  The  requirements  of  part  70, 
including  provisions  regar^ng  schedules 
for  submission  and  approval  or 
disapproval  of  permit  applications,  shall 
apply  to  the  permitting  of  affected 
sources  under  the  acid  rain  program, 
except  as  provided  herein  or  modified  in 
regulations  promulgated  under  title  IV  of 
the  Act  (acid  rain  program). 

(e)  Issuance  of  State  permits  under  '' 
this  part  may  be  coordinated  with 
issuance  of  permits  under  the  Resource 
Conservation  and  Recovery  Act  and 
under  the  Clean  Water  Act,  whether 
issued  by  the  State,  the  U.S. 
Environmental  Protection  Agency  (EPA), 
or  the  U.S.  Army  Corps  of  Engineers. 

§70.2  Definitions. 

The  following  definitions  apply  to  part 
70.  Except  as  specifically  provided  in 
this  section,  terms  used  in  this  part 
retain  the  meaning  accorded  them  under 
the  applicable" requirements  of  the  Act. 

Act  means  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7401,  et  seq. 

Affected  source  shall  have  the 
meaning  given  to  it  in  the  regulations 
promulgated  under  title  IV  of  the  Act. 

Affected  States  are  all  States: 

(1)  Whose  air  quality  may  be  affected 
and  that  are  contiguous  to  the  State  in 
which  a  part  70  permit,  permit 
modiHcation  or  permit  renewal  is  being 
proposed:  or 

(2)  That  are  within  50  miles  of  the 
permitted  source. 

Affected  unit  shall  have  the  meaning 
given  to  it  in  the  regulations 
promulgated  under  title  IV  of  the  Act. 

Applicable  requirement  means  all  of 
the  following  as  they  apply  to  emissions 
units  in  a  part  70  source  (including 
requirements  that  have  l^en 
promulgated  or  approved  by  EPA 


through  rulemaking  at  the  time  of 
issuance  but  have  future-effective 
compliance  dates): 

(1)  Any  standeird  or  other  requirement 
provided  for  in  the  applicable 
implementation  plan  approved  or 
promulgated  by  EPA  though  rulemaking 
under  title  I  of  the  Act  that  implements 
the  relevant  requirements  of  the  Act, 
including  any  revisions  to  that  plan 
promulgated  in  part  52  of  this  chapter, 

(2)  Any  term  or  condition  of  any 
preconstruction  permits  issued  pursuant 
to  regulations  approved  or  promulgated 
through  rulemaking  under  title  I, 
including  parts  C  or  D,  of  the  Act; 

(3)  Any  standard  or  other  requirement 
under  section  111  of  the  Act,  including 
section  111(d); 

(4)  Any  standard  or  other  requirement 
under  section  112  of  the  Act,  including 
any  requirement  concerning  accident 
prevention  imder  section  112(r)(7)  of  the 
Act; 

(5)  Any  standard  or  other  requirement 
of  the  acid  rain  program  under  title  IV  of 
the  Act  or  the  regulations  promulgated 
thereunder; 

(6)  Any  requirements  established 
pursuant  to  section  504(b)  or  section 
114(a)(3)  of  the  Act; 

(7)  Any  standard  or  other  requirement 
governing  solid  waste  incineration, 
under  section  129  of  the  Act; 

(8)  Any  standard  or  other  requirement 
for  consumer  and  commercial  products, 
under  section  183(e)  of  the  Act; 

(9)  Any  standai^  or  other  requirement 
for  tank  vessels  under  section  183(f)  of 
the  Act; 

(10)  Any  standard  or  other 
requirement  of  the  program  to  control 
air  pollution  from  outer  continental  shelf 
sources,  under  section  328  of  the  Act; 

(11)  Any  standard  or  other 
requirement  of  the  regulations 
promulgated  to  protect  stratospheric 
ozone  under  title  VI  of  the  Act,  unless 
the  Administrator  has  determined  that 
such  requirements  need  not  be 
contained  in  a  title  V  permit;  and 

(12)  Any  national  ambient  air  quality 
standard  or  increment  or  visibility 
requirement  under  part  C  of  title  I  of  the 
Act,  but  only  as  it  would  apply  to 
temporary  sources  permitted  pursuant  to 
section  504(e)  of  the  Act. 

Designated  representative  shall  have 
the  meaning  given  to  it  in  section  402(26) 
of  the  Act  and  the  regulations 
promulgated  thereunder. 

Draft  permit  means  the  version  of  a 
permit  for  which  the  permitting 
authority  offers  public  participation 
under  §  70.7(h)  or  affected  State  review 
under  §  70.8  of  this  part. 

Emissions  allowable  under  the  permit 
means  a  federally  enforceable  permit 
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term  or  condition  determined  at 
issuance  to  be  required  by  an  applicable 
requirement  that  establishes  an 
emissions  limit  (including  a  work 
practice  standard)  or  a  federally 
enforceable  emissions  cap  that  the 
source  has  assumed  to  avoid  an 
applicable  requirement  to  which  the 
source  would  otherwise  be  subject. 

Emissions  unit  means  any  part  or 
activity  of  a  stationary  source  that  emits 
or  has  the  potential  to  emit  any 
regulated  air  pollutant  or  any  pollutant 
listed  under  section  112(b)  of  the  Act. 

This  term  is  not  meant  to  alter  or  affect 
the  definition  of  the  term  “unit"  for 
purposes  of  title  IV  of  the  Act. 

The  EPA  or  the  Administrator  means 
the  Administrator  of  the  EPA  or  his 
designee. 

Final  permit  means  the  version  of  a 
part  70  permit  issued  by  the  permitting 
authority  that  has  completed  all  review 
procedures  required  by  §  §  70.7  and  70.8 
of  this  part. 

Fugitive  emissions  are  those 
emissions  which  could  not  reasonably 
pass  through  a  stack,  chimney,  vent,  or 
other  functionally-equivalent  opening. 

General  permit  means  a  part  70 
permit  that  meets  the  requirements  of 
§  70.6(d). 

Major  source  means  any  stationary 
source  (or  any  group  of  stationary 
sources  that  are  located  on  one  or  more 
contiguous  or  adjacent  properties,  and 
are  under  common  control  of  the  same 
person  (or  persons  under  common 
control))  belonging  to  a  single  major 
industrial  grouping  and  that  are 
described  in  paragraph  (1),  (2),  or  (3)  of 
this  definition.  For  the  purposes  of 
defining  “major  source,”  a  stationary 
source  or  group  of  stationary  sources 
shall  be  considered  part  of  a  single 
industrial  grouping  if  all  of  the  pollutant 
emitting  activities  at  such  source  or 
group  of  sources  on  contiguous  or 
adjacent  properties  belong  to  the  same 
Major  Group  (i.e.,  all  have  the  same 
two-digit  code)  as  described  in  the 
Standard  Industrial  Classification 
Manual,  1987. 

(1)  A  major  source  under  section  112 
of  the  Act,  which  is  defined  as: 

(i)  For  pollutants  other  than 
radionuclides,  any  stationary  source  or 
group  of  stationary  sources  located 
within  a  contiguous  area  and  under 
common  control  that  emits  or  has  the 
potential  to  emit,  in  the  aggregate,  10 
tons  per  year  (tpy)  or  more  of  any 
hazardous  air  pollutant  which  has  been 
listed  pursuant  lo  section  112(b)  of  the 
Act,  25  tpy  or  more  of  any  combination 
of  such  hazardous  air  pollutants,  or  such 
lesser  quantity  as  the  Administrator 
may  establish  by  rule.  Notwithstanding 
the  preceding  sentence,  emissions  from 


any  oil  or  gas  exploration  or  production 
well  (with  its  associated  equipment)  and 
emissions  from  any  pipeline  compressor 
or  pump  station  shall  not  be  aggregated 
with  emissions  from  other  similar  units, 
whether  or  not  such  units  are  in  a 
contiguous  area  or  under  common 
control,  to  determine  whether  such  units 
or  stations  are  major  sources;  or 

(ii)  For  radionuclides,  “major  source" 
shall  have  the  meaning  specified  by  the 
Administrator  by  rule. 

(2)  A  major  stationary  source  of  air 
pollutants,  as  defined  in  section  302  of 
the  Act,  that  directly  emits  or  has  the 
potential  to  emit,  100  tpy  or  more  of  any 
air  pollutant  (including  any  major  source 
of  fugitive  emissions  of  any  such 
pollutant,  as  determined  by  rule  by  the 
Administrator).  The  fugitive  emissions 
of  a  stationary  source  shall  not  be 
considered  in  determining  whether  it  is 
a  major  stationary  source  for  the 
purposes  of  section  302(j)  of  the  Act, 
unless  the  source  belongs  to  one  of  the 
following  categories  of  stationary 
source: 

(i)  Coal  cleaning  plants  (with  thermal 
dryers): 

(ii)  Kraft  pulp  mills; 

(iii)  Portland  cement  plants: 

(iv)  Primary  zinc  smelters; 

(v)  Iron  and  steel  mills; 

(vi)  Primary  aluminum  ore  reduction 
plants: 

(vii)  Primary  copper  smelters: 

(viii)  Municipal  incinerators  capable 
of  charging  more  than  250  tons  of  refuse 
per  day; 

(ix)  Hydrofluoric,  sulfuric,  or  nitric 
acid  plants; 

(x)  Petroleum  refineries: 

(xi)  Lime  plants; 

(xii)  Phosphate  rock  processing  plants; 
(xiii)  Coke  oven  batteries; 

(xiv)  Sulfur  recovery  plants; 

(xv)  Carbon  black  plants  (furnace 
process); 

(xvi)  Primary  lead  smelters: 

(xvii)  Fuel  conversion  plants; 

(xviii)  Sintering  plants; 

(xix)  Secondary  metal  production 
plants; 

(xx)  Chemical  process  plants; 

(xxi)  Fossil-fuel  boilers  (or 
combination  thereof)  totaling  more  than 
250  million  British  thermal  units  per  hour 
heat  input; 

(xxii)  Petroleum  storage  and  transfer 
imits  with  a  total  storage  capacity 
exceeding  300,000  barrels; 

(xxiii)  Taconite  ore  processing  plants; 
(xxiv)  Glass  fiber  processing  plants; 
(xxv)  Charcoal  production  plants; 
(xxvi)  Fossil-fuel-fired  steam  electric 
plants  of  more  than  250  million  British 
thermal  units  per  hour  heat  input;  or 
(xxvii)  All  other  stationary  source 
categories  regulated  by  a  standard 


promulgated  under  section  111  or  112  of 
the  Act,  but  only  with  respect  to  those 
air  pollutants  that  have  been  regulated 
for  that  category; 

(3)  A  major  stationary  source  as 
defined  in  part  D  of  title  I  of  the  Act, 
including: 

(i)  For  ozone  nonattainment  areas, 
sources  with  the  potential  to  emit  100 
tpy  or  more  of  volatile  organic 
compounds  or  oxides  of  nitrogen  in 
areas  classified  as  “marginal”  or 
"moderate,”  50  tpy  or  more  in  areas 
classified  as  “serious,”  25  tpy  or  more  in 
areas  classified  as  “severe,”  and  10  tpy 
or  more  in  areas  classified  as  “extreme"; 
except  that  the  references  in  this 
paragraph  to  100,  50,  25  and  10  tpy  of 
nitrogen  oxides  shall  not  apply  with 
respect  to  any  source  for  which  the 
Administrator  has  made  a  finding,  under 
section  182(f)  (1)  or  (2)  of  the  Act,  that 
requirements  under  section  182(f)  of  the 
Act  do  not  apply; 

(ii)  For  ozone  transport  regions 
established  pursuant  to  section  184  of 
the  Act,  sources  with  the  potential  to 
emit  50  tpy  or  more  of  volatile  organic 
compounds; 

(iii)  For  carbon  monoxide 
nonattainment  areas: 

(A)  That  are  classified  as  “serious,” 
and 

(B)  in  which  stationary  sources 
contribute  significantly  to  carbon 
monoxide  levels  as  determined  under 
rules  issued  by  the  Administrator, 
sources  with  ^e  potential  to  emit  50  tpy 
or  more  of  carbon  monoxide;  and 

(iv)  For  particulate  matter  (PM-10) 
nonattainment  areas  classified  as 
“serious,”  sources  with  the  potential  to 
emit  70  tpy  or  more  of  PM-10. 

Part  70  permit  or  permit  (unless  the 
context  suggests  otherwise)  means  any 
permit  or  group  of  permits  covering  a 
part  70  source  that  is  issued,  renewed, 
amended,  or  revised  pursuant  to  this 
part. 

Part  70  program  or  State  program 
means  a  program  approved  by  the 
Administrator  under  this  part. 

Part  70  source  means  any  source 
subject  to  the  permitting  requirements  of 
this  part,  as  provided  in  §  §  70.3(a)  and 
70.3(b)  of  this  part. 

Permit  modification  means  a  revision 
to  a  part  70  permit  that  meets  the 
requirements  of  S  70.7(e)  of  this  part. 

Permit  program  costs  means  all 
reasonable  (direct  and  indirect)  costs 
required  to  develop  and  administer  a 
permit  program,  as  set  forth  in  §  70.9(b) 
of  this  part  (whether  such  costs  are 
incurred  by  the  permitting  authority  or 
other  State  or  local  agencies  that  do  not 
issue  permits  directly,  but  that  support 
permit  issuance  or  administration). 
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Permit  revision  means  any  permit 
modification  or  administrative  permit 
amendment. 

Permitting  authority  means  either  of 
the  following: 

(1)  The  Administrator,  in  the  case  of 
EPA-implemented  programs;  or 

(2)  The  State  air  pollution  control 
agency,  local  agency,  other  State 
agency,  or  other  agency  authorized  by 
the  Administrator  to  carry  out  a  permit 
program  under  this  part. 

Potential  to  emit  means  the  maximum 
capacity  of  a  stationary  source  to  emit 
any  air  pollutant  under  its  physical  and 
operational  design.  Any  physical  or 
operational  limitation  on  the  capacity  of 
a  source  to  emit  an  air  pollutant, 
including  air  pollution  control  equipment 
and  restrictions  on  hours  of  operation  or 
on  the  type  or  amount  of  material 
combusted,  stored,  or  processed,  shall 
be  treated  as  part  of  its  design  if  the 
limitation  is  enforceable  by  the 
Administrator.  This  term  does  not  alter 
or  affect  the  use  of  this  term  for  any 
other  purposes  under  the  Act,  or  the 
term  “capacity  factor"  as  used  in  title  FV 
of  the  Act  or  the  regulations 
promulgated  thereunder. 

Proposed  permit  means  the  version  of 
a  permit  that  the  permitting  authority 
proposes  to  issue  and  forwards  to  the 
Administrator  for  review  in  compliance 
with  §  70.8. 

Regulated  air  pollutant  means  the 
following: 

(1)  Nitrogen  oxides  or  any  volatile 
organic  compounds; 

(2)  Any  pollutant  for  which  a  national 
ambient  air  quality  standard  has  been 
promulgated; 

(3)  Any  pollutant  that  is  subject  to  any 
standard  promulgated  under  section  111 
of  the  Act; 

(4)  Any  Class  I  or  II  substance  subject 
to  a  standard  promulgated  under  or 
established  by  title  VI  of  the  Act;  or 

(5)  Any  pollutant  subject  to  a 
standard  promulgated  under  section  112 
or  other  requirements  established  under 
section  112  of  the  Act,  including  sections 
112(g),  (j),  and  (r)  of  the  Act,  including 
the  following; 

(i)  Any  pollutant  subject  to 
requirements  under  section  112(j)  of  the 
Act.  If  the  Administrator  fails  to 
promulgate  a  standard  by  the  date 
established  pursuant  to  section  112(e]  of 
the  Act,  any  pollutant  for  which  a 
subject  source  would  be  major  shall  be 
considered  to  be  regulated  on  the  date 
18  months  after  the  applicable  date 
established  pursuant  to  section  112(e]  of 
the  Act;  and 

(ii)  Any  pollutant  for  which  the 
requirements  of  section  112(g)(2)  of  the 
Act  have  been  met,  but  only  with 


respect  to  the  individual  source  subject 
to  section  112(g)(2)  requirement 
Regulated  pollutant  (for  presumptive 
fee  calculation),  which  is  used  only  for 
purposes  of  §  70.9(b)(2),  means  any 
“regulated  air  pollutant"  except  the 
following: 

(1)  Carbon  monoxide; 

(2)  Any  pollutant  that  is  a  regulated 
air  pollutant  solely  because  it  is  a  Class 
I  or  II  substance  to  a-  standard 
promulgated  under  or  established  by 
title  VI  of  the  Act;  or 

(3)  Any  pollutant  that  is  a  regulated 
air  pollutant  solely  because  it  is  subject 
to  a  standard  or  regulation  under  section 
112(r)  of  the  Act. 

Renewal  means  the  process  by  which 
a  permit  is  reissued  at  the  end  of  its 
term. 

Responsible  official  means  one  of  the 
following: 

(1)  For  a  corporation:  a  president, 
secretary,  treasurer,  or  vice-president  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy  or  decision¬ 
making  functions  for  the  corporation,  or 
a  duly  authorized  representative  of  such 
person  if  the  representative  is 
responsible  for  the  overall  operation  of 
one  or  more  manufacturing,  production, 
or  operating  facilities  applying  for  or 
subject  to  a  permit  and  either 

(1)  The  facilities  employ  more  than  250 
persons  or  have  gross  annual  sales  or 
expenditiu'es  exceeding  $25  million  (in 
second  quarter  1980  dollars);  or 

(ii)  The  delegation  of  authority  to  such 
representatives  is  approved  in  advance 
by  the  permitting  authority; 

(2)  For  a  partnership  or  sole 
proprietorship:  a  general  partner  or  the 
proprietor,  respectively; 

(3)  For  a  municipality.  State,  Federal, 
or  other  public  agency:  Either  a  principal 
executive  officer  or  ranking  elected 
official.  For  the  purposes  oif  this  part,  a 
principal  executive  officer  of  a  Federal 
agency  includes  the  chief  executive 
officer  having  responsibility  for  the 
overall  operations  of  a  principal 
geographic  unit  of  the  agency  (e.g.,  a 
Regional  Administrator  of  EPA);  or 

(4)  For  affected  sources: 

(i)  The  designated  representative  in  so 
far  as  actions,  standards,  requirements, 
or  prohibitions  under  title  IV  of  the  Act 
or  the  regulations  promulgated 
thereunder  are  concerned;  and 

(ii)  The  designated  representative  for 
any  other  purposes  under  part  70. 

Section  502(b)(10)  changes  are 
changes  that  contravene  an  express 
permit  term.  Such  changes  do  not 
include  changes  that  would  violate 
applicable  requirements  or  contravene 
federally  enforceable  permit  terms  and 
conditions  that  are  monitoring  (including 


test  methods),  recordkeeping,  reporting, 
or  compliance  certification 
requirements. 

State  means  any  non-Federal 
permitting  authority,  including  any  local 
agency,  interstate  association,  or 
statewide  program.  The  term  “State" 
also  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands.  Where  such  meaning  is 
clear  from  the  context,  “State"  shall 
have  its  conventional  meaning.  For 
purposes  of  the  acid  rain  program,  the 
term  “State"  shall  be  limited  to 
authorities  within  the  48  contiguous 
States  and  the  District  of  Columbia  as 
provided  in  section  402(14)  of  the  Act. 

Stationary  source  means  any  building, 
structure,  facility,  or  installation  that 
emits  or  may  emit  any  regulated  air 
pollutant  or  any  pollytant  listed  under 
section  112(b)  of  the  Act. 

Whole  program  means  a  part  70 
permit  program,  or  any  combination  of 
partial  programs,  that  meet  all  the 
requirements  of  these  regulations  and 
cover  all  the  part  70  sources  in  the  entire 
State.  For  the  purposes  of  this  definition, 
the  term  “State"  does  not  include  local 
permitting  authorities,  but  refers  only  to 
the  entire  State,  Commonwealth,  or 
Territory. 

970.3  Applicability. 

(a)  Part  70  sources.  A  State  program 
with  whole  or  partial  approval  under 
this  part  must  provide  for  permitting  of 
at  least  the  following  sources: 

(1)  Any  major  source; 

(2)  Any  source,  including  an  area 
source,  subject  to  a  standard,  limitation, 
or  other  requirement  under  section  111 
of  the  Act; 

(3)  Any  source,  including  an  area 
source,  subject  to  a  standard  or  other 
requirement  under  section  112  of  the 
Act,  except  that  a  source  is  not  required 
to  obtain  a  permit  solely  because  it  is 
subject  to  regulations  or  requirements 
under  section  112(r)  of  this  Act; 

(4)  Any  affected  source;  and 

(5)  Any  source  in  a  source  category 
designated  by  the  Administrator 
pursuant  to  this  section. 

(b)  Source  category  exemptions.  (1) 

All  sources  listed  in  paragraph  (a)  of 
this  section  that  are  not  major  sources, 
affected  sources,  or  solid  waste 
incineration  units  required  to  obtain  a 
permit  pursuant  to  section  129(e)  of  the 
Act,  may  be  exempted  by  the  State  from 
the  obligation  to  obtain  a  part  70  permit 
until  such  time  as  the  Administrator 
completes  a  rulemaking  to  determine 
how  the  program  should  be  structured 
for  nonmajor  sources  and  the 
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appropriateness  of  any  permanent 
exemptions  in  addition  to  those 
provided  for  in  paragraph  (b)(4)  of  this 
section. 

(2)  In  the  case  of  nonmajor  sources 
subject  to  a  standard  or  other 
requirement  under  either  section  111  or 
section  112  of  the  Act  after  July  21, 1992 
publication,  the  Administrator  will 
determine  whether  to  exempt  any  or  all 
such  applicable  sources  from  the 
requirement  to  obtain  a  part  70  permit  at 
the  time  that  the  new  standard  is 
promulgated. 

(3)  Any  source  listed  in  paragraph  (a) 
of  this  section  exempt  from  the 
requirement  to  obtain  a  permit  under 
this  section  may  opt  to  apply  for  a 
permit  under  a  part  70  program. 

(4)  Unless  otherwise  required  by  the 
State  to  obtain  a  part  70  permit,  the 
following  source  categories  are 
exempted  from  the  obligation  to  obtain  a 
part  70  permit: 

(1)  All  sources  and  source  categories 
that  would  be  required  to  obtain  a 
permit  solely  because  they  are  subject 
to  part  60,  subpart  AAA — Standards  of 
Performance  for  New  Residential  Wood 
Heaters;  and 

(ii)  All  sources  and  source  categories 
that  would  be  required  to  obtain  a 
permit  solely  because  they  are  subject 
to  part  61,  subpart  M — National 
Emission  Standard  for  Hazardous  Air 
Pollutants  for  Asbestos,  {  61.145, 
Standard  for  Demolition  and 
Renovation. 

(c)  Emissions  units  and  part  70 
sources.  (1)  For  major  sources,  the 
permitting  authority  shall  include  in  the 
permit  all  applicable  requirements  for 
all  relevant  emissions  units  in  the  major 
source. 

(2)  For  any  nonmajor  source  subject  to 
the  part  70  program  under  paragraph  (a) 
or  (b)  of  this  section,  the  permitting 
authority  shall  include  in  the  permit  all 
applicable  requirements  applicable  to 
emissions  units  that  cause  the  source  to 
be  subject  to  the  part  70  program. 

(d)  Fugitive  emissions.  Fugitive 
emissions  from  a  part  70  source  shall  be 
included  in  the  permit  application  and 
the  part  70  permit  in  the  same  manner  as 
stack  emissions,  regardless  of  whether 
the  source  category  in  question  is 
included  in  the  list  of  sources  contained 
in  the  definition  of  major  source. 

§  70.4  State  program  sutmittals  and 
transition. 

(a)  Date  for  submittal.  Not  later  than 
November  15, 1993,  the  Governor  of 
each  State  shall  submit  to  the 
Administrator  for  approval  a  proposed 
part  70  program,  under  State  law  or 
under  an  interstate  compact,  meeting  the 
requirements  of  this  part,  if  part  70  is 


subsequently  revised  such  that  the 
Administrator  determines  that  it  is 
necessary  to  require  a  change  to  an 
approved  State  program,  the  required 
revisions  to  the  program  shall  be 
submitted  within  12  months  of  the  Rnal 
changes  to  part  70  or  within  such  other 
period  as  authorized  by  the 
Administrator. 

(b)  Elements  of  the  initial  program 
submission.  Any  State  that  seeks  to 
administer  a  program  under  this  part 
shall  submit  to  the  Administrator  a 
letter  of  submittal  from  the  Governor  or 
his  designee  requesting  EPA  approval  of 
the  program  and  at  least  three  copies  of 
a  program  submission.  The  submission 
shall  contain  the  following: 

(1)  A  complete  program  description 
describing  how  the  State  intends  to 
carry  out  its  responsibilities  under  this 
part. 

(2)  The  regulations  that  comprise  the 
permitting  program,  reasonably 
available  evidence  of  their  procedurally 
correct  adoption,  (including  any  notice 
of  public  comment  and  any  significant 
comments  received  on  the  proposed  part 
70  program  as  requested  by  the 
Administrator),  and  copies  of  all 
applicable  State  or  local  statutes  and 
regulations  including  those  governing 
State  administrative  procedures  that 
either  authorize  the  part  70  program  or 
restrict  its  implementation.  The  State 
shall  include  with  the  regulations  any 
criteria  used  to  determine  insignificant 
activities  or  emission  levels  for  purposes 
of  determining  complete  applications 
consistent  with  §  70.5(c)  of  this  part. 

(3)  A  legal  opinion  from  the  Attorney 
General  for  the  State,  or  the  attorney  for 
those  State,  local,  or  interstate  air 
pollution  control  agencies  that  have 
independent  legal  counsel,  stating  that 
the  laws  of  the  State,  locality,  or 
interstate  compact  provide  adequate 
authority  to  carry  out  all  aspects  of  the 
program.  This  statement  shall  include 
citations  to  the  specific  states, 
administrative  regulations,  and,  where 
appropriate,  judicial  decisions  that 
demonstrate  adequate  authority.  State 
statutes  and  regulations  cited  by  the 
State  Attorney  General  or  independent 
legal  counsel  shall  be  in  the  form  of 
lawfully  adopted  State  states  and 
regulations  at  the  time  the  statement  is 
signed  and  shall  be  fully  effective  by  the 
time  the  program  is  approved.  To  qualify 
as  “independent  legal  counsel,”  the 
attorney  signing  the  statement  required 
by  this  section  shall  have  full  authority 
to  independently  represent  the  State 
agency  in  court  on  all  matters  pertaining 
to  the  State  program.  The  legal  opinion 
shall  also  include  a  demonstration  of 
adequate  legal  authority  to  carry  out  the 
requirements  of  this  part,  including 


authority  to  carry  out  each  of  the 
following: 

(i)  Issue  permits  and  assure 
compliance  with  each  applicable 
requirement  and  requirement  of  this  part 
by  all  part  70  sources. 

(ii)  Incorporate  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements 
into  part  70  permits  consistent  with 

§  70.6. 

(iii)  Issue  permits  for  a  Hxed  term  of  5 
years  in  the  case  of  permits  with  acid 
rain  provisions  and  issue  all  other 
permits  for  a  period  not  to  exceed  5 
years,  except  for  permits  issued  for  solid 
waste  incineration  units  combusting 
municipal  waste  subject  to  standards 
under  section  129(e)  of  the  Act. 

(iv)  Issue  permits  for  solid  waste 
incineration  units  combusting  municipal 
waste  subject  to  standards  under 
section  129(e)  of  the  Act  for  a  period  not 
to  exceed  12  years  and  review  such 
permits  at  least  every  5  years.  No  permit 
for  a  solid  waste  incineration  unit  may 
be  issued  by  an  agency,  instrumentality 
or  person  that  is  also  responsible,  in 
whole  or  in  part,  for  the  design  and 
construction  or  operation  of  the  unit. 

(v)  Incorporate  into  permits  all 
applicable  requirements  and 
requirements  of  this  part. 

(vi)  Terminate,  modify,  or  revoke  and 
reissue  permits  for  cause. 

(vii)  l^force  permits,  permit  fee 
requirements,  and  the  requirement  to 
obtain  a  permit,  as  specified  in  $  70.11. 

(viii)  Make  available  to  the  public  any 
permit  application,  compliance  plan, 
permit,  and  monitoring  and  compliance, 
certibcation  report  pursuant  to  section 
503(e)  of  the  Act,  except  for  information 
entitled  to  confidential  treatment 
pursuant  to  section  114(c)  of  the  Act. 

The  contents  of  a  part  70  permit  shall 
not  be  entitled  to  protection  under 
section  115(c)  of  the  Act. 

(ix)  Not  issue  a  permit  if  the 
Administrator  timely  objects  to  its 
issuance  pursuant  to  §  70.8(c)  of  this 
part  or,  if  the  permit  has  not  already 
been  issued,  to  §  70.8(d)  of  this  part. 

(x)  Provide  an  opportunity  for  judicial 
review  in  State  couri  of  the  final  permit 
action  by  the  applicant,  any  person  who 
participated  in  the  public  participation 
process  provided  pursuant  to  §  70.7(h)  of 
this  part,  and  any  other  person  who 
could  obtain  judicial  review  of  such 
actions  under  State  laws. 

(xi)  Provide  that,  solely  for  the 
purposes  of  obtaining  judicial  review  in 
State  court  for  failure  to  take  Hnal 
action,  Hnal  permit  action  shall  include 
the  failure  of  the  permitting  authority  to 
take  final  action  on  an  application  for  a 
permit,  permit  renewal,  or  permit 
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revision  within  the  time  specified  in  the 
State  program.  If  the  State  program 
allows  sources  to  make  changes  subject 
to  post  hoc  review  [as  set  forA  in 
S  §  70.7(e](2]  and  (3)  of  this  part],  the 
permitting  authority's  failure  to  take 
final  action  within  90  days  of  receipt  of 
an  application  requesting  minor  permit 
modification  procedures  (or  180  days  for 
modifications  subject  to  group 
processing  requirements)  must  be 
subject  to  judicial  review  in  State  court. 

(xii)  Provide  that  the  opportunity  for 
judicial  review  described  in  paragraph 
(b)(3](x]  of  this  section  shall  be  the 
exclusive  means  for  obtaining  judicial 
review  of  the  terms  and  conditions  of 
permits,  and  require  that  such  petitions 
for  judicial  review  must  be  filed  no  later 
than  90  days  after  the  Hnal  permit 
action,  or  such  shorter  time  as  the  State 
shall  designate.  Notwithstanding  the 
preceding  requirement,  petitions  for 
judicial  review  of  final  permit  actions 
can  be  Hied  after  tjie  deadline 
designated  by  the  State,  only  if  they  are 
based  solely  on  grounds  arising  after  the 
deadline  for  judicial  review.  Such 
petitions  shall  be  filed  no  later  than  90 
days  after  the  new  grounds  for  review 
arise  or  such  shorter  time  as  the  State 
shall  designate.  If  the  final  permit  action 
being  challenged  is  the  permitting 
authority's  failure  to  take  final  action,  a 
petition  for  judicial  review  may  be  Hied 
any  time  before  the  permitting  authority 
denies  the  permit  or  issues  the  Hnal 
permit. 

(xiii)  Ensure  that  the  authority  of  the 
State/local  permitting  Agency  is  not 
used  to  modify  the  acid  rain  program 
requirements. 

(4)  Relevant  permitting  program 
documentation  not  contained  in  the 
State  regulations,  including  the 
following: 

(i)  Copies  of  the  permit  form(s], 
application  form(s),  and  reporting 
form(s]  the  State  intends  to  employ  in  its 
program;  and 

(ii)  Relevant  guidance  issued  by  the 
State  to  assist  in  the  implementation  of 
its  permitting  program,  including  criteria 
for  monitoring  source  compliance  (e.g., 
inspection  strategies). 

(5)  A  complete  description  of  the 
State's  compliance  tracking  and 
enforcement  program  or  reference  to 
any  agreement  the  State  has  with  EPA 
that  provides  this  information. 

(6)  A  showing  of  adequate  authority 
and  procedures  to  determine  within  60 
days  of  receipt  whether  applications 
(including  renewal  applications)  are 
complete,  to  request  such  other 
information  as  needed  to  process  the 
application,  and  to  take  final  action  on 
complete  applications  within  18  months 
of  the  date  of  their  submittal,  except  for 


initial  permit  applications,  for  which  the 
permitting  authority  may  take  up  to  3 
years  from  the  effective  date  of  the 
program  to  take  final  action  on  the 
application,  as  provided  for  in  the 
transition  plan. 

(7)  A  demonstration,  consistent  with 
S  70.9,  that  the  permit  fees  required  by 
the  State  program  are  sufficient  to  cover 
permit  program  costs. 

(8)  A  statement  that  adequate 
personnel  and  funding  have  been  made 
available  to  develop,  administer,  and 
enforce  the  program.  This  statement 
shall  include  the  following: 

(i)  A  description  in  narrative  form  of 
the  scope,  structure,  coverage,  and 
processes  of  the  State  program. 

(ii)  A  description  of  the  organization 
and  structure  of  the  agency  or  agencies 
that  will  have  responsibility  for 
administering  the  program,  including  the 
information  specified  in  this  paragraph. 

If  more  than  one  agency  is  responsible 
for  administration  of  a  program,  the 
responsibilities  of  each  agency  must  be 
delineated,  their  procedures  for 
coordination  must  be  set  forth,  and  an 
agency  shall  be  designated  as  a  "lead 
agency"  to  facilitate  communications 
between  EPA  and  the  other  agencies 
having  program  responsibility. 

(iii)  A  description  of  the  agency  staff 
who  will  carry  out  the  State  program, 
including  the  number,  occupation,  and 
general  duties  of  the  employees.  The 
State  need  not  submit  complete  job 
descriptions  for  every  employee 
carrying  out  the  State  program. 

(iv)  A  description  of  applicable  State 
procedures,  including  permitting 
procedures  and  any  State  administrative 
or  judicial  review  procedures. 

(v)  An  estimate  of  the  permit  program 
costs  for  the  first  4  years  after  approval, 
and  a  description  of  how  the  State  plans 
to  cover  those  costs. 

(9)  A  commitment  from  the  State  to 
submit,  at  least  annually  to  the 
Administrator,  information  regarding  the 
State's  enforcement  activities  including, 
but  not  limited  to,  the  number  of 
criminal  and  civil,  judicial  and 
administrative  enforcement  actions 
either  commenced  or  concluded;  the 
penalties,  fines,  and  sentences  obtained 
in  those  actions;  and  the  number  of 
administrative  orders  issued. 

(10)  A  requirement  under  State  law 
that,  if  a  timely  and  complete 
application  for  a  permit  renewal  is 
submitted,  consistent  with  {  70.5(a)(2), 
but  the  State  has  failed  to  issue  or  deny 
the  renewal  permit  before  the  end  of  the 
term  of  the  previous  permit,  then: 

(i)  The  permit  shall  not  expire  until 
the  renewal  permit  has  been  issued  or 
denied  and  any  permit  shield  that  may 
be  granted  pursuant  to  §  70.6(f)  may 


extend  beyond  the  original  permit  term 
until  renewal;  or 

(ii)  All  the  terms  and  conditions  of  the 
permit  including  any  permit  shield  that 
may  be  granted  pursuant  to  S  70.6(f) 
shall  remain  in  efieat  until  the  renewal 
permit  has  been  issued  or  denied. 

(11)  A  transition  plan  providing  a 
schedule  for  submittal  and  final  action 
on  initial  permit  applications  for  all  part 
70  sources.  This  plan  shall  provide  that: 

(i)  Submittal  of  permit  applications  by 
all  part  70  sources  (including  any 
sources  subject  to  a  partial  or  interim 
program)  shall  occur  within  1  year  after 
the  effective  date  of  the  permit  program; 

(ii)  Final  action  shall  be  taken  on  at 
least  one-third  of  such  applications 
annually  over  a  period  not  to  exceed  3 
years  after  such  effective  date; 

(iii)  Any  complete  permit  application 
containing  an  early  reduction 
demonstration  under  section  112(i)(5)  of 
the  Act  shall  be  acted  on  within  9 
months  of  receipt  of  the  complete 
application;  and 

(iv)  Submittal  of  permit  applications 
and  the  permitting  of  affected  sources 
shall  occur  in  accordance  with  the 
deadlines  in  title  IV  of  the  Act  and  the 
regulations  promulgated  thereimder. 

(12)  Provisions  consistent  with 
paragraphs  (b)(12)(i)  through  (iii)  of  this 
section  to  allow  changes  within  a 
permitted  facility  without  requiring  a 
permit  revision,  if  the  changes  are  not 
modifications  under  any  provision  of 
title  I  of  the  Act  and  the  changes  do  not 
exceed  the  emissions  allowable  under 
the  permit  (whether  expressed  therein 
as  a  rate  of  emissions  or  in  the  terms  of 
total  emissions):  Provided,  That  the 
facility  provides  the  Administrator  and 
the  permitting  authority  with  written 
notification  as  required  below  in 
advance  of  the  proposed  changes,  which 
shall  be  a  minimum  of  7  days,  unless  the 
permitting  authority  provides  in  its 
regulations  a  different  time  fi-ame  for 
emergencies.  The  source,  permitting 
authority,  and  EPA  shall  attach  each 
such  notice  to  their  copy  of  the  relevant 
permit.  The  following  provisions 
implement  this  requirement  of  an 
approvable  part  70  permit  program: 

(i)  The  program  shall  allow  permitted 
sources  to  make  section  502(b)(10) 
changes  without  requiring  a  permit 
revision,  if  the  changes  are  not 
modifications  under  any  provision  of 
title  I  of  the  Act  and  the  changes  do  not 
exceed  the  emissions  allowable  under 
the  permit  (whether  expressed  therein 
as  a  rate  of  emissions  or  in  terms  of  total 
emissions). 

(A)  For  each  such  change,  the  written 
notification  required  above  shall  include 
a  brief  description  of  the  change  within 
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the  permitted  facility,  the  date  on  which 
the  change  will  occur,  any  change  in 
emissions,  and  any  permit  term  or 
condition  that  is  no  longer  applicable  as 
a  result  of  the  change. 

(B)  The  permit  shield  described  in 
S  70.6(f)  of  this  part  shall  not  apply  to 
any  change  made  pursuant  to  this 
paragraph  (b](12](i]  of  this  section. 

(ii)  The  program  may  provide  for 
permitted  sources  to  trade  increases  and 
decreases  in  emissions  in  the  permitted 
facility,  where  the  applicable 
implementation  plan  provides  for  such 
emissions  trades  without  requiring  a 
permit  revision  and  based  on  the  7-day 
notice  prescribed  in  this  paragraph 

(b](12)(ii)  of  this  section.  This  provision 
is  available  in  those  cases  where  the 
permit  does  not  already  provide  for  such 
emissions  trading. 

(A)  Under  this  paragraph  (b)(12){ii)  of 
this  section,  the  written  notification 
required  above  shall  include  such 
information  as  may  be  required  by  the 
provision  in  the  applicable 
implementation  plan  authorizing  the 
emissions  trade,  including  at  a 
minimum,  when  the  proposed  change 
will  occur,  a  description  of  each  such 
change,  any  change  in  emissions,  the 
permit  requirements  with  which  the 
source  will  comply  using  the  emissions 
trading  provisions  of  the  applicable 
Implementation  plan,  and  the  pollutants 
emitted  subject  to  the  emissions  trade. 
The  notice  shall  also  refer  to  the 
provisions  with  which  the  source  will 
comply  in  the  applicable  implementation 
plan  and  that  provide  for  the  emissions 
trade. 

(B)  The  permit  shield  described  in 

S  70.6(f)  of  this  part  shall  not  extend  to 
any  change  made  under  this  paragraph 
(b](12)(ii)  of  this  section.  Compliance 
with  the  permit  requirements  that  the 
source  will  meet  using  the  emissions 
trade  shall  be  determined  according  to 
requirements  of  the  applicable 
implementation  plan  authorizing  the 
emissions  trade. 

(iii)  The  program  shall  require  the 
permitting  authority,  if  a  permit 
applicant  requests  it,  to  issue  permits 
that  contain  terms  and  conditions, 
including  all  terms  required  under  S  70.6 
(a)  and  (c)  of  this  part  to  determine 
compliance,  allowing  for  the  trading  of 
emissions  increases  and  decreases  in 
the  permitted  facility  solely  for  the 
purpose  of  complying  with  a  federally- 
enforceable  emissions  cap  that  is 
established  in  the  permit  independent  of 
otherwise  applicable  requirements.  The 
permit  applicant  shall  include  in  its 
application  proposed  replicable 
procedures  and  permit  terms  that  ensure 
the  emissions  trades  are  quantifiable 
and  enforceable.  The  permitting 


authority  shall  not  be  required  to 
include  in  the  emissions  trading 
provisions  any  emissions  units  for  which 
emissions  are  not  quantifiable  or  for 
which  there  are  no  replicable 
procedures  to  enforce  the  emissions 
trades.  The  permit  shall  also  require 
compliance  with  all  applicable 
requirements. 

(A)  Under  this  paragraph  (b)(12)(iii)  of 
this  section,  the  written  notiHcation 
required  above  shall  state  when  the 
change  will  occur  and  shall  describe  the 
changes  in  emissions  that  will  result  and 
how  these  increases  and  decreases  in 
emissions  will  comply  with  the  terms 
and  conditions  of  the  permit. 

(B)  The  permit  shield  described  in 

S  70.6(f)  of  this  part  may  extend  to  terms 
and  conditions  that  allow  such  increases 
and  decreases  in  emissions. 

(13)  Provisions  for  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditious  review  of  p>ermit 
revisions  or  modifications.  The  program 
may  meet  this  requirement  by  using 
procedures  that  meet  the  requirements 
of  S  70.7(e)  or  that  are  substantially 
equivalent  to  those  provided  in  §  70.7(e] 
of  this  part 

(14)  If  a  State  allows  changes  that  are 
not  addressed  or  prohibited  by  the 
permit  other  than  those  described  in 
paragraph  (b)(15)  of  this  section,  to  be 
made  without  a  permit  revision, 
provisions  meeting  the  requirements  of 
paragraphs  (b)(14)  (i)  through  (iii)  of  this 
section.  Although  a  State  may,  as  a 
matter  of  State  law,  prohibit  sources 
from  making  such  changes  without  a 
permit  revision,  any  such  prohibition 
shall  not  be  enforceable  by  the 
Administrator  or  by  citizens  under  the 
Act  unless  the  prohibition  is  required  by 
an  applicable  requirement.  Any  State 
procedures  implementing  such  a  State 
law  prohibition  must  include  the 
requirements  of  paragraphs  (b)(14}  (i) 
through  (iii)  of  this  section. 

(i)  ^ch  such  change  shall  meet  all 
applicable  requirements  and  shall  not 
violate  any  existing  permit  term  or 
condition. 

(ii)  Sources  must  provide 
contemporaneous  written  notice  to  the 
permitting  authority  and  ]£PA  of  each 
such  charge,  except  for  changes  that 
qualify  asinsignibcant  under  the 
provisions  adopted  pursuant  to  §  70.5(c) 
of  this  part.  Such  written  notice  shall 
descrilra  each  such  change,  including  the 
date,  any  change  in  emissions, 
pollutants  emitted,  and  any  applicable 
requirement  that  would  apply  as  a  result 
of  the  change. 

(iii)  The  ^ange  shcdl  not  qualify  for 
the  shield  under  {  70.6(f)  of  this  part 

(iv)  The  permittee  shall  keep  a  record 
describing  changes  made  at  the  source 


that  result  in  emissions  of  a  regulated 
air  pollutant  subject  to  an  applicable 
requirement,  but  not  otherwise  regulated 
under  the  permit  and  the  emissions 
resulting  from  those  changes. 

(15)  Provisions  prohibiting  sources 
from  making,  without  a  permit  revision, 
changes  that  are  not  ad^essed  or 
prohibited  by  the  part  70  permit,  if  such 
changes  are  subject  to  any  requirements 
under  title  IV  of  the  Act  or  are 
modifications  under  any  provision  of 
title  I  of  the  Act 

(16)  Provisions  requiring  the 
permitting  authority  to  implement  the 
requirements  of  §§  70.6  and  70.7  of  this 
part. 

(c)  Partial  programs.  (1)  The  EPA  may 
approve  a  partial  program  that  applies 
to  all  part  70  sources  within  a  limited 
geographic  area  (e.g.,  a  local  agency 
program  covering  all  sources  within  the 
agency's  jurisdiction).  To  be  approvable, 
any  partial  program  must,  at  a  minimum, 
ensure  compliance  with  all  of  the 
following  applicable  requirements,  as 
they  apply  to  the  sources  covered  by  the 
partial  program: 

(1)  All  requirements  of  title  V  of  the 
Act  and  of  part  70; 

(ii)  All  applicable  requirements  of  title 
IV  of  the  Act  and  regulations 
promulgated  thereunder  which  apply  to 
affected  sources;  and 

(iii)  All  applicable  requirements  of 
title  I  of  the  Act,  including  those 
established  under  sections  111  and  112 
of  the  Act, 

(2)  Any  partial  permitting  program, 
such  as  that  of  a  local  air  pollution 
control  agency,  providing  for  the 
issuance  of  permits  by  a  permitting 
authority  other  than  the  State,  shall  be 
consistent  with  all  the  elements  required 
in  paragraphs  (b)  (1)  through  (16)  of  this 
section. 

(3)  Approval  of  any  partial  program 
does  not  relieve  the  State  from  its 
obligation  to  submit  a  whole  program  or 
from  application  of  any  sanctions  for 
failure  to  submit  a  fuUy-approvable 
whole  program. 

(4)  Amy  partial  program  may  obtain 
interim  approval  under  paragraph  (d)  of 
this  section  if  it  substantially  meets  ^e 
requirements  of  this  paragraph  (c)  of  this 
section. 

(d)  Interim  approval.  (1)  If  a  program 
(including  a  partial  permit  program) 
submitted  under  this  part  substantially 
meets  the  requirements  of  this  part,  but 
is  not  fully  approvable,  the 
Administrator  may  be  rule  grant  the 
program  interim  approval. 

(2)  Interim  approval  shall  expire  on  a 
date  set  by  the  Administrator  (but  not 
later  than  2  years  after  such  approval), 
and  may  not  be  renewed.  Sources  shall 
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become  subject  to  the  program 
according  to  the  schedule  approved  in 
the  State  program.  Permits  granted 
under  an  interim  approval  shall  expire 
at  the  end  of  their  fixed  term,  unless 
renewed  under  a  pcut  70  program. 

(3)  The  EPA  wifi  grant  interim 
approval  to  any  program  if  it  meets  each 
of  the  following  minimum  requirements: 

(i)  Adequate  fees.  The  program  must 
provide  for  collecting  permit  fees 
adequate  for  it  to  meet  the  requirements 
of  §  70.9  of  this  part. 

(ii)  Applicable  requirements.  The 
program  must  provide  for  adequate 
authority  to  issue  permits  that  assure 
compliance  with  the  requirements  of 
paragraph  (c)(1)  of  this  section  for  those 
major  sources  covered  by  the  program. 

(iii)  Fixed  term.  The  program  must 
provide  for  fixed  permit  terms, 
consistent  with  paragraphs  (b)(3)  (iii) 
and  (iv)  of  this  section. 

(iv)  Riblic  participation.  The  program 
must  provide  for  adequate  public  notice 
of  and  an  oppOTtunity  for  public 
comment  and  a  hearing  on  draft  permits 
and  revisions,  except  for  modifications 
qualifying  for  minor  permit  modification 
procedures  under  §  70.7(e)  of  this  part. 

(v)  EPA  and  affected  State  review. 

The  program  must  allow  EPA  €ui 
opportunity  to  review  each  proposed 
permit,  including  permit  revisions,  and 
to  object  to  its  issuance  consistent  with 
§  70.8(c)  of  this  part.  The  program  most 
provide  for  afiected  State  review 
consistent  with  §  70.8(b)  of  this  part. 

(vii)  Permit  issuance.  The  program 
must  provide  that  the  proposed  permit 
will  not  be  issued  if  EPA  objects  to  its 
issuance. 

(vii)  Enforcement  The  program  must 
contain  authority  to  enforce  permits, 
including  the  authority  to  assess 
penalties  against  sources  that  do  not 
comply  with  their  permits  or  with  the 
requirement  to  obtain  a  permit 

(viii)  Operational  flexibility.  The 
program  must  allow  changes  within  a 
permitted  facility  without  requiring  a 
permit  revision,  if  the  changes  are  not 
modifications  under  qny  provision  of 
title  I  of  the  act  and  ^e  changes  do  not 
exceed  the  emissions  allowable  under 
the  permit,  consistent  with  paragraph 
(b)(12)  of  this  section. 

(ix)  Streamlined  procedures.  The 
program  must  provide  for  streamlined 
procedures  for  issuing  and  revising 
permits  Eind  determining  expeditiously 
after  receipt  of  a  permit  application  or 
application  for  a  permit  revision 
whether  such  application  is  complete. 

(x)  Permit  application.  The  program 
submittal  must  include  copies  of  the 
permit  application  and  reporting  fonn(s) 
that  the  State  will  use  in  implementing 
the  interim  {H’ogram. 


(xi)  Alternative  scenarios.  The 
program  submittal  must  include 
provisions  to  insure  that  alternate 
scenarios  requested  by  the  source  are 
included  in  the  part  70  permit  pursuant 
to  §  70.6(a)(9)  of  this  part. 

(e)  EPA  review  of  permit  program 
submittals.  Within  1  year  after  receiving 
a  program  submittal,  the  Administrator 
shall  approve  or  disapprove  the 
program,  in  whole  or  in  part,  by 
publishing  a  notice  in  the  Fede^ 
Register.  Prior  to  such  notice,  the 
Administrator  shall  provide  an 
opportunity  for  public  ccunment  on  such 
approval  or  disapproval.  Any  EPA 
action  disapproving  a  program,  in  whole 
or  in  part,  ^all  include  a  statement  of 
the  revisions  or  modifications  necessary 
to  obtain  full  approval.  The 
Administrator  shall  approve  State 
programs  that  conform  to  the 
requirements  of  this  part. 

(1)  Within  60  days  of  receipt  by  EPA 
of  a  State  program  submission,  EPA  will 
notify  the  State  whether  its  submission 
is  complete  enough  to  warrant  review 
by  EPA  for  either  full,  partial,  or  interim 
approval  If  EPA  finds  that  a  State's 
submission  is  complete,  the  1-year 
review  period  (i.e.,  the  period  of  time 
allotted  for  formal  EPA  review  of  a 
proposed  State  program)  shall  be 
deemed  to  have  be^n  on  the  date  of 
receipt  of  the  State’s  sotmusskm.  If  EIPA 
finds  that  a  State’s  submission  is 
incomplete,  the  1-year  review  period 
shall  not  begin  until  all  the  necessary 
information  is  received  by  EPA, 

(2)  If  the  State’s  submission  is 
materially  changed  during  the  1-year 
review  period,  the  Administrator  may 
extend  the  review  period  for  no  more 
than  1  year  following  receipt  of  the 
revised  submission. 

(3)  In  any  notice  granting  interim  or 
partial  approval,  the  Admhustrator  ^all 
specify  the  changes  or  additions  that 
must  ^  made  before  the  program  can 
receive  full  approval  eind  the  conditions 
for  implementation  of  the  program  until 
that  time. 

(f)  State  response  to  EPA  review  of 
program. — (1)  Disapproval.  The  State 
shall  submit  to  EPA  program  revisions 
or  modifications  required  by  the 
Administrator’s  action  disapproving  the 
program,  or  any  part  thereof,  within  180 
days  of  receiving  notification  of  the 
disapproval 

(2)  Interim  afgprovol.  The  State  shall 
submit  to  EPA  changes  to  the  program 
addressing  the  deficiencies  specified  in 
the  interim  approval  no  later  than  6 
months  prior  to  the  expiration  of  the 
interim  approval 

(g)  Effective  date.  The  effective  date 
of  a  part  70  program,  including  any 
partial  or  interim  program  approved 


under  this  part  shall  be  the  effective 
date  of  approval  by  the  Administrator. 

(h)  Individual  permit  transition.  Upon 
approval  of  a  State  program,  the 
Administrator  shall  suspend  the 
issuance  of  Federal  permits  for  those 
activities  subject  to  the  approved  State 
program,  except  that  the  Administrator 
will  continue  to  issue  phase  1  acid  rain 
permits.  After  program  approval  EPA 
shall  retain  jurisdiction  over  any  permit 
(including  any  general  permit)  that  it  has 
issued  u^ess  arrangements  have  been 
made  with  the  State  to  assume 
responsibility  for  these  permits.  Where 
EPA  retains  jurisdiction,  it  will  continue 
to  process  permit  ai^als  and 
modification  requests,  to  conduct 
inspections,  and  to  receive  and  review 
mcmitoring  reports.  If  any  permit  appeal 
or  modification  request  is  not  finally 
resolved  when  the  federally-issued 
permit  expires,  EPA  may,  with  the 
consent  of  the  State,  retain  jurisdiction 
until  the  matter  is  resolved.  Upon 
request  by  a  State,  the  Administrator 
may  delegate  authority  to  implement  all 
or  part  of  a  permit  issued  by  EPA,  if  a 
part  70  program  has  been  approved  for 
the  State.  'The  delegation  may  include 
authorization  for  the  State  to  collect 
appropriate  fees,  consistent  with  S  70.9 
of  this  part. 

(i)  Program  revisions.  Either  EPA  or  a 
State  with  an  approved  program  may 
initiate  a  program  revision.  Program 
revision  may  be  necessary  when  the 
relevant  Federal  or  State  statutes  or 
regulations  are  modified  or 
supplemented.  The  State  shall  keep  EPA 
apprised  of  any  proposed  modifications 
to  its  basic  statutory  or  regulatory 
authority  or  procedures. 

(1)  If  the  Administrator  determines 
pursuant  to  §  70.10  of  this  part  that  a 
State  is  not  adequately  administering 
the  requirements  of  this  part,  or  that  the 
State’s  permit  program  is  inadequate  in 
any  other  way,  the  State  shall  revise  the 
program  or  its  means  of  implementation 
to  correct  the  inadequacy.  The  program 
shall  be  revised  within  180  days,  or  such 
other  period  as  the  Administrator  may 
specify,  following  notification  by  the 
Administrator,  or  within  2  years  if  the 
State  demonstrates  that  additional  legal 
authority  is  necessary  to  make  the 
program  revision. 

(2)  Revision  of  a  State  program  shall 
be  accomplished  as  follows: 

(i)  The  State  shall  submit  a  modified 
program  description.  Attorney  General’s 
statement,  or  such  other  documents  as 
EPA  determines  to  be  necessary. 

(ii)  After  EPA  receives  a  proposed 
program  revision,  it  will  publish  in  the 
Federal  Re^ster  a  public  notice 
summarizing  the  pr(^>oeed  change  and 
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provide  a  public  comment  period  of  at 
least  30  days. 

(iii)  The  Administrator  shall  approve 
or  disapprove  program  revisions  based 
on  the  requirements  of  this  part  and  of 
the  Act. 

(iv)  A  program  revision  shall  become 
effective  upon  the  approval  of  the 
Administrator.  Notice  of  approval  of  any 
substantial  revision  shall  be  published 
in  the  Federal  Register.  Notice  of 
approval  of  nonsubstantial  program 
revisions  may  be  given  by  a  letter  from 
the  Administrator  to  the  Governor  or  a 
designee. 

(v)  The  Governor  of  any  State  with  an 
approved  part  70  program  shall  notify 
EPA  whenever  the  Governor  proposes  to 
transfer  all  or  part  of  the  program  to  any 
other  agency,  and  shall  identify  any  new 
division  of  responsibilities  among  the 
agencies  involved.  The  new  agency  is 
not  authorized  to  administer  the 
program  until  the  revision  has  been 
approved  by  the  Administrator  under 
this  paragraph. 

(3)  Whenever  the  Administrator  has 
reason  to  believe  that  circumstances 
have  changed  with  respect  to  a  State 
program,  he  may  request,  and  the  State 
shall  provide,  a  supplemental  Attorney 
General's  statement,  program 
description,  or  such  other  documents  or 
information  as  he  determines  are 
necessary. 

(j)  Sharing  of  information.  (1)  Any 
information  obtained  or  used  in  the 
administration  of  a  State  program  shall 
be  available  to  EPA  upon  request 
without  restriction  and  in  a  form 
specified  by  the  Administrator, 
including  computer-readable  files  to  the 
extent  practicable.  If  the  information 
has  been  submitted  to  the  State  under  a 
claim  of  confidentiality,  the  State  may 
require  the  source  to  submit  this 
information  to  the  Administrator 
directly.  Where  the  State  submits 
information  to  the  Administrator  under 
a  claim  of  confidentiality,  the  State  shall 
submit  that  claim  to  EPA  when 
providing  information  to  EPA  under  this 
section.  Any  information  obtained  from 
a  State  or  part  70  source  accompanied 
by  a  claim  of  confidentiality  will  be 
treated  in  accordance  with  the 
regulations  in  part  2  of  this  chapter. 

(2)  The  EPA  will  furnish  to  States  with 
approved  programs  the  information  in 
its  nies  that  the  State  needs  to 
implement  its  approved  program.  Any 
such  information  submitted  to  EPA 
under  a  claim  of  confidentiality  will  be 
subject  to  the  regulations  in  part  2  of 
this  chapter. 

(k)  Administration  and  enforcement. 
Any  State  that  fails  to  adopt  a  complete, 
approvable  part  70  program,  or  that  EPA 
determines  is  not  adequately 


administering  or  enforcing  such  program 
shall  be  subject  to  certain  Federal 
sanctions  as  set  forth  in  §  70.10  of  this 
part. 

§  70.5  Permit  applications. 

(a)  Duty  to  apply.  For  each  part  70 
source,  the  owner  or  operator  shall 
submit  a  timely  and  complete  permit 
application  in  accordance  with  this 
section. 

(1)  Timely  application,  (i)  A  timely 
application  for  a  source  applying  for  a 
part  70  permit  for  the  first  time  is  one 
that  is  submitted  within  12  months  after 
the  source  becomes  subject  to  the  permit 
program  or  on  or  before  such  earlier 
date  as  the  permitting  authority  may 
establish. 

(ii)  Part  70  sources  required  to  meet 
the  requirements  imder  section  112(g]  of 
the  Act,  or  to  have  a  permit  under  the 
preconstruction  review  program 
approved  into  the  applicable 
implementation  plan  under  part  C  or  D 
of  title  I  of  the  Act,  shall  file  a  complete 
application  to  obtain  the  part  70  permit 
or  permit  revision  within  12  months 
after  commencing  operation  or  on  or 
before  such  earlier  date  as  the 
permitting  authority  may  establish. 
Where  an  existing  part  70  permit  would 
prohibit  such  cons^ction  or  change  in 
operation,  the  source  must  obtain  a 
permit  revision  before  commencing 
operation. 

(iii)  For  purposes  of  permit  renewal,  a 
timely  application  is  one  that  is 
submitted  at  least  6  months  prior  to  the 
date  of  permit  expiration,  or  such  other 
longer  time  as  may  be  approved  by  the 
Administrator  that  ensures  that  the  term 
of  the  permit  will  not  expire  before  the 
permit  is  renewed.  In  no  event  shall  this 
time  be  greater  than  18  months. 

(iv)  Applications  for  initial  phase  II 
acid  rain  permits  shall  be  submitted  to 
the  permitting  authority  by  January  1, 
1996  for  sulfur  dioxide,  and  by  January 
1, 1998  for  nitrogen  oxides. 

(2)  Complete  application.  The  program 
shall  provide  criteria  and  procedures  for 
determining  in  a  timely  fashion  when 
applications  are  complete.  To  be 
deemed  complete,  an  application  must 
provide  all  information  required 
pursuant  to  paragraph  (c)  of  this  section, 
except  that  applications  for  permit 
revision  need  supply  such  information 
only  if  it  is  related  to  the  proposed 
change.  Information  required  under 
paragraph  (c)  of  this  section  must  be 
sufficient  to  evaluate  the  subject  source 
and  its  application  and  to  determine  all 
applicable  requirements.  The  program 
shall  require  that  a  responsible  ofHcial 
certify  the  submitted  information 
consistent  with  paragraph  (d)  of  this 
section.  Unless  the  permitting  authority 


determines  that  an  application  is  not 
complete  within  60  days  of  receipt  of  the 
application,  such  application  shall  be 
deemed  to  be  complete,  except  as 
otherwise  provided  in  §  70.7(a)(4)  of  this 
part.  If,  while  processing  an  application 
that  has  been  determined  or  deemed  to 
be  complete,  the  permitting  authority 
determines  that  additional  information 
is  necessary  to  evaluate  or  take  hnal 
action  on  that  application,  it  may 
request  such  information  in  writing  and 
set  a  reasonable  deadline  for  a 
response.  The  source’s  ability  to  operate 
without  a  permit,  as  set  forth  in  §  70.7(b) 
of  this  part,  shall  be  in  effect  from  the 
date  the  application  is  determined  or 
deemed  to  be  complete  imtil  the  final 
permit  is  issued,  provided  that  the 
applicant  submits  any  requested 
additional  information  by  the  deadline 
specified  by  the  permitting  authority. 

(3)  Confidential  information.  In  the 
case  where  a  source  has  submitted 
information  to  the  State  under  a  claim  of 
confidentiality,  the  permitting  authority 
may  also  require  the  source  to  submit  a 
copy  of  such  information  directly  to  the 
Administrator. 

(b)  Duty  to  supplement  or  correct 
application.  Any  applicant  who  fails  to 
submit  any  relevant  facts  or  who  has 
submitted  incorrect  information  in  a 
permit  application  shall,  upon  becoming 
aware  of  such  failure  or  incorrect 
submittal,  promptly  submit  such 
supplementary  facts  or  corrected 
information.  In  addition,  an  applicant 
shall  provide  additional  information  as 
necessary  to  address  any  requirements 
that  become  applicable  to  the  source 
after  the  date  it  flled  a  complete 
application  but  prior  to  release  of  a  draft 
permit. 

(c)  Standard  application  form  and 
required  information.  The  State  program 
under  this  part  shall  provide  for  a 
standard  application  form  or  forms. 
Information  as  described  below  for  each 
emissions  unit  at  a  part  70  source  shall 
be  included  in  the  application.  The 
Administrator  may  approve  as  part  of  a 
State  program  a  list  of  insigniheant 
activities  and  emissions  levels  which 
need  not  be  included  in  permit 
applications.  However,  for  insignificant 
activities  which  are  exempted  because 
of  size  or  production  rate,  a  list  of  such 
insignificant  activities  must  be  included 
in  the  application.  An  application  may 
not  omit  information  needed  to 
determine  the  applicability  of,  or  to 
impose,  any  applicable  requirement,  or 
to  evaluate  the  fee  amount  required 
under  the  schedule  approved  pursuant 
to  §  70.9  of  this  part.  The  permitting 
authority  may  use  discretion  in 
developing  application  forms  that  best 
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meet  program  needs  and  administrative 
efficiency.  The  forms  and  attachments 
chosen,  however,  shall  include  the 
elements  specified  below: 

(1)  Identifying  information,  including 
company  name  and  address  (or  plant 
name  and  address  if  different  fiom  the 
company  name],  owner's  name  and 
agent,  and  telephone  number  and  names 
of  plant  site  manager/contact 

(2)  A  description  of  the  source's 
processes  and  products  (by  Standard 
Industrial  Classification  Code]  including 
any  associated  with  alternate  scenario 
identified  by  the  source. 

(3)  The  following  emission-related 
information: 

(i)  All  emissions  of  pollutants  for 
which  the  source  is  major,  and  all 
emissions  of  regulated  air  pollutants.  A 
permit  application  shall  describe  all 
emissions  of  regulated  air  pollutants 
emitted  from  any  emissions  unit  except 
where  such  units  are  exempted  under 
this  paragraph  (c)  of  this  section.  The 
permitting  authority  shall  require 
additional  information  related  to  the 
emissions  of  air  pollutants  sufficient  to 
verify  which  requirements  are 
applicable  to  the  source,  and  other 
information  necessary  to  collect  any 
permit  fees  owed  under  the  fee  schedule 
approved  pursuant  to  §  70.9(b)  of  this 
part. 

(ii)  Identification  and  descriptkm  of 
all  points  of  emissiems  describi^  in 
paragraph  (c)(3}(i)  of  this  section  in 
sufficient  detail  to  establish  the  basis  for 
fees  and  applicability  of  requirements  of 
the  Act. 

(iii)  Emissions  rate  in  tpy  and  in  such 
terms  as  are  necessary  to  establish 
compbance  consistent  with  the 
applicable  standard  reference  test 
method. 

(iv)  The  foUowing  information  to  the 
extent  it  is  needed  to  determine  or 
regulate  emissions:  Fuels,  fuel  use,  raw 
materials,  production  rates,  and 
operating  schedules. 

(v)  Identification  and  description  of 
air  pollution  control  equipment  and 
compliance  monitoring  devices  mr 
activities. 

(vi)  Limitations  on  source  (^ration 
affecting  emissions  ch*  any  work  practice 
standards,  where  applicable,  for  all 
regulated  pollutants  at  the  part  70 
source. 

(vii)  Other  infeumation  required  by 
any  applicable  requirement  (inchidi^ 
information  related  to  stack  height 
limitaticxis  developed  pursuant  to 
sectKHi  123  the  Act). 

(viii)  Calculations  on  which  the 
information  in  paragraphs  (cX3  (i) 
through  (vii)  of  this  sectioa  is  bas^. 

(4)  The  following  air  pollution  control 
requirements: 


(i)  Citation  and  description  of  all 
applicable  requirements,  and 

(ii)  Description  of  or  reference  to  any 
appUcaUe  test  method  fmr  determining 
compdiance  with  each  ap>plicaMe 
requirement 

(5)  Other  spiecific  infemnation  that 
may  be  necessary  to  implement  and 
enforce  other  applicable  requirements  of 
the  Act  or  of  this  p)art  or  to  determine 
the  applicability  of  such  requirements. 

(6)  An  explanatimn  of  any  prop>osed 
exemptions  from  otherwise  applicable 
requirements. 

(7)  Additional  information  as 
determined  to  be  necessary  by  the 
permitting  authority  to  define 
alternative  op)erating  scenarios 
identified  by  the  source  pursuant  to 
§  70.6(a)(9)  of  this  part  or  to  define 
permit  terms  and  conditions 
implementing  §  70.4  (b)  (12)  or  $  70.6  (a) 
(10)  of  this  part. 

(8)  A  compliance  plan  (or  all  part  70 
sources  that  contains  all  the  following: 

(i)  A  description  of  the  compliance 
status  of  the  source  with  respiect  to  all 
applicable  requirements. 

(ii)  A  description  as  follows: 

(A)  For  applicable  requirements  with 
which  the  source  is  in  compliance,  a 
statement  that  the  source  i^l  continue 
to  comply  with  such  requirements. 

(B)  For  applicable  requirements  that 
will  become  effective  during  the  permit 
term,  a  statement  that  the  source  will 
meet  such  requirements  on  a  timely 
basis. 

(C)  For  requirements  for  whkdi  the 
source  is  not  in  compliance  at  the  time 
or  permit  issuance,  a  narrative 
description  of  how  the  source  will 
achieve  compliance  with  such 
requirements. 

(iii)  A  compliance  schedule  as  follows: 

(A)  For  applicable  requirements  with 
wUch  the  source  is  in  compliance,  a 
statement  that  the  source  will  continue 
to  comply  with  such  requirements. 

(B)  For  applicable  requirements  that 
will  become  effective  during  the  permit 
term,  a  statement  that  the  source  will 
meet  such  requirements  on  a  timely 
basis.  A  statmnent  that  the  source  will 
meet  in  a  timely  manner  applicable 
requirements  that  become  effective 
during  the  permit  term  shall  satisfy  this 
provision,  unless  a  more  detailed 
schedule  is  exfuressly  required  by  the 
applicable  requirement. 

(C)  A  schedule  of  compliance  for 
sources  that  are  not  in  compliance  with 
all  amdicable  requirements  at  the  time 
of  permit  issuance.  Such  a  schedule 
shall  include  a  schedule  of  remedial 
measures,  including  an  enforceable 
sequence  of  actions  with  milestones, 
leading  to  conqxliance  with  any 
applicable  requirements  for  which  the 


source  will  be  in  noncomphance  at  the 
time  of  permit  issuance.  'This  compliance 
schedule  shall  resemUe  and  be  at  least 
as  stringent  as  that  contained  in  any 
judicial  consent  deiTee  or 
administrative  (xder  to  which  the  source 
is  subject  Any  such  sdiedule  of 
compliance  shall  be  supplemental  to, 
and  shall  not  sanction  noncompliance 
with,  the  applicable  requirements  on 
which  it  is  tused. 

(iv)  A  schedule  for  submission  of 
certified  progress  reports  no  less 
frequently  than  every  6  months  for 
sources  required  to  have  a  schedule  of 
compliance  to  remedy  a  violatkm. 

(v)  The  ccmnidiance  plan  content 
requirements  specified  in  this  paragraph 
shall  apply  and  be  included  in  the  acid 
rain  portion  of  a  compliance  plan  for  an 
affected  source,  except  as  specifically 
superseded  by  regulaticms  promulgated 
under  title  IV  of  the  Act  with  regard  to 
the  schedule  and  method(s)  the  source 
will  use  to  achieve  compliance  with  the 
acid  rain  emissions  limitations. 

(9)  Requirements  for  compliance 
certificatiem,  including  the  following; 

(i)  A  certification  of  compliance  with 
all  applicable  requirements  by  a 
responsible  official  consistent  with 
paragraph  (d)  of  this  section  and  section 
114(a)(3)  of  the  Act; 

(ii)  A  statement  of  methods  used  for 
determining  compliance,  including  a 
description  of  monitoring, 
recordkeeping,  and  reporting  . 
requirements  and  test  methods: 

(iii)  A  schedule  for  submission  of 
compliance  certifications  during  the 
permit  term,  to  be  submitted  no  less 
frequently  than  annually,  or  more 
frequently  if  specified  by  the  underlying 
applicable  requirement  or  by  the 
permitting  authority,  and 

(iv)  A  statement  indicating  the 
source’s  compliance  status  with  any 
applicable  enhanced  monitoring  and 
compliance  certification  requirements  of 
the  Act. 

(10)  The  use  of  nationally- 
standardized  forms  for  acid  rain 
portions  of  permit  applications  and 
compliance  plans,  as  required  by 
regulations  promulgated  under  title  IV  of 
the  Act 

(d)  Any  application  fcHm,  report,  or 
compliance  certification  submitted 
pursuant  to  these  regulations  shall 
contain  certification  by  a  responsible 
official  of  truth,  accuracy,  and 
completeness.  This  certificatkm  and  any 
other  certification  required  under  this 
part  shall  state  that  ^sed  mi 
information  and  beUef  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  document  are  true, 
accurate,  and  complete. 
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§  70.6  Permit  content. 

(a)  Standard  permit  requirements. 

Each  permit  issued  under  this  part  shall 
include  the  following  elements: 

(1)  Emission  limitations  and 
standards,  including  those  operational 
requirements  and  limitations  that  assure 
compliance  with  all  applicable 
requirements  at  the  time  of  permit 
issuance. 

(1)  The  permit  shall  specify  and 
reference  the  origin  of  and  authority  for 
each  term  or  condition,  and  identify  any 
difference  in  form  as  compared  to  the 
applicable  requirement  upon  which  the 
term  or  condition  is  based. 

(ii)  The  permit  shall  state  that,  where 
an  applicable  requirement  of  the  Act  is 
more  stringent  than  an  applicable 
requirement  of  regulations  promulgated 
under  title  IV  of  the  Act,  both  provisions 
shall  be  incorporated  into  the  permit 
and  shall  be  enforceable  by  the 
Administrator. 

(iii)  If  an  applicable  implementation 
plan  allows  a  determination  of  an 
alternative  emission  limit  at  a  part  70 
source,  equivalent  to  that  contained  in 
the  plan,  to  be  made  in  the  permit 
issuance,  renewal,  or  significant 
modification  process,  and  the  State 
elects  to  use  such  process,  any  permit 
containing  such  equivalency 
determination  shall  contain  provisions 
to  ensure  that  any  resulting  emissions 
limit  has  been  demonstrated  to  be 
quantifiable,  accountable,  enforceable, 
and  based  on  replicable  procedures. 

(2)  Permit  duration.  The  permitting 
authority  shall  issue  permits  for  a  fixed 
term  of  5  years  in  the  case  of  affected 
sources,  and  for  a  term  not  to  exceed  5 
years  in  the  case  of  all  other  sources. 
Notwithstanding  this  requirement,  the 
permitting  authority  shall  issue  permits 
for  solid  waste  incineration  units 
combusting  municipal  waste  subject  to 
standards  imder  section  129(e)  of  the 
Act  for  a  period  not  to  exceed  12  years 
and  shall  review  such  permits  at  least 
every  5  years. 

(3)  Monitoring  and  related 
recordkeeping  and  reporting 
requirements,  (i)  Each  permit  shall 
contain  the  following  requirements  with 
respect  to  monitoring: 

(A)  All  emissions  monitoring  and 
analysis  procedures  or  test  methods 
required  under  the  applicable 
requirements,  including  any  procedures 
and  methods  promulgated  pursuant  to 
sections  114(a)(3)  or  504(b)  of  the  Act; 

(B)  Where  the  applicable  requirement 
does  not  require  periodic  testing  or 
instrumental  or  noninstrumental 
monitoring  (which  may  consist  of 
recordkeeping  designed  to  serve  as 
monitoring),  periodic  monitoring 
sufficient  to  yield  reliable  data  from  the 


relevant  time  period  that  are 
representative  of  the  source’s 
compliance  with  the  permit,  as  reported 
pursuant  to  paragraph  (a)(3)(iii)  of  this 
section.  Such  monitoring  requirements 
shall  assure  use  of  terms,  test  methods, 
units,  averaging  periods,  and  other 
statistical  conventions  consistent  with 
the  applicable  requirement. 
Recordkeeping  provisions  may  be 
sufficient  to  meet  the  requirements  of 
this  paragraph  (a)(3)(i)(B)  of  this  section; 
and 

(C)  As  necessary,  requirements 
concerning  the  use,  maintenance,  and, 
where  appropriate,  installation  of 
monitoring  equipment  or  methods. 

(ii)  With  respect  to  recordkeeping,  the 
permit  shall  incorporate  all  applicable 
recordkeeping  requirements  and  require, 
where  applicable,  the  following: 

(A)  Records  of  required  monitoring 
information  that  include  the  following: 

(1)  The  date,  place  as  defined  in  the 
permit,  and  time  of  sampling  or 
measurements; 

(2)  The  date(s)  analyses  were 
performed; 

(3)  The  company  or  entity  that 
performed  the  analyses; 

(4)  The  an^ytical  techniques  or 
methods  used; 

(5)  The  results  of  such  analyses;  and 

(d)  The  operating  conditions  as 

existing  at  the  time  of  sampling  or 
measurement; 

(B)  Retention  of  records  of  all  required 
monitoring  data  and  support  information 
for  a  period  of  at  least  5  years  from  the 
date  of  the  monitoring  sample, 
measurement,  report,  or  application. 
Support  information  includes  all 
calibration  and  maintenance  records 
and  all  original  strip-chart  recordings  for 
continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  the 
permit. 

(iii)  With  respect  to  reporting,  the 
permit  shall  incorporate  all  applicable 
reporting  requirements  and  require  the 
following: 

(A)  Submittal  of  reports  of  any 
required  monitoring  at  least  every  6 
months.  All  instances  of  deviations  from 
permit  requirements  must  be  clearly 
identified  in  such  reports.  All  required 
reports  must  be  certiHed  by  a 
responsible  official  consistent  with 

§  70.5(d)  of  this  part. 

(B)  Prompt  reporting  of  deviations 
from  permit  requirements,  including 
those  attributable  to  upset  conditions  as 
defined  in  the  permit,  the  probable 
cause  of  such  deviations,  and  any 
corrective  actions  or  preventive 
measures  taken.  The  permitting 
authority  shall  defme  “prompt”  in 
relation  to  the  degree  and  type  of 


deviation  likely  to  occur  and  the 
applicable  requirements. 

(4)  A  permit  condition  prohibiting 
emissions  exceeding  any  allowances 
that  the  source  lawfully  holds  under  title 
IV  of  the  Act  or  the  regulations 
promulgated  thereunder. 

(i)  No  permit  revision  shall  be 
required  for  increases  in  emissions  that 
are  authorized  by  allowances  acquired 
pursuant  to  the  acid  rain  program, 
provided  that  such  increases'  do  not 
require  a  permit  revision  under  any 
other  applicable  requirement. 

(ii)  No  limit  shall  be  placed  on  the 
number  of  allowances  held  by  the 
source.  The  source  may  not,  however, 
use  allowances  as  a  defense  to 
noncompliance  with  any  other 
applicable  requirement. 

(iii)  Any  such  allowance  shall  be 
accounted  for  according  to  the 
procedures  established  in  regulations 
promulgated  under  title  IV  of  the  Act. 

(5)  A  severability  clause  to  ensure  the 
continued  validity  of  the  various  permit 
requirements  in  the  event  of  a  challenge 
to  any  portions  of  the  permit. 

(6)  Provisions  stating  the  following: 

(i)  The  permittee  must  comply  with  all 
conditions  of  the  part  70  permit.  Any 
permit  noncompliance  constitutes  a 
violation  of  the  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application. 

(ii)  Need  to  halt  or  reduce  activity  not 
a  defense.  It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the  conditions 
of  this  permit. 

(iii)  'The  permit  may  be  modified, 
revoked,  reopened,  and  reissued,  or 
terminated  for  cause.  The  filing  of  a 
request  by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  of  a  notification  of 
planned  changes  or  anticipated 
noncompliance  does  not  stay  any  permit 
condition. 

(iv)  The  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege. 

(v)  The  permittee  shall  furnish  to  the 
permitting  authority,  within  a 
reasonable  time,  any  information  that 
the  permitting  authority  may  request  in 
writing  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  teiminating  the  permit  or  to 
determine  compliance  with  the  permit. 
Upon  request,  the  permittee  shall  also 
furnish  to  the  permitting  authority 
copies  of  records  required  to  be  kept  by 
the  permit  or,  for  information  claimed  to 
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be  confidential,  the  permittee  may 
furnish  such  records  directly  to  the 
Administrator  along  with  a  claim  of 
confidentiality. 

(7)  A  provision  to  ensure  that  a  part  70 
source  pays  fees  to  the  permitting 
authority  consistent  with  the  fee 
schedule  approved  pursuant  to  §  70.9  of 
this  part. 

(8)  Emissions  trading.  A  provision 
stating  that  no  permit  revision  shall  be 
required,  under  any  approved  economic 
incentives,  marketable  permits, 
emissions  trading  and  other  similar 
programs  or  processes  for  changes  that 
are  provided  for  in  the  permit. 

(9)  Terms  and  conditions  for 
reasonably  anticipated  operating 
scenarios  identified  by  the  source  in  its 
application  as  approved  by  the 
permitting  authority.  Such  terms  and 
conditions: 

(i)  Shall  require  the  source, 
contemporaneously  with  making  a 
change  from  one  operating  scenario  to 
another,  to  record  in  a  log  at  the 
permitted  facility  a  record  of  the 
scenario  under  which  it  is  operating; 

(ii)  May  extend  the  permit  shield 
described  in  paragraph  (f)  of  this  section 
to  ail  terms  and  conditions  under  each 
such  operating  scenario;  and 

(iii)  Must  ensure  that  the  terms  and 
conditions  of  each  such  alternative 
scenario  meet  all  applicable 
requirements  and  the  requirements  of 
this  part. 

(10)  Terms  and  conditions,  if  the 
permit  applicant  requests  them,  for  the 
trading  of  emissions  increases  and 
decreases  in  the  permitted  facility,  to 
the  extent  that  the  applicable 
requirements  provide  for  trading  such 
increases  and  decreases  without  a  case- 
by-case  approval  of  each  emissions 
trade.  Such  terms  and  conditions: 

(1)  Shall  include  all  terms  required 
under  paragraphs  (a)  and  (c)  of  this 
section  to  determine  compliance; 

(11)  May  extend  the  permit  shield 
described  in  paragraph  (f)  of  this  section 
to  all  terms  and  conditions  that  allow 
such  increases  and  decreases  in 
emissions;  and 

(iii)  Must  meet  all  applicable 
requirements  and  requirements  of  this 
part. 

(b)  Federally-enforceable 
requirements.  (1)  All  terms  and 
conditions  in  a  part  70  permit,  including 
any  provisions  designed  to  limit  a 
source’s  potential  to  emit,  are 
enforceable  by  the  Administrator  and 
citizens  under  the  Act. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  the  permitting  authority 
shall  specifically  designate  as  not  being 
federally  enforceable  under  the  Act  any 
terms  and  conditions  included  in  the 


permit  that  are  not  required  under  the 
Act  or  under  any  of  its  applicable 
requirements.  Terms  and  conditions  so 
designated  are  not  subject  to  the 
requirements  of  §  §  70.7,  70.8,  or  of  this 
part,  other  than  those  contained  in  this 
paragraph  (b)  of  this  section. 

(c)  Compliance  requirements.  All  part 
70  permits  shall  contain  the  following 
elements  with  respect  to  compliance: 

(1)  Consistent  with  paragraph  (a)(3)  of 
this  section,  compliance  certification, 
testing,  monitoring,  reporting,  and 
recor&eeping  requirements  sufficient  to 
assure  compliance  with  the  terms  and 
conditions  of  the  permit.  Any  document 
(including  reports)  required  by  a  part  70 
permit  shall  contain  a  certification  by  a 
responsible  official  that  meets  the 
requirements  of  §  70.5(d)  for  this  part. 

(2)  Inspection  and  entry  requirements 
that  require  that,  upon  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  the  permittee  shall 
allow  the  permitting  authority  or  an 
authorized  representative  to  perform  the 
following: 

(i)  Enter  upon  the  permittee's  premises 
where  a  part  70  source  is  located  or 
emissions-related  activity  is  conducted, 
or  where  records  must  be  kept  under  the 
conditions  of  the  permit: 

(ii)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  the 
permit: 

(iii)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  air  pollution  control 
equipment],  practices,  or  operations 
regulated  or  required  imder  the  permit; 
and 

(iv)  As  authorized  by  the  Act,  sample 
or  monitor  at  reasonable  times 
substances  or  parameters  for  the 
purpose  of  assuring  compliance  with  the 
permit  or  applicable  requirements. 

(3)  A  schedule  of  compliance 
consistent  with  §  70.5(c)(8)  of  this  part. 

(4)  Progress  reports  consistent  with  an 
applicable  schedule  of  compliance  and 

§  70.5(c)(8)  of  this  part  to  be  submitted 
at  least  semiannually,  or  at  a  more 
frequent  period  if  specified  in  the 
applicable  requirement  or  by  the 
permitting  authority.  Such  progress 
reports  shall  contain  the  following: 

(i)  Dates  for  achieving  the  activities, 
milestones,  or  compliance  required  in 
the  schedule  of  compliance,  and  dates 
when  such  activities,  milestones  or 
compliance  were  achieved;  and 

(ii)  An  explanation  of  why  any  dates 
in  the  schedule  of  compliance  were  not 
or  will  not  be  met,  and  any  preventive  or 
corrective  measures  adopted. 

(5)  Requirements  for  compliance 
certification  with  terms  and  conditions 
contained  in  the  permit,  including 


emission  limitations,  standards,  or  work 
practices.  Permits  shall  include  each  of 
the  following: 

(i)  The  frequency  (not  less  than 
annually  or  such  more  frequent  periods 
as  specified  in  the  applicable 
requirement  or  by  the  permitting 
authority)  of  submissions  of  compliance 
certifications; 

(ii)  In  accordance  with  §  70.6(a](3]  of 
this  part,  a  means  for  monitoring  the 
compliance  of  the  source  with  its 
emissions  limitations,  standards,  and 
work  practices; 

(iii)  A  requirement  that  the 
compliance  certification  include  the 
following: 

(A)  The  identification  of  each  term  or 
condition  of  the  permit  that  is  the  basis 
of  the  certification; 

(B)  The  compliance  status; 

(C)  Whether  compliance  was 
continuous  or  intermittent; 

(D)  The  method(s]  used  for 
determining  the  compliance  status  of  the 
source,  currently  and  over  the  reporting 
period  consistent  with  paragraph  (a)(3) 
of  this  section;  and 

(E)  Such  other  facts  as  the  permitting 
authority  may  require  to  determine  the 
compliance  status  of  the  source; 

(iv)  A  requirement  that  all  compliance 
certifications  be  submitted  to  the 
Administrator  as  well  as  to  the 
permitting  authority;  and 

(v)  Such  additional  requirements  as 
may  be  specified  pursuant  to  sections 
114(a)(3)  and  504(b)  of  the  Act. 

(6)  Such  other  provisions  as  the 
permitting  authority  may  require. 

(d)  General  permits.  (1)  The  permitting 
authority  may,  after  notice  and 
opportimity  for  public  participation 
provided  under  §  70.7(h)  of  this  part, 
issue  a  general  permit  covering 
numerous  similar  sources.  Any  general 
permit  shall  comply  with  all 
requirements  applicable  to  other  part  70 
permits  and  shall  identify  criteria  by 
which  sources  may  qualify  for  the 
general  permit.  To  sources  that  qualify, 
the  permitting  authority  shall  grant  the 
conditions  and  terms  of  the  general 
permit.  Notwithstanding  the  shield 
provisions  of  paragraph  (f)  of  this 
section,  the  source  shall  be  subject  to 
enforcement  action  for  operation 
without  a  part  70  permit  if  the  source  is 
later  determined  not  to  qualify  for  the 
conditions  and  terms  of  the  general 
permit.  General  permits  shall  not  be 
authorized  for  affected  sources  under 
the  acid  rain  program  unless  otherwise 
provided  in  regulations  promulgated 
under  title  IV  of  the  Act. 

(2)  Part  70  sources  that  would  qualify 
for  a  general  permit  must  apply  to  the 
permitting  authority  for  coverage  under 
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the  tenns  of  the  general  permit  or  must 
apply  for  a  part  70  permit  consistent 
with  S  70.5  of  this  part.  The  permitting 
authority  may,  in  the  general  permit, 
provide  for  applications  which  deviate 
from  the  requirements  of  §  70.5  of  this 
part  provided  that  such  applications 
meet  the  requirements  of  title  V  of  the 
Act  and  include  all  information 
necessary  to  determine  qualification  for, 
and  to  assure  compliance  with,  the 
general  permit.  Without  repeating  the 
public  participation  procedures  required 
under  |  70.7(h)  of  this  part,  the 
permitting  authority  may  grant  a 
source's  request  for  authorization  to 
operate  under  a  general  permit,  but  such 
a  grant  shall  not  be  a  final  permit  action 
for  purposes  of  judicial  review. 

(e)  Temporary  sources.  The  permitting 
authority  may  issue  a  single  permit 
authorizing  emissions  from  similar 
operations  by  the  same  source  owner  or 
operator  at  multiple  temporary 
locations.  The  operation  must  be 
temporary  and  involve  at  least  one 
change  of  location  during  the  term  of  the 
permit.  No  affected  source  shall  be 
permitted  as  a  temporary  source. 

Permits  for  temporary  sources  shall 
include  the  following: 

(1)  Conditions  that  will  assure 
compliance  with  all  applicable 
requirements  at  all  authorized  locations; 

(2)  Requirements  that  the  owner  or 
operator  notify  the  permitting  authority 
at  least  10  days  in  advance  of  each 
change  in  location;  and 

(3)  Conditions  that  assure  compliance 
with  all  other  provisions  of  this  section. 

(f)  Permit  shield.  (1)  Except  as 
provided  in  this  part,  the  permitting 
authority  may  expressly  include  in  a 
part  70  permit  a  provision  stating  that 
compliance  with  the  conditions  of  the  * 
permit  shall  be  deemed  compliance  with 
any  applicable  requirements  as  of  the 
date  of  permit  issuance,  provided  that; 

(1)  Such  applicable  requirements  are 
included  and  are  specifically  identibed 
in  the  permit;  or 

(ii)  The  permitting  authority,  in  acting 
on  the  permit  application  or  revision, 
determines  in  writing  that  other 
requirements  specifically  identified  are 
not  applicable  to  the  source,  and  the 
permit  includes  the  determination  or  a 
concise  summary  thereof. 

(2)  A  part  70  permit  that  does  not 
expressly  state  that  a  permit  shield 
exists  shall  be  presumed  not  to  provide 
such  a  shield. 

(3)  Nothing  in  this  paragraph  or  in  any 
part  70  permit  shall  alter  or  affect  the 
following: 

(i)  The  provisions  of  section  303  of  the 
Act  (emergency  orders),  including  the 
authority  of  the  Administrator  under 
that  section: 


(ii)  The  liability  of  an  owner  or 
operator  of  a  source  for  any  violation  of 
applicable  requirements  prior  to  or  at 
the  time  of  permit  issuance; 

(Hi)  The  applicable  requirements  of 
the  acid  rain  program,  consistent  with 
section  408(a)  of  the  Act;  or 

(iv)  The  ability  of  EPA  to  obtain 
information  from  a  source  pursuant  to 
section  114  of  the  Act. 

(g)  Emergency  provision — (1) 

Definition.  An  "emergency"  means  any 
situation  arising  from  sudden  and 
reasonably  unforeseeable  events 
beyond  the  control  of  the  source, 
including  acts  of  God,  which  situation 
requires  immediate  corrective  action  to 
restore  normal  operation,  and  that 
causes  the  source  to  exceed  a 
technology-based  emission  limitation 
under  the  permit,  due  to  unavoidable 
increases  in  emissions  attributable  to 
the  emergency.  An  emergency  shall  not 
include  noncompliance  to  the  extent 
caused  by  improperly  designed 
equipment,  lack  of  preventative 
maintenance,  careless  or  improper 
operation,  or  operator  error, 

(2)  Effect  of  an  emergency.  An 
emergency  constitutes  an  affirmative 
defense  to  an  action  brought  for 
noncompliance  with  such  technology- 
based  emission  limitations  if  the 
conditions  of  paragraph  (g)(3)  of  this 
section  are  met. 

(3)  The  affirmative  defense  of 
emergency  shall  be  demonstrated 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(i)  An  emergency  occurred  and  that 
the  permittee  can  identify  the  cause(s) 
of  the  emergency: 

(ii)  The  permitted  facility  was  at  the 
time  being  properly  operated: 

(Hi)  During  the  period  of -the 
emergency  the  permittee  took  all 
reasonable  steps  to  minimize  levels  of 
emissions  that  exceeded  the  emission 
standards,  or  other  requirements  in  the 
permit,  and 

(iv)  The  permittee  submitted  notice  of 
the  emergency  to  the  permitting 
authority  within  2  working  dayd  of  the 
time  when  emission  limitations  were 
exceeded  due  to  the  emergency.  This 
notice  fulfills  the  requirement  of 
paragraph  (a)(3)(iii)(B)  of  this  section. 
This  notice  must  contain  a  description  of 
the  emergency,  any  steps  taken  to 
mitigate  emissions,  and  corrective 
actions  taken. 

(4)  in  any  enforcement  proceeding,  the 
permittee  seeking  to  establish  the 
occurrence  of  an  emergency  has  the 
burden  of  proof. 

(5)  This  provision  is  in  addition  to  any 
emergency  or  upset  provision  contained 
in  any  applicable  requirement. 


§  70.7  Permit  Issuance,  renewal, 
reopenings,  and  revisions. 

(a)  Action  on  application.  (1)  A 
permit,  permit  modification,  or  renewal 
may  be  issued  only  if  all  of  the  following 
condition  have  been  met: 

(1)  The  permitting  authority  has 
received  a  complete  application  for  a 
permit,  permit  modiHcation,  or  permit 
renewal,  except  that  a  complete 
application  need  not  be  received  before 
issuance  of  a  general  permit  under 

§  70.6(d)  of  this  part; 

(ii)  Except  for  modifications  qualifying 
for  minor  permit  modification 
procedures  under  paragraphs  (e)  (2)  and 
(3)  of  this  section,  the  permitting 
authority  has  complied  with  the 
requirements  for  public  participation 
under  paragraph  (h)  of  this  section; 

(iii)  The  permitting  authority  has 
complied  with  the  requirements  for 
notifying  and  responding  to  affected 
States  under  §  70.8(b)  of  this  part; 

(iv)  The  conditions  of  the  permit 
provide  for  compliance  with  all 
applicable  requirements  and  the 
requirements  of  this  part;  and 

(v)  The  Administrator  has  received  a 
copy  of  the  proposed  permit  and  any 
notices  required  under  §  §  70.8(a)  and 
70.8(b)  of  this  part,  and  has  not  objected 
to  issuance  of  the  permit  under  §  70.8(c) 
of  this  part  within  the  time  period 
specified  therein. 

(2)  Except  as  provided  under  the 
initial  transition  plan  provided  for  under 
§  70.4(b)(ll)  of  this  part  or  under 
regulations  promulgated  under  title  IV  of 
title  V  of  the  Act  for  the  permitting  of 
affected  sources  under  the  acid  rain 
program,  the  program  shall  provide  that 
the  permitting  authority  take  final  action 
on  each  permit  application  (including  a 
request  for  permit  modiflcation  or 
renewal)  within  18  months,  or  such 
lesser  time  approved  by  the 
Administrator,  after  receiving  a 
complete  application. 

(3)  The  program  shall  also  contain 
reasonable  procedures  to  ensure  priority 
is  given  to  taking  action  on  applications 
for  construction  or  modification  under 
title  I,  parts  C  and  D  of  the  Act. 

(4)  TTie  permitting  authority  shall 
promptly  provide  notice  to  the  applicant 
of  whether  the  application  is  complete. 
Unless  the  permitting  authority  requests 
additional  information  or  otherwise 
notifies  the  applicant  of  incompleteness 
within  60  days  of  receipt  of  an 
application,  the  application  shall  be 
deemed  complete.  For  modifications 
processed  through  minor  permit 
modification  procedures,  such  as  those 
in  paragraphs  (e)  (2)  and  (3)  of  this 
section,  the  State  program  need  not 
require  a  completeness  determination. 
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(5)  The  permitting  authority  shall 
provide  a  statement  that  sets  forth  the 
legal  and  factual  basis  for  the  draft 
permit  conditions  (including  references 
to  the  applicable  statutory  or  regulatory 
provisions).  The  permitting  authority 
shall  send  this  statement  to  EPA  and  to 
any  other  person  who  requests  it. 

(6)  The  submittal  of  a  complete 
application  shall  not  affeot  the 
requirement  that  any  source  have  a 
preconstruction  permit  under  title  I  of 
the  Act. 

(b)  Requirement  for  a  permit.  Except 
as  provided  in  the  following  sentence, 

§  70.4(b](12)(i),  and  paragraphs  (e)  (2)(v] 
and  (3)(v)  of  this  section,  no  part  70 
source  may  operate  after  the  time  that  it 
is  required  to  submit  a  timely  and 
complete  application  under  an  approved 
permit  program,  except  in  compliance 
with  a  permit  issued  under  a  part  70 
program.  The  program  shall  provide 
that,  if  a  part  70  source  submits  a  timely 
and  complete  application  for  permit 
issuance  (including  for  renewal),  the 
source's  failure  to  have  a  part  70  permit 
is  not  a  violation  of  this  part  until  the 
permitting  authority  takes  final  action 
on  the  permit  application,  except  as 
noted  in  this  section.  This  protection 
shall  cease  to  apply  if,  subsequent  to  the 
completeness  determination  made 
pursuant  to  paragraph  (a)(4)  of  this 
section,  and  as  required  by  §  70.5(a)(2) 
of  this  part,  the  applicant  fails  to  submit 
by  the  deadline  specified  in  writing  by 
the  permitting  authority  any  additional 
information  identified  as  being  needed 
to  process  the  application. 

(c)  Permit  renewal  and  expiration.  (1) 
The  program  shall  provide  that: 

(1)  Permits  being  renewed  are  subject 
to  the  same  procedural  requirements, 
including  those  for  public  participation, 
affected  State  and  EPA  review,  that 
apply  to  initial  permit  issuance;  and 

(ii)  Permit  expiration  terminates  the 
source's  right  to  operate  unless  a  timely 
and  complete  renewal  application  has 
been  submitted  consistent  with 
paragraph  (b)  of  this  section  and 
§  70.5(a)(l)(iii)  of  this  part. 

(2)  If  the  permitting  authority  fails  to 
act  in  a  timely  way  on  a  permit  renewal, 
EPA  may  invoke  its  authority  under 
section  505(e)  of  the  Act  to  terminate  or 
revoke  and  reissue  the  permit. 

(d)  Administrative  permit 
amendments.  (1)  An  "administrative 
permit  amendment”  is  a  permit  revision 
that: 

(i)  Corrects  typographical  errors: 

(ii)  Identifies  a  change  in  the  name, 
address,  or  phone  number  of  any  person 
identiHed  in  the  permit,  or  provides  a 
similar  minor  administrative  change  at 
the  source; 


(iii)  Requires  more  frequent 
monitoring  or  reporting  by  the  permittee; 

(iv)  Allows  for  a  change  in  ownership 
or  operational  control  of  a  source  where 
the  permitting  authority  determines  that 
no  other  change  in  the  permit  is 
necessary,  provided  that  a  written 
agreement  containing  a  speciHc  date  for 
transfer  of  permit  responsibility, 
coverage,  and  liability  between  the 
current  and  new  permittee  has  been 
submitted  to  the  permitting  authority; 

(v)  Incorporates  into  the  part  70 
permit  the  requirements  from 
preconstruction  review  permits 
authorized  under  an  EPA-approved 
program,  provided  that  such  a  program 
meets  procedural  requirements 
substantially  equivalent  to  the 
requirements  of  §§  70.7  and  70.8  of  this 
part  that  would  be  applicable  to  the 
change  if  it  were  subject  to  review  as  a 
permit  modihcation,  and  compliance 
requirements  substantially  equivalent  to 
those  contained  in  §  70.6  of  this  part;  or 

(vi)  Incorporates  any  other  type  of 
change  which  the  Administrator  has 
determined  as  part  of  the  approved  part 
70  program  to  be  similar  to  those  in 
paragraphs  (d)(1)  (i)  through  (iv)  of  this 
section. 

(2)  Administrative  permit 
amendments  for  purposes  of  the  acid 
rain  portion  of  the  permit  shall  be 
governed  by  regulations  promulgated 
under  title  IV  of  the  Act. 

(3)  Administrative  permit  amendment 
procedures.  An  administrative  permit 
amendment  may  be  made  by  the 
permitting  authority  consistent  with  the 
following: 

(i)  The  permitting  authority  shall  take 
no  more  than  60  days  from  receipt  of  a 
request  for  an  administrative  permit 
amendment  to  take  final  action  on  such 
request,  and  may  incorporate  such 
changes  without  providing  notice  to  the 
public  or  affected  States  provided  that  it 
designates  any  such  permit  revisions  as 
having  been  made  pursuant  to  this 
paragraph. 

(ii)  The  permitting  authority  shall 
submit  a  copy  of  the  revised  permit  to 
the  Administrator. 

(iii)  The  source  may  implement  the 
changes  addressed  in  the  request  for  an 
administrative  amendment  immediately 
upon  submittal  of  the  request. 

(4)  The  permitting  authority  may,  upon 
taking  final  action  granting  a  request  for 
an  administrative  permit  amendment, 
allow  coverage  by  the  permit  shield  in 

§  70.6(f)  for  administrative  permit 
amendments  made  pursuant  to 
paragraph  (d)(l)(v)  of  this  section  which 
meet  the  relevant  requirements  of 
SS  70.6, 70.7,  and  70.8  for  significant 
permit  modifications. 


(e)  Permit  modification.  A  permit 
modification  is  any  revision  to  a  part  70 
permit  that  cannot  be  accomplished 
under  the  program's  provisions  for 
administrative  permit  amendments 
under  paragraph  (d)  of  this  section.  A 
permit  modification  for  purposes  of  the 
acid  rain  portion  of  the  permit  shall  be 
governed  by  regulations  promulgated 
under  title  IV  of  the  Act. 

(1)  Program  description.  The  State 
shall  provide  adequate,  streamlined,  and 
reasonable  procedures  for  expeditiously 
processing  permit  modifications.  The 
State  may  meet  this  obligation  by 
adopting  the  procedures  set  forth  below 
or  ones  substantially  equivalent.  The 
State  may  also  develop  different 
procedures  for  different  types  of 
modifications  depending  on  the 
significance  and  complexity  of  the 
requested  modihcation,  but  EPA  will  not 
approve  a  part  70  program  that  has 
modiHcation  procedures  that  provide  for 
less  permitting  authority,  EPA,  or 
affected  State  review  or  public 
participation  than  is  provided  for  in  this 
part. 

(2)  Minor  permit  modification 
procedures-^\)  Criteria. — (A)  Minor 
permit  modification  procedures  may  be 
used  only  for  those  permit  modifications 
that: 

(1) 'Qo  not  violate  any  applicable 
requirement; 

(2)  Do  not  involve  signiHcant  changes 
to  existing  monitoring,  reporting,  or 
recordkeeping  requirements  in  the 
permit; 

(3)  Do  not  require  or  change  a  case- 
by-case  determination  of  an  emission 
limitation  or  other  standard,  or  a  source- 
specific  determination  for  temporary 
sources  of  ambient  impacts,  or  a 
visibility  or  increment  analysis; 

(4)  Do  not  seek  to  establish  or  change 
a  permit  term  or  condition  for  which 
there  is  no  corresponding  underlying 
applicable  requirement  and  that  the 
source  has  assumed  to  avoid  an 
applicable  requirement  to  which  the 
source  would  otherwise  be  subject.  Such 
terms  and  conditions  include: 

(A)  A  federally  enforceable  emissions 
cap  assumed  to  avoid  classihcation  as  a 
modification  under  any  provision  of  title 
I;  and 

(B)  An  alternative  emissions  limit 
approved  pursuant  to  regulations 
promulgated  under  section  112(i)(5)  of 
the  Act: 

(5)  Are  not  modifications  under  any 
provision  of  title  I  of  the  Act;  and 

(6)  Are  not  required  by  the  State 
program  to  be  processed  as  a  significant 
modification. 

(B)  Notwithstanding  paragraphs 
(e)(2)(i)(A)  and  (e)(3)(i)  of  this  section. 
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minor  permit  modification  procedures 
may  be  used  for  permit  modifications 
involving  the  use  of  economic 
incentives,  marketable  permits, 
emissions  trading,  and  other  similar 
approaches,  to  the  extent  that  such 
minor  permit  modification  procedures 
are  explicitly  provided  for  in  an 
applicable  implementation  plan  or  in 
applicable  requirements  promulgated  by 
EPA. 

(ii)  Application.  An  application 
requesting  the  use  of  minor  permit 
modification  procedures  shall  meet  the 
requirements  of  §  70.5(c)  of  this  part  and 
shall  include  the  following: 

(A)  A  description  of  the  change,  the 
emissions  resulting  from  the  change,  and 
any  new  applicable  requirements  that 
will  apply  if  the  change  occurs; 

(B)  liie  source's  suggested  draft 
pemiit; 

(C)  Certification  by  a  responsible 
o^icial,  consistent  with  S  70.5(d).  that 
the  proposed  modification  meets  the 
criteria  for  use  of  minor  permit 
modification  procedures  and  a  request 
that  such  procedures  be  used;  and 

(D)  Completed  forms  for  the 
permitting  authority  to  use  to  notify  the 
Administrator  and  affected  States  as 
required  under  S  70.8. 

(iii)  EPA  and  affected  State 
notification.  Within  5  working  days  of 
receipt  of  a  complete  permit 
modification  application,  the  permitting 
authority  shall  meet  its  obligation  under 
§  70.8  (a)(1)  and  (b)(1)  to  notify  the 
Administrator  and  affected  States  of  the 
requested  permit  modification.  The 
permitting  authority  promptly  shall  send 
any  notice  required  under  S  70.8(b)(2)  to 
the  Administrator. 

(iv)  Timetable  for  issuance.  The 
permitting  authority  may  not  issue  a 
final  permit  modification  imtil  after 
EPA's  45-day  review  period  or  until  EPA 
has  notified  the  permitting  authority  that 
EPA  will  not  object  to  issuance  of  the 
permit  modification,  whichever  is  first, 
although  the  permitting  authority  can 
approve  the  permit  modification  prior  to 
that  time.  Within  90  days  of  the 
permitting  authority's  receipt  of  an 
application  under  minor  permit 
modification  procedures  or  15  days  after 
the  end  of  the  Administrator's  45-day 
review  period  under  $  70.8(c),  whichever 
is  later,  the  permitting  authority  shall; 

(A)  Issue  the  permit  modification  as 
proposed; 

(B)  Deny  the  permit  modification 
application; 

(C)  Determine  that  the  requested 
modification  does  not  meet  the  minor 
permit  modification  criteria  and  should 
be  reviewed  under  the  significant 
modification  procedures;  or 


(D)  Revise  the  draft  permit 
modification  and  transmit  to  the 
Administrator  the  new  proposed  permit 
modification  as  required  by  S  70.^a)  of 
this  part 

(v)  Source’s  ability  to  make  change. 

The  State  program  may  allow  the 

source  to  m^e  the  change  proposed  in 
its  minor  permit  modification 
application  immediately  after  it  files 
such  application.  After  the  source  makes 
the  change  allowed  by  the  preceding 
sentence,  and  until  the  permitting 
authority  takes  any  of  the  actions 
specified  in  paragraphs  (e)(2)(v)  (A) 
through  (C)  of  this  section,  the  source 
must  comply  with  both  the  applicable 
requirements  governing  the  change  and 
the  proposed  permit  terms  and 
conditions.  During  this  time  period,  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions  it 
seeks  to  modify.  However,  if  the  source 
fails  to  comply  with  its  proposed  permit 
terms  and  conditions  during  this  time 
period,  the  existing  permit  terms  and 
conditions  it  seeks  to  modify  may  be 
enforced  against  it 

(vi)  Permit  shield.  The  permit  shield 
under  §  70.6(f)  of  this  part  may  not 
extend  to  minor  permit  modifications. 

(3)  Group  processing  of  minor  permit 
modifications.  Consistent  with  this 
paragraph,  the  permitting  authority  may 
modify  the  procedure  outlined  in 
paragraph  (e)(2)  of  this  section  to 
process  groups  of  a  source's 
applications  for  certain  modifications 
eligible  for  minor  permit  modification 
processing. 

(i)  Criteria.  Croup  processing  of 
modifications  may  be  used  only  for 
.those  permit  modifications: 

(A)  That  meet  the  criteria  for  minor 
permit  modification  procedures  under 
paragraph  (e)(2)(i)(A)  of  this  section; 
and 

(B)  That  collectively  are  below  the 
threshold  level  approved  by  the 
Administrator  as  part  of  the  approved 
program.  Unless  the  State  sets  an 
alternative  threshold  consistent  with  the 
criteria  set  forth  in  paragraphs 
(e)(3)(i)(B)  (1)  and  (2)  of  this  section,  this 
threshold  shall  be  10  percent  of  the 
emissions  allowed  by  the  permit  for  the 
emissions  unit  for  which  the  change  is 
requested,  20  percent  of  the  applicable 
definition  of  major  source  in  {  70.2  of 
this  part,  or  5  tons  per  year,  whichever 
is  least  In  establishing  any  alternative 
threshold,  the  State  shall  consider 

(1)  Whether  group  processing  of 
amounts  below  the  threshold  levels 
reasonably  alleviates  severe 
administrative  burdens  that  would  be 
Imposed  by  immediate  permit 
mc^ification  review,  and 


(2)  Whether  individual  processing  of 
changes  below  the  threshold  levels 
would  result  in  trivial  environmental 
benefits. 

(ii)  Application.  An  application 
requesting  the  use  of  group  processing 
procedures  shall  meet  the  requirements 
of  9  70.5(c)  of  this  part  ahd  shall  include 
the  following: 

(A)  A  description  of  the  change,  the 
emissions  resulting  from  the  change,  and 
any  new  applicable  requirements  that 
will  apply  if  the  change  occurs. 

(B)  llie  source's  suggested  draft 
permit 

(C)  Certification  by  a  responsible 
official,  consistent  with  §  70.5(d)  of  this 
part  that  the  proposed  modification 
meets  the  criteria  for  use  of  group 
processing  procedures  and  a  request 
that  such  procedures  be  used. 

(D)  A  list  of  the  source's  other  pending 
applications  awaiting  group  processing, 
and  a  determination  of  whether  the 
requested  modification,  aggregated  with 
these  other  applications,  equals  or 
exceeds  the  threshold  set  under 
paragraph  (e)(3)(i)(B)  of  this  section. 

(E)  Certification,  consistent  with 

9  7a5(d)  of  this  part  that  the  source  has 
notified  EPA  of  the  proposed 
modification.  Such  notification  need 
only  contain  a  brief  description  of  the 
requested  modification. 

(F)  Completed  forms  for  the  permitting 
authority  to  use  to  notify  the 
Administrator  and  affected  States  as 
required  under  9  70.8  of  this  part. 

(iii)  EPA  and  affected  State 
notification.  On  a  quarterly  basis  or 
within  5  business  days  of  receipt  of  an 
application  demonstrating  that  the 
aggregate  of  a  source's  pending 
applications  equals  or  exceeds  the 
threshold  level  set  under  paragraph 
(e)(3)(i)(B)  of  this  section,  whichever  is 
earlier,  the  permitting  authority 
promptly  shall  meet  its  obligations 
under  99  70.8  (a)(1)  and  (b)(1)  to  notify 
the  Administrator  and  afiected  States  of 
the  requested  permit  modifications.  The 
permitting  authority  shall  send  any 
notice  required  under  9  70.8(b)(2)  of  this 
part  to  the  Administrator. 

(iv)  Timetable  for  issuance.  The 
provisions  of  paretgraph  (e)(2)(iv)  of  this 
section  shall  apply  to  modifications 
eligible  for  group  processing,  except  that 
the  permitting  au^ority  shall  take  one 
of  the  actions  specified  in  paragraphs 
(e)(2)(iv)  (A)  through  (D)  of  this  section 
within  180  days  of  receipt  of  the 
application  or  15  days  after  the  end  of 
the  Administrator's  45-day  review 
period  under  9  70.8(c)  of  fiiis  part, 
whichever  is  later. 

(v)  Source’s  ability  to  make  change. 
The  provisions  of  paragraph  (e)(2)(v)  of 
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this  section  shall  apply  to  modifications 
eligible  for  group  processing. 

(vi)  Permit  shield.  The  provisions  of 
paragraph  (e)(2)(vi)  of  this  section  shall 
also  apply  to  modifications  eligible  for 
group  processing. 

(4)  Significant  modification 
procedures — (i)  Criteria.  Significant 
modification  procedures  shall  be  used 
for  applications  requesting  permit 
modifications  that  do  not  qualify  as 
minor  permit  modifications  or  as 
administrative  amendments.  The  State 
program  shall  contain  criteria  for 
determining  whether  a  change  is 
significant.  At  a  minimum,  every 
significant  change  in  existing  monitoring 
permit  terms  or  conditions  and  every 
relaxation  of  reporting  or  recordkeeping 
permit  terms  or  conditions  shall  be 
considered  significant.  Nothing  herein 
shall  be  construed  to  preclude  the 
permittee  from  making  changes 
consistent  with  this  part  that  would 
render  existing  permit  compliance  terms 
and  conditions  irrelevant. 

(ii)  The  State  program  shall  provide 
that  significant  permit  modifications 
shall  meet  all  requirements  of  this  part 
including  those  for  applications,  public 
participation,  review  by  affected  States, 
and  review  by  EPA,  as  they  apply  to 
permit  issuance  and  permit  renewal. 

The  permitting  authonty  shall  design 
and  implement  this  review  process  to 
complete  review  on  the  majority  of 
significant  permit  modifications  within  9 
months  after  receipt  of  a  complete 
application. 

(f)  Reopening  for  cause.  (1)  Each 
issued  permit  shall  include  provisions 
specifying  the  conditions  under  which 
the  permit  will  be  reopened  prior  to  the 
expiration  of  the  permit.  A  permit  shall 
be  reopened  and  revised  under  any  of 
the  following  circumstances: 

(i)  Additional  applicable  requirements 
under  the  Act  become  applicable  to  a 
major  part  70  source  with  a  remaining 
permit  term  of  3  or  more  years.  Such  a 
reopening  shall  be  completed  not  later 
than  18  months  after  promulgation  of  the 
applicable  requirement.  No  such 
reopening  is  required  if  the  effective 
date  of  the  requirement  is  later  than  the 
date  on  which  the  permit  is  due  to 
expire,  unless  the  original  permit  or  any 
of  its  terms  and  conditions  has  been 
extended  pursuant  to  $  70.4(b)(10)  (i)  or 
(ii)  of  this  part 

[  (ii)  Additional  requirements  (including 

!  excess  emissions  requirements)  become 

applicable  to  an  afiected  source  under 
the  add  rain  program.  Upon  approval  by 
the  Administrator,  excess  emissions 
offset  plans  shall  be  deemed  to  be 
incorporated  into  the  permit 
,  (iii)  The  permitting  authority  or  EPA 

I  determines  that  the  permit  contains  a 


material  mistake  or  that  inaccurate 
statements  were  made  in  establishing 
the  emissions  standards  or  other  terms 
or  conditions  of  the  permit. 

(iv)  The  Administrator  or  the 
permitting  authority  determines  that  the 
permit  must  be  revised  or  revoked  to 
assure  compliance  with  the  applicable 
requirements. 

(2)  Proceedings  to  reopen  and  issue  a 
permit  shall  follow  the  same  procedures 
as  apply  to  initial  permit  issuance  and 
shall  affect  only  those  parts  of  the 
permit  for  whidi  cause  to  reopen  exists. 
Such  reopening  shall  be  made  as 
expeditiously  as  practicable. 

(3)  Reopenings  under  paragraph  (f)(1) 
of  this  section  shall  not  be  Initiated 
before  a  notice  of  such  intent  is 
provided  to  the  part  70  source  by  the 
permitting  authority  at  least  30  days  in 
advance  of  the  date  that  the  permit  is  to 
be  reopened,  except  that  the  permitting 
authority  may  provide  a  shorter  time 
period  in  the  case  of  an  emergency. 

(g)  Reopenings  for  cause  by  EPA.  (1)  If 
the  Administrator  finds  that  cause  exists 
to  terminate,  modify,  or  revoke  and 
reissue  a  permit  pursuant  to  paragraph 
(f)  of  this  section,  the  Administrator  will 
notify  the  permitting  authority  and  the 
permittee  of  such  finding  in  writing. 

(2)  The  permitting  authority  shall, 
within  90  days  after  receipt  of  such 
notification,  forward  to  EPA  a  proposed 
determination  of  termination, 
modification,  or  revocation  and 
reissuance,  as  appropriate.  The 
Administrator  may  extend  this  90-day 
period  for  an  additional  90  days  if  he 
finds  that  a  new  or  revised  permit 
application  is  necessary  or  that  the 
permitting  authority  must  require  the 
permittee  to  submit  additional 
information. 

(3)  The  Administrator  will  review  the 
proposed  determination  fi:om  the 
permitting  authority  within  90  days  of 
receipt. 

(4)  The  permitting  authority  shall  have 
90  days  bom  receipt  of  an  EPA  objection 
to  resolve  any  objection  that  EPA  mcdces 
and  to  terminate,  modify,  or  revoke  and 
reissue  the  permit  in  accordance  with 
the  Administrator's  objection. 

(5)  If  the  permitting  authority  fails  to 
submit  a  proposed  determination 
pursuant  to  paragraph  (g)(2)  of  this 
section  or  fails  to  resolve  any  objection 
pursuant  to  paragraph  (g)(4)  of  this 
section,  the  Adn^istrator  will 
terminate,  modify,  or  revoke  and  reissue 
the  permit  after  taking  the  following 
actions: 

(i)  Providing  at  least  30  days’  notice  to 
the  permittee  in  writing  of  the  reasons 
for  any  such  action.  T^  notice  may  be 
given  during  the  procedures  in 


paragraphs  (g)  (1)  through  (4)  of  this 
section. 

(ii)  Providing  the  permittee  an 
opportunity  for  comment  on  the 
Administrator’s  proposed  action  and  an 
opportunity  for  a  hearing. 

(h)  Public  participation.  Except  for 
modifications  qualifying  for  minor 
permit  modifipation  procedures,  all 
permit  proceedings,  including  initial 
permit  issuance,  significant 
modifications,  and  renewals,  shall 
provide  adequate  procedures  for  public 
notice  induing  offering  an  opportunity 
for  public  comment  and  a  hearing  on  the 
draft  permit.  These  procedures  shall 
indude  the  following: 

(1)  Notice  shall  be  given:  by 
publication  in  a  newspaper  of  general 
circulation  in  the  area  where  the  source 

'  is  located  or  in  a  State  publication 
designed  to  give  general  public  notice;  to 
persons  on  a  mailing  list  developed  by 
the  permitting  authority,  including  those 
who  request  in  writing  to  be  on  the  list; 
and  by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public, 

(2)  The  notice  shall  identify  the 
affected  facility;  the  name  and  address 
of  the  permittee;  the  name  and  address 
of  the  permitting  authority  processing 
the  permit;  the  activity  or  activities 
involved  in  the  permit  action;  the 
emissions  change  involved  in  any  permit 
modification;  the  name,  address,  and 
telephone  number  of  a  person  bom 
whom  interested  persons  may  obtain 
additional  information,  including  copies 
of  the  permit  draft,  the  application,  all 
relevant  supporting  materials,  including 
those  set  forth  in  S  70.4(b)(3)(viii)  of  this 
part  and  all  other  materials  available  to 
the  permitting  authority  that  are 
relevant  to  the  permit  decision;  a  brief 
description  of  the  comment  procedures 
required  by  this  part  and  the  time  and 
place  of  any  hearing  that  may  be  held, 
including  a  statement  of  procedures  to 
request  a  hearing  (unless  a  hearing  has 
already  been  scheduled); 

(3)  The  permitting  authority  shall 
provide  such  notice  and  opportunity  for 
participation  by  affected  States  as  is 
provided  for  by  S  70.8  of  this  part; 

(4)  Timing.  *1110  permitting  authority 
shall  provide  at  least  30  days  for  public 
comment  and  shall  give  notice  of  any 
public  hearing  at  least  30  days  in 
advance  of  the  hearing. 

(5)  The  permitting  authority  shall  keep 
a  record  of  the  commenters  and  also  of 
the  issues  raised  during  the  public 
participation  process  so  that  the 
Administrator  may  fulfill  his  obligation 
under  section  505(b)(2)  of  the  Act  to 
determine  whether  a  citizen  petition 
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may  be  granted,  and  such  records  shall 
be  available  to  the  public. 

S  70  J  Permit  review  by  EPA  and  affected 
States. 

(a)  Transmission  of  information  to  the 
Administrator.  (1)  The  permit  program 
shall  require  that  the  permitting 
authority  provide  to  the  Administrator  a 
copy  of  each  permit  application 
(including  any  application  for  permit 
modiHcation).  each  proposed  permit, 
and  each  final  part  70  permit.  The 
applicant  may  be  required  by  the 
permitting  authority  to  provide  a  copy  of 
the  permit  application  (including  the 
compliance  plan)  directly  to  the 
Administrator.  Upon  agreement  with  the 
Administrator,  the  permitting  authority 
may  submit  to  the  Administrator  a 
permit  application  summary  form  and 
any  relevant  portion  of  the  permit 
application  and  compliance  plan,  in 
place  of  the  complete  permit  application 
and  compliance  plan.  To  the  extent 
practicable,  the  preceding  information 
shall  be  provided  in  computer-readable 
format  compatible  with  ^A's  national 
database  management  system. 

(2)  The  Administrator  may  waive  the 
requirements  of  paragraphs  (a)(1)  and 

(b)(1)  of  this  section  for  any  category  of 
sources  (including  any  class,  type,  or 
size  within  such  category)  other  than 
major  sources  according  to  the 
following: 

(1)  By  regulation  for  a  category  of 
sources  nationwide,  or 

(ii)  At  the  time  of  approval  of  a  State 
program  for  a  category  of  sources 
covered  by  an  individual  permitting 
program. 

(3)  Each  State  permitting  authority 
shall  keep  for  5  years  such  records  and 
submit  to  the  Administrator  such 
information  as  the  Administrator  may 
reasonably  require  to  ascertain  whether 
the  State  program  complies  with  the 
requirements  of  the  Act  or  of  this  part. 

(b)  Review  by  affected  States.  (1)  The 
permit  program  shall  provide  that  ^e 
permitting  authority  give  notice  of  each 
draft  permit  to  any  affected  State  on  or 
before  the  time  that  the  permitting 
authority  provides  this  notice  to  the 
public  under  §  70.7(h)  of  this  part, 
except  to  the  extent  S  70.7(e)  (2)  or  (3)  of 
this  part  requires  the  timing  of  the  notice 
to  be  different. 

(2)  The  permit  program  shall  provide 
that  the  permitting  authority,  as  part  of 
the  submittal  of  the  proposed  permit  to 
the  Administrator  [or  as  soon  as 
possible  after  the  submittal  for  minor 
permit  modihcation  procedures  allowed 
under  §  70.7(e)  (2)  or  (3)  of  this  part], 
shall  notify  the  Administrator  and  any 
affected  State  in  writing  of  any  refusal 
by  the  permitting  authority  to  accept  all 


recommendations  for  the  proposed 
permit  that  the  ejected  State  submitted 
during  the  public  or  affected  State 
review  period.  The  notice  shall  include 
the  permitting  authority’s  reasons  for 
not  accepting  any  such 
recommendation.  The  permitting 
authority  is  not  requir^  to  accept 
recommendations  that  are  not  based  on 
applicable  requirements  or  the 
requirements  of  this  part. 

(c)  EPA  objection.  (1)  The 
Administrator  will  object  to  the  issuance 
of  any  proposed  permit  determined  by 
the  Administrator  not  to  be  in 
compliance  with  applicable 
requirements  or  requirements  under  this 
part.  No  permit  for  which  an  application 
must  be  transmitted  to  the 
Administrator  under  paragraph  (a)  of 
this  section  shall  be  issued  if  the 
Administrator  objects  to  its  issuance  in 
writing  within  45  days  of  receipt  of  the 
proposed  permit  and  all  necessary 
supporting  information. 

(2)  Any  EPA  objection  under 
paragraph  (c)(1)  of  this  section  shall 
include  a  statement  of  the 
Administrator’s  reasons  for  objection 
and  a  description  of  the  terms  and 
conditions  that  the  permit  must  include 
to  respond  to  the  objections.  The 
Administrator  will  provide  the  permit 
applicant  a  copy  of  the  objection. 

(3)  Failure  of  the  permitting  authority 
to  do  any  of  the  following  also  shall 
constitute  grounds  for  an  objection: 

(i)  Comply  with  paragraphs  (a)  or  (b) 
of  this  section; 

(ii)  Submit  any  information  necessary 
to  review  adequately  the  proposed 
permit;  or 

(iii)  Process  the  permit  under  the 
procedures  approved  to  meet  S  70.7(h)  of 
this  part  except  for  minor  permit 
modiHcations. 

(4)  If  the  permitting  authority  fails, 
within  90  days  after  the  date  of  an 
objection  under  paragraph  (c)(1)  of  this 
section,  to  revise  and  submit  a  proposed 
permit  in  response  to  the  objection,  the 
Administrator  will  issue  or  deny  the 
permit  in  accordance  with  the 
requirements  of  the  Federal  program 
promulgated  under  title  V  of  this  Act. 

(d)  Public  petitions  to  the 
Administrator.  The  program  shall 
provide  that,  if  the  Administrator  does 
not  object  in  writing  under  paragraph  (c) 
of  this  section,  any  person  may  petition 
the  Administrator  within  60  days  after 
the  expiration  of  the  Administrator’s  45- 
day  review  period  to  make  such 
objection.  Any  such  petition  shall  be 
based  only  on  objections  to  the  permit 
that  were  raised  with  reasonable 
specificity  during  the  public  comment 
period  provided  for  in  $  70.7(h)  of  this 
part,  unless  the  petitioner  demonstrates 


that  it  was  impracticable  to  raise  such 
objections  within  such  period,  or  unless 
the  grounds  for  such  objection  arose 
after  such  period.  If  the  Administrator 
objects  to  the  permit  as  a  result  of  a 
petition  filed  under  this  paragraph,  the 
permitting  authority  shall  not  issue  the 
permit  until  EPA’s  objection  has  been 
resolved,  except  that  a  petition  for 
review  does  not  stay  the  effectiveness  of 
a  permit  or  its  requirements  if  the  permit 
was  issued  after  the  end  of  the  45-day 
review  period  and  prior  to  an  EPA 
objection.  If  the  permitting  authority  has 
issued  a  permit  prior  to  receipt  of  an 
EPA  objection  under  this  paragraph,  the 
Administrator  will  modify,  terminate,  or 
revoke  such  permit,  and  shall  do  so 
consistent  with  the  procedures  in 
§  70.7(g)  (4)  or  (5)  (i)  and  (ii)  of  this  part 
except  in  unusual  circumstances,  and 
the  permitting  authority  may  thereafter 
issue  only  a  revised  permit  that  satisfies 
EPA’s  objection.  In  any  case,  the  source 
will  not  be  in  violation  of  the 
requirement  to  have  submitted  a  timely 
and  complete  application. 

(e)  Prohibition  on  default  issuance. 
Consistent  with  §  70.4(b)(3)(ix)  of  this 
part,  for  the  purposes  of  Federal  law  and 
title  V  of  the  Act,  no  State  program  may 
provide  that  a  part  70  permit  (including 
a  permit  renewal  0£  modification)  will 
issue  until  affected  States  and  EPA  have 
had  an  opportunity  to  review  the 
proposed  permit  as  required  under  this 
section.  When  the  program  is  submitted 
for  EPA  review,  the  State  Attorney 
General  or  independent  legal  counsel 
shall  certify  that  no  applicable  provision 
of  State  law  requires  that  a  part  70 
permit  or  renewal  be  issued  after  a 
certain  time  if  the  permitting  authority 
has  failed  to  take  action  on  the 
application  (or  includes  any  other 
similar  provision  providing  for  default 
issuance  of  a  permit),  unless  EPA  has 
waived  such  review  for  EPA  and 
affected  States. 

§  70.9  Fee  determination  and  certification. 

(a)  Fee  Requirement.  The  State 
program  shall  require  that  the  owners  or 
operators  of  part  70  sources  pay  annual 
fees,  or  the  equivalent  over  some  other 
period,  that  are  sufficient  to  cover  the 
permit  program  costs  and  shall  ensure 
that  any  fee  required  by  this  section  will 
be  used  solely  for  permit  program  costs. 

(b)  Fee  schedule  adequacy.  (1)  The 
State  program  shall  establish  a  fee 
schedule  that  results  in  the  collection 
and  retention  of  revenues  sufHcient  to 
cover  the  permit  program  costs.  These 
costs  include,  but  are  not  limited  to,  the 
costs  of  the  following  activities  as  they 
relate  to  the  operating  permit  program 
for  stationary  sources: 
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(1)  Preparing  generally  applicable 
regulations  or  guidance  regarding  the 
permit  program  or  its  implementation  or 
enforcement; 

(ii)  Reviewing  and  acting  on  any 
application  for  a  permit,  permit  revision, 
or  permit  renewal,  including  the 
development  of  an  applicable 
requirement  as  part  of  the  processing  of 
a  permit,  or  permit  revision  or  renewal; 

(iii)  General  administrative  costs  of 
nmning  the  permit  program,  including 
the  supporting  and  tracking  of  permit 
applications,  compliance  certification, 
and  related  data  entry; 

(iv)  Implementing  and  enforcing  the 
terms  of  any  part  70  permit  (not 
including  any  court  costs  or  other  costs 
associated  with  an  enforcement  action), 
including  adequate  resources  to 
determine  which  sources  are  subject  to 
the  program; 

(v)  Emissions  and  ambient  monitoring; 

(vi)  Modeling,  analyses,  or 
demonstrations; 

(vii)  Preparing  inventories  and 
tracking  emissions;  and 

(viii)  Providing  direct  and  indirect 
support  to  sources  under  the  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  contained  in  section 
507  of  the  Act  in  determining  and 
meeting  their  obligations  under  this  part. 

(2] (i)  The  Administrator  will  presume 
that  the  fee  schedule  meets  the 
requirements  of  paragraph  (b)(1)  of  this 
section  if  it  would  result  in  the  collection 
and  retention  of  an  amount  not  less  than 
$25  per  year  [as  adjusted  pursuant  to  the 
criteria  set  forth  in  paragraph  (b)(2)(iv) 
of  this  section]  times  the  total  tons  of  the 
actual  emissions  of  each  regulated 
pollutant  (for  presumptive  fee 
calculation)  emitted  from  part  70 
sources. 

(ii)  The  State  may  exclude  from  such 
calculation: 

(A)  The  actual  emissions  of  sources 
for  which  no  fee  is  required  under 
paragraph  (b)(4)  of  this  section; 

(B)  The  amount  of  a  part  70  source’s 
actual  emissions  of  each  regulated 
pollutant  (for  presumptive  fee 
calculation)  that  the  source  emits  in 
excess  of  four  thousand  (4,000)  tpy; 

(C)  A  part  70  source's  actual 
emissions  of  any  regulated  pollutant  (for 
presumptive  fee  calculation),  the 
emissions  of  which  are  already  included 
in  the  minimum  fees  calculation;  or 

(D)  The  insignificant  quantities  of 
actual  emissions  not  required  in  a 
permit  application  pursu£int  to  §  70.5(c). 

(iii)  "Actual  emissions”  means  the 
actual  rate  of  emissions  in  tons  per  year 
of  any  regulated  pollutant  (for 
presumptive  fee  calculation)  emitted 
from  a  part  70  source  over  the  preceding 


calendar  year  or  any  other  period 
determined  by  the  permitting  authority 
to  be  representative  of  normal  source 
operation  and  consistent  with  the  fee 
schedule  approved  pursuant  to  this 
section.  Actual  emissions  shall  be 
calculated  using  the  unit's  actual 
operating  hours,  production  rates,  and 
in-place  control  equipment,  types  of 
materials  processed,  stored,  or 
combusted  during  the  preceding 
calendar  year  or  such  other  time  period 
established  by  the  permitting  authority 
pursuant  to  the  preceding  sentence. 

(iv)  The  program  shall  provide  that 
the  $ZS  i}er  ton  per  year  used  to 
calculate  the  presumptive  minimum 
amount  to  be  collected  by  the  fee 
schedule,  as  described  in  paragraph 

(b)(2)(i)  of  this  section,  shall  be 
increased  each  year  by  the  percentage, 
if  any,  by  which  the  Consumer  Price 
Index  for  the  most  recent  calendar  year 
ending  before  the  beginning  of  such  year 
exceeds  the  Consumer  Price  Index  for 
the  calendar  year  1989. 

(A)  The  Consumer  Price  Index  for  any 
calendar  year  is  the  average  of  the 
Consumer  Price  Index  for  all-urban 
consumers  published  by  the  Department 
of  Labor,  as  of  the  close  of  the  12-month 
period  ending  on  August  31  of  each 
calendar  year. 

(B)  The  revision  of  the  Consumer  Price 
Index  which  is  most  consistent  with  the 
Consumer  Price  Index  for  the  calendar 
year  1969  shall  be  used. 

(3)  The  State  program's  fee  schedule 
may  include  emissions  fees,  application 
fees,  service-based  fees  or  other  types  of 
fees,  or  any  combination  thereof,  to 
meet  the  requirements  of  paragraph 
(b)(1)  or  (b)(2)  of  this  section.  Nothing  in 
the  provisions  of  this  section  shall 
require  a  permitting  authority  to 
calculate  fees  on  any  particular  basis  or 
in  the  same  manner  for  all  part  70 
sources,  all  classes  or  categories  of  part 
70  sources,  or  all  regulated  air 
pollutants,  provided  that  the  permitting 
authority  collects  a  total  amount  of  fees 
sufficient  to  meet  the  program  support 
requirements  of  paragraph  (b)(1)  of  this 
section. 

(4)  Notwithstanding  any  other 
provision  of  this  section,  during  the 
years  1995  through  1999  inclusive,  no  fee 
for  purposes  of  title  V  shall  be  required 
to  be  paid  with  respect  to  emissions 
from  any  affected  unit  under  section  404 
of  the  Act. 

(5)  The  State  shall  provide  a  detailed 
accounting  that  its  fee  schedule  meets 
the  requirements  of  paragraph  (b)(1)  of 
this  section  ih 

(i)  The  State  sets  a  fee  schedule  that 
would  result  in  the  collection  and 
retention  of  an  amount  less  than  that 


presumed  to  be  adequate  under 
paragraph  (b)(2)  of  this  section;  or 

(ii)  The  Administrator  determines, 
based  on  comments  rebutting  the 
presumption  in  paragraph  (b)(2)  of  this 
section  or  on  his  own  initiative,  that 
there  are  serious  questions  regarding 
whether  the  fee  schedule  is  sufficient  to 
cover  the  permit  program  costs. 

(c)  Fee  demonstration.  The  permitting 
authority  shall  provide  a  demonstration 
that  the  fee  schedule  selected  will  result 
in  the  collection  and  retention  of  fees  in 
an  amount  sufficient  to  meet  the 
requirements  of  this  section. 

(d)  Use  of  Required  Fee  Revenue.  The 
Administrator  will  not  approve  a 
demonstration  as  meeting  the 
requirements  of  this  section,  unless  it 
contains  an  initial  accounting  (and 
periodic  updates  as  required  by  the 
Administrator)  of  how  required  fee 
revenues  are  used  solely  to  cover  the 
costs  of  meeting  the  various  functions  of 
the  permitting  program. 

S  70.10  Federal  oversight  and  sanctions. 

(a)  Failure  to  submit  an  approvable 
program.  (1)  If  a  State  fails  to  submit  a 
fully-approvable  whole  part  70  program, 
or  a  required  revision  thereto,  in 
conformance  with  the  provisions  of 

§  70.4,  or  if  an  interim  approval  expires 
and  the  Administrator  has  not  approved 
a  whole  part  70  program: 

(1)  At  any  time  the  Administrator  may 
apply  any  one  of  the  sanctions  specified 
in  section  179(b)  of  the  Act;  and 

(ii)  Eighteen  months  after  the  date 
required  for  submittal  or  the  date  of 
disapproval  by  the  Administrator,  the 
Administrator  will  apply  such  sanctions 
in  the  same  manner  and  with  the  same 
conditions  as  are  applicable  in  the  case 
of  a  determination,  disapproval,  or 
finding  under  section  179(a)  of  the  Act. 

(2)  If  full  approval  of  a  whole  part  70 
program  has  not  taken  place  within  2 
years  after  the  date  required  for  such 
submission,  the  Administrator  will 
promulgate,  administer,  and  enforce  a 
whole  program  or  a  partial  program  as 
appropriate  for  such  State. 

(b)  State  failure  to  administer  or 
enforce.  Any  State  program  approved  by 
the  Administrator  shall  at  all  times  be 
conducted  in  accordance  with  the 
requirements  of  this  part  and  of  any 
agreement  between  the  State  and  the 
Administrator  concerning  operation  of 
the  program. 

(1)  Whenever  the  Administrator 
makes  a  determination  that  a  permitting 
authority  is  not  adequately 
administering  or  enforcing  a  part  70 
program,  or  any  portion  thereof,  the 
Administrator  will  notify  the  permitting 
authority  of  the  determination  and  the 


32312 


Federal  Regbter  /  Vol.  57,  No.  140  /  Tuesday,  July  21,  1992  /  Rules  and  Regulations 


reasons  therefore.  The  Administrator 
will  publish  such  notice  in  the  Federal 
Register. 

(2)  If,  90  days  after  issuing  the  notice 
under  paragraph  (c)(1)  of  this  section, 
the  permitting  authority  fails  to  take 
significant  action  to  assure  adequate 
administration  and  enforcement  of  the 
program,  the  Administrator  may  take 
one  or  more  of  the  following  actions: 

(i)  Withdraw  approval  of  the  program 
or  portion  thereof  using  procedures 
consistent  with  $  70.4(e)  of  this  part; 

(ii)  Apply  any  of  the  sanctions 
specified  in  section  179(b)  of  the  Act; 

(iii)  Promulgate,  administer,  or  enforce 
a  Federal  program  under  title  V  of  the 
Act. 

(3)  Whenever  the  Administrator  has 
made  the  finding  and  issued  the  notice 
under  paragraph  (c)(1)  of  this  section, 
the  Administrator  will  apply  the 
sanctions  imder  section  179(b)  of  the  Act 
18  months  after  that  notice.  These 
sanctions  will  be  applied  in  the  same 
manner  and  subject  to  the  same 
deadlines  and  other  conditions  as  are 
applicable  in  the  case  of  a 
determination,  disapproval,  or  finding 
under  section  179(a)  of  the  Act. 

(4)  Whenever  the  Administrator  has 
made  the  finding  and  issued  the  notice 
under  paragraph  (c)(1)  of  this  section, 
the  Acministrator  will,  unless  the  State 
has  corrected  such  deficiency  within  18 
months  after  the  date  of  such  finding, 
promulgate,  administer,  and  enforce,  a 
whole  or  partial  program  2  years  after 
the  date  of  such  finding. 

(5)  Nothing  in  this  section  shall  limit 
the  Administrator’s  authority  to  take 
any  enforcement  action  against  a  source 
for  violations  of  the  Act  or  of  a  permit 
issued  under  rules  adopted  pursuant  to 
this  section  in  a  State  that  has  been 
delegated  responsibility  by  EPA  to 
implement  a  Federal  program 
promulgated  under  title  V  of  the  Act. 

(6)  Where  a  whole  State  program 
consists  of  an  aggregate  of  partial 
programs,  and  one  or  more  partial 
programs  fails  to  be  fully  approved  or 
implemented,  the  Administrator  may 
apply  sanctions  only  in  those  areas  for 
which  the  State  failed  to  submit  or 
implement  an  approvable  program. 

(c)  Criteria  for  withdrawal  of  State 
programs.  (1)  The  Administrator  may,  in 
accordance  with  the  procedures  of 
paragraph  (c)  of  this  section,  withdraw 
program  approval  in  whole  or  in  part 
whenever  the  approved  program  no 
longer  complies  with  the  requirements  of 
this  part,  and  the  permitting  authority 
fails  to  take  corrective  action.  Such 
circumstances,  in  whole  or  in  part, 
include  any  of  the  following: 


(i)  Where  the  permitting  authority's 
legal  authority  no  longer  meets  the 
requirements  of  this  part,  including  the 
following: 

(A)  The  permitting  authority  fails  to 
promulgate  or  enact  new  authorities 
when  necessary;  or 

(B)  The  State  legislature  or  a  court 
strikes  down  or  limits  State  authorities 
to  administer  or  enforce  the  State 
program. 

(ii)  Where  the  operation  of  the  State 
program  fails  to  comply  with  the 
requirements  of  this  part  including  the 
following: 

(A)  Failure  to  exercise  control  over 
activities  required  to  be  regulated  under 
this  part,  including  failure  to  issue 
permits; 

(B)  Repeated  issuance  of  permits  that 
do  not  conform  to  the  requirements  of 
this  part; 

(C)  Failure  to  comply  with  the  public 
participation  requirements  of  S  70.7(h)  of 
this  part; 

(D)  Failure  to  collect,  retain,  or 
allocate  fee  revenue  consistent  vnth 
§  70.9  of  this  part;  or 

(E)  Failure  in  a  timely  way  to  act  on 
any  applications  for  permits  including 
renewals  and  revisions. 

(iii)  Where  the  State  fails  to  enforce 
the  part  70  program  consistent  with  the 
requirements  of  this  part  including  the 
following: 

(A)  Failure  to  act  on  violations  of 
permits  or  other  program  requirements; 

(B)  Failure  to  seek  adequate 
enforcement  penalties  and  fines  and 
collect  all  assessed  penalties  and  fines; 
or 

(C)  Failure  to  inspect  and  monitor 
activities  subject  to  regulation. 

(d)  Federal  collection  of  fees.  If  the 
Administrator  determines  that  the  fee 
provisions  of  a  part  70  program  do  not 
meet  the  requirements  of  §  70.9  of  this 
part,  or  if  the  Administrator  makes  a 
determination  under  paragraph  (c)(1)  of 
this  section  that  the  permitting  authority 
is  not  adequately  administering  or 
enforcing  an  approved  fee  program,  the 
Administrator  may,  in  addition  to  taking 
any  other  action  authorized  under  title  V 
of  the  Act,  collect  reasonable  fees  to 
cover  the  Administrator’s  costs  of 
administering  the  provisions  of  the 
permitting  program  promulgated  by  the 
Administrator,  ivithout  regard  to  the 
requirements  of  §  70.9  of  this  part. 

§70.11  RequIrefnenU  for  enforcement 
authority. 

All  programs  to  be  approved  imder 
this  part  must  contain  the  following 
provisions: 

(a)  Enforcement  authority.  Any 
agency  administering  a  program  shall 


have  the  following  enforcement 
authority  to  address  violations  of 
program  requirements  by  part  70 
sources: 

(1)  To  restrain  or  enjoin  immediately 
and  effectively  any  person  by  order  or 
by  suit  in  court  from  engaging  in  any 
activity  in  violation  of  a  permit  that  is 
presenting  an  imminent  and  substantial 
endangerment  to  the  public  health  or 
welfare,  or  the  environment. 

(2)  To  seek  injunctive  relief  in  court  to 
enjoin  any  violation  of  any  program 
requirement,  including  permit 
conditions,  without  the  necessity  of  a 
prior  revocation  of  the  permit. 

(3)  To  assess  or  sue  to  recover  in  court 
civil  penalties  and  to  seek  criminal 
remedies,  including  fines,  according  to 
the  following: 

(i)  Civil  penalties  shall  be  recoverable 
for  the  violation  of  any  applicable 
requirement;  any  permit  condition;  any 
fee  or  filing  requirement;  any  duty  to 
allow  or  carry  out  inspection,  entry  or 
monitoring  activities  or,  any  regulation 
or  orders  issued  by  the  permitting 
authority.  These  penalties  shall  be 
recoverable  in  a  maximum  amount  of 
not  less  than  $10,000  per  day  per 
violation.  State  law  shall  not  include 
mental  state  as  an  element  of  proof  for 
civil  violations. 

(ii)  Criminal  fines  shall  be  recoverable 
against  any  person  who  knowingly 
violates  any  applicable  requirement;  any 
permit  condition;  or  any  fee  or  filing 
requirement.  These  fines  shall  be 
recoverable  in  a  maximum  amount  of 
not  less  than  $10,000  per  day  per 
violation. 

(iii)  Criminal  fines  shall  be 
recoverable  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation  or 
certification  in  any  form,  in  any  notice 
or  report  required  by  a  permit,  or  who 
knowingly  renders  inaccurate  any 
required  monitoring  device  or  method. 
These  fines  shall  be  recoverable  in  a 
maximum  amount  of  not  less  than 
$10,000  per  day  per  violation. 

(b)  Burden  of  proof.  The  burden  of 
proof  and  degree  of  knowledge  or  intent 
required  under  State  law  for 
establishing  violations  under  paragraph 
(a)(3)  of  this  section  shall  be  no  greater 
than  the  burden  of  proof  or  degree  of 
knowledge  or  intent  required  under  the 
Act. 

(c)  Appropriateness  of  penalties  and 
fines.  A  civil  penalty  or  criminal  fine 
assessed,  sought,  or  agreed  upon  by  the 
permitting  authority  under  paragraph 
(a)(3)  of  this  section  shall  be  appropriate 
to  the  violation. 

[FR  Doc.  92-16367  Piled  7-20-92;  12:01  pm] 
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Requirements  for  Preparation, 
Adoption  and  Submittal  of 
Implementation  Plans;  Approval  and 
Promulgation  of  Implementation  Plans; 
Standards  of  Performance  for  New 
Stationary  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  today  adopts  a 
broad  NSR  exclusion  for  utility  pollution 
control  projects,  adhering  to  its  policy 
that  new  source  regiilations  already 
generally  exclude  coverage  of  pollution 
control  projects  undertaken  at  electric 
utility  units.  Similarly,  EPA  is  today 
adopting  an  “actual  to  future  actual” 
methodology  for  determining  whether  all 
other  nonroutine  physical  or  operational 
changes  at  utilities  (other  than  the 
replacement  of  a  unit  or  addition  of  a 
new  unit)  are  subject  to  NSR  under 
either  prevention  of  significant 
deterioration  (PSD)  or  nonattainment 
provisions. 

In  addition,  EPA  is  also  modifying  its 
regulations  implementing  the 
modification  provisions  of  die  title  I  new 
source  performance  standards  (NSPS) 
program  to  provide  that  a  utility  may 
use  for  its  pre-change  baseline  the 
highest  honrfy  emissions  rate  achievable 
at  any  time  during  the  5  years  prkH*  to 
the  physical  or  operational  change.  In 
addition,  EPA  is  modifying  its 
regulations  to  reflect  changes  made  by 
Congress  in  the  1990  Amendments  to  the 
applicability  of  new  source 
requirements  to  clean  coal  technology 
(CCT)  and  repowering  projects,  and  to 
“very  clean”  units. 

DATES:  This  rule  takes  efi^  on  July  21, 
1992.  Under  section  307(b)(1)  of  tibe 
CAA,  petitions  for  judicial  review  must 
be  filed  on  or  before  September  21, 1992, 
in  the  U.S.  Court  of  Appeals  for  the  DC 
Circuit. 

ADDRESSES:  Material  relevant  to  this 
rulemaking  may  be  found  in  Public 
Docket  A-90-06.  This  docket  is  located 
in  U.S.  EPA’s  Central  Docket  Section 
(LE-131),  Waterside  Mall.  M-1500. 401 
M  Street  SW.,  Washington,  DC  20460. 
The  docket  may  be  inspected  between  8 
a.m.  and  3  p.m.  on  weekdays  and  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  A.  Solomon  at  (919)  541-5375 


or  Mr.  Larry  Elmcve  at  (919)  541-5433, 
New  Source  Review  Section  (MD-15), 
Office  Air  Quality  Planning  and 
Standards,  U.S.  EPA,  Research  Trian^ 
Park,  North  Carolina  27711. 
SUPPLEMENTARY  INFORMATION:  The 
following  outline  reflects  the 
organization  of  today’s  notice: 

I.  Introduction 

II.  Background 

A.  The  New  Source  Performance 
Standards,  Prevention  of  Significant 
Deterioration  and  Nonattainment 
Programs  of  Title  I 

B.  The  Two-Step  Test  for  Modifications 

C.  Step  One:  Physical  or  Operatknial 
Change 

D.  Step  Two:  Emissions  Increases  for  NSPS 
Applicability 

E.  Step  Two:  Emissions  Increases  Under 
NSR  Requirements 

1.  Existing  Regulations 

2.  The  WEPCO  and  Puerto  Rican  Cement 
Decisions 

F.  The  Clean  Air  Act  Amendments  of  1980 

1.  New  Source  Review  and  the  Acid  Rain 
Provisions 

2.  Repowering  and  Clean  Coal  Technology 
Projects 

III.  Discussion  of  Final  Action  on  Proposal 

A.  Pollution  Control  Projects 

1.  Regulatory  Changes  for  Pollution  Control 
Projects 

2.  Additional  Modeling  Requirements 

B.  Reinesentative  Actual  Annual  Ebiissioiis 

C.  The  Causation  Requirement 

D.  Repowering 

E.  Clean  Coal  Technology  Demonstration 
Projects  and  Very  Clean  Units 

F.  Calculation  of  NSPS  Baseline 

G.  Utility  BACT  Presumption  for  NOx 

H.  Applicability  Determinations 

L  Limitation  of  die  Rule  to  Electric  Udhties 

IV.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12291 

B.  Paperwork  Reduction  Act 

C.  Economic  Impact  Assessment 

D.  Regulatory  Flexibility  Act  Certificatkm 

E.  Effective  Date 

F.  Federalism  Implications 

L  Introductkn. 

The  apphcabiHty  of  the  new  source 
requirements  of  title  I  of  the  Clean  Air 
Act  (CAA)  to  physical  or  operational 
changes  at  electric  utility  generating 
units  is  an  issue  of  considerable  interest 
at  this  time  because  of  the  recent 
passage  of  the  1990  CAA  Amendments 
(1990  Amendments).  Many  utilities  will 
be  undertaking  major  pollution  control 
projects  at  their  units  in  the  next  few 
years.  In  enacting  title  IV,  Congress  did 
not  suspend  any  title  I  requirements  for 
this  work.  However,  the  massive 
industry-wide  imdertakings  of  polluticm 
control  projects  warrants  a  clarificatioo 
of  the  new  source  review  (NSR) 
requirements  of  title  I.  In  particular. 
provisions  should  not  inadvertently  bias 
a  utility  towards  or  against  any  means 
of  complying  with  the  acid  rain 


provisions.  The  EPA  believes  the 
amendments  adopted  today  and  the 
darification  of  its  current  policy  under 
its  present  NSR  regulations  provide 
adequate  assurances  that  utilities  can 
ondertake  title  IV  pollution  control 
prefects  without  uncertainty  as  to  the 
applicability  of  the  various  title  I  new 
source  requirements.  At  the  same  time, 
the  applicability  of  existing  new  source 
regulations  to  modifications  has  been 
the  source  of  two  recent  Federal 
appellate  decisions,  Wisconsin  Electric 
Power  Co.  v.  Reilly.  [WEPCO],  893  F.2d 
901  (7th  Cir.  1990),  and  Puerto  Rican 
Cement  Co.  v.  EPA,  889  F.2d  292  (1st  Cir. 
1989).  As  a  result  EPA  is  today  adopting 
clarifying  amendments  to  these 
regulations  that  confirmed  policies 
regarding  some  of  these  provisions  as 
they  apply  to  utility  projects. 

The  EPA  today  amends  its  regulations 
implementing  the  various  title  I  new 
somce  requirements  governing  physical 
or  operational  changes  at  electric  utility 
steam  generating  units.  Specifically, 
these  changes  are  being  issued  to  clarify 
the  coverage  of  the  NSPS,  PSD  and 
nonattainment  preconstruction  review 
requirements  of  title  I  of  the  CAA  to 
projects  undertaken  at  electric  utility 
steam  generating  imits.^ 

The  EPA  today  amends  the  definition 
of  “major  modification”  in  40  CFR  parts 
51  and  52  to  set  forth  the  conditions 
under  which  the  addition,  replacement 
or  use  at  existing  electric  utility 
gennatiiig  units  of  any  system  or  device 
whose  primary  function  is  the  reduction 
cd  air  pollutants  (including  the  switching 
to  a  less  polluting  fuel  where  the 
primary  purpose  of  the  switch  is  the 
reduction  of  air  pollutants)  will  or  will 
not  subject  the  source  to  preconstruction 
review.  Specifically,  EPA  is  adopting  in 
P^  and  nonattainment  areas  a 
regulatory  exclusion  explicating  its 
authority  under  the  statutory  definition 
of  “modification”  and  confirming  EPA’s 
cairrent  practice  that  pollution  control 
projects  which  “do  not  render  the  unit 
kas  environmentally  beneficial”  are  not 
“jdiysical  or  operational  changes,”  and 
hen^  are  not  “modifications”  for  the 
purposes  of  parts  C  and  D  of  title  I  and 
are  not  “major  modifications”  for  the 
purposes  of  EPA’s  regiilations 
inqilementing  those  provisions.  The  EPA 
is  today  also  amending  its  PSD  and 
nonattainment  NSR  regulations  (40  CFR 

'  The  regulations  define  electric  utility  steam 
gaacrating  units  as  any  steam  electric  generating 
nntl  that  ia  constructed  for  the  purpose  of  supplying 
■Mte  than  one-third  of  its  potential  electric  output 
capacity  and  more  than  25  megawatts  (MW)  of 
al»tii>:al  ontput  to  any  utility  power  dictribiition 
syalam  far  sale  (see  e.g.,  proposed  40  CFR 
SLlSS^x)). 
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parts  51  and  52)  ^  as  they  apply  to 
utilities  to  (1)  clarify  the  NSR  baseline 
for  determining  whether  a  proposed 
physical  or  operational  change  will 
subject  a  utility  to  the  preconstruction 
review  requirements  of  these  provisions; 
(2)  set  forth  an  actual-to-future-actual 
methodology  for  determining  whether  a 
physical  or  operational  change  is  subject 
to  NSR:  (3)  provide  further  clarification 
of  the  existing  regulatory  requirement 
that  only  those  increases  in  emissions 
that  actually  result  from  the  physical 
change  or  change  in  the  method  of 
operation  can  be  considered  in 
determining  whether  the  proposed 
change  subjects  the  utility  to  NSR 
requirements;  and  (4)  implement 
sections  409  and  415  of  title  IV  of  the 
1990  Amendments  which  create  special 
NSPS  treatment  for  certain  repowering 
projects  and  limited  NSR  exemptions  for 
temporary  and  permanent  CCT  projects, 
and  for  certain  "very  clean"  units. 
Finally,  EPA  is  also  amending  its  NSPS 
regulations  (40  CFR  part  60)  to  allow  a 
utility  to  use  as  its  pre-change  baseline 
its  highest  hourly  emissions  rate 
achievable  during  the  5  years  prior  to 
the  proposed  physical  or  operational 
change.  • 

Today’s  rule  addressing  pollution 
control  projects  and  other  non-routine 
physical  and  operational  changes  at 
electric  utility  units  is  timely  for  several 
reasons.  First,  the  1990  Amendments 
establish,  in  title  IV,  a  new  control 
scheme  for  addressing  the  acid  rain 
problem  which  focuses  exclusively  and 
immediately  on  utility  power  plants. 
Title  IV  will  force  most  electric  utility 
steam  generating  units  to  undertake 
pollution  control  projects  and  provides 
full  flexibility  to  achievq  compliance 
without  a  bias  towards  or  against  any 
particular  pollution  control  method. 
Second,  the  Agency  believes  its 
extensive  experience  with  other  non- 
routine  physical  and  operational 
changes  at  such  units  and  the  unique 
characteristics  of  the  electric  utility 
industry  (e.g.,  the  general  similarity  of 
equipment  within  the  category  and  the 
extent  of  publicly  available  information) 
support  a  revision  to  the  NSR 
applicability  criteria  for  this  source 
category.  Further,  while  Congress  did 
not  make  significant  changes  in  the  NSR 
and  NSPS  statutory  language  in  1990, 
the  conference  committee  provided  the 
following  guidance  to  EPA  in  its  Joint 
Explanatory  Statement: 


*  For  the  purposes  of  this  notice,  references  to 
"new  source  review"  (or  "NSR")  refer  to  the 
preconstruction  review  requirements  of  both  part  C 
(PSD)  and  part  D  (nonattainment)  of  the  CAA, 
unless  otherwise  indicated. 


(T]he  deletion  of  most  provisions  relating 
to  the  WEPCO  decision  is  not  intended  to 
affect  or  prejudice  in  any  way  the  issues  or 
resolution  of  the  WEPCO  matter.  At  the  same 
time,  the  conferees  urge  a  quick  resolution  of 
the  WEPCO  matter  by  EPA  as  appropriate. 

Conference  Comm.,  Joint  Explanatory 
Statement  of  the  Committee  of  the 
Conference  to  Accompany  S.  1630,  Rep. 
101-952,  lOlst.  Cong.,  2nd  Seas.  (1990) 
pp.  344-45.  In  passing  title  IV,  Congress 
did  not  suspend  any  requirements  of 
title  I.  However  title  I  and  title  IV  are 
clearly  intended  to  work  in  concert,  not 
conflict,  and  today's  ruling  is  intended 
to  ensure  that  harmony. 

In  taking  the  actions  announced 
today,  EPA  has  relied  on  the  written 
comments  provided  to  the  docket  in  this 
matter  as  well  as  testimony  provided  at 
a  public  hearing  on  the  proposed  rule 
conducted  by  EPA  on  July  14, 1991. 

The  public  comment  period,  originally 
scheduled  to  close  on  August  19, 1991, 
was  extended  until  September  18, 1991 
(56  FR  40843,  August  16. 1991)  to  receive 
additional  comments.  The  comment 
period  was  later  reopened  on  November 
25, 1991  (see  56  FR  59238)  for  2  weeks  to 
receive  comments  on  the  information 
contained  in  the  transcript  of  a 
congressional  hearing  conducted  by  the 
Subcommittee  on  Health  and  the 
Environment  of  the  House  Committee  on 
Energy  and  Commerce  on  July  22, 1991, 
and  other  related  information.  In 
response  to  several  requests  to  extend 
the  comment  period,  the  comment 
period  was  extended  for  an  additional  7 
days,  making  the  final  deadline  for 
comments  December  17, 1991  (see  56  FR 
65203). 

II.  Background 

A.  The  New  Source  Performance 
Standards,  Prevention  of  Significant 
Deterioration  and  Nonattainment 
Programs  of  Title  / 

Title  I  of  the  CAA  has  three  programs 
speciRcally  designed  to  ensure  that  no 
new  air  pollution — whether  from  new 
sources  or  from  modifications  to  existing 
sources— can  be  emitted  unless  the 
source  complies  with  new  source 
requirements. 

The  1970  CAA  required  EPA  to 
promulgate  technology-based  NSPS 
applicable  to  the  construction  or 
modification  of  stationary  sources  that 
cause  or  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare  [see  CAA  section  111(b)(1)(A). 
42  U.S.C.  7411(b)(1)(A)].  The  NSPS 
provisions  were  “designed  to  prevent 
new  air  pollution  problems”  by 
regulating  newly-constructed  sources 
and  changes  occurring  at  existing 


sources  that  result  in  emissions 
increases  (see  National  Asphalt 
Pavement  Assoc,  v.  Train,  539  F.2d  775, 
783  (D.C.  Cir.  1976);  see  also  H.R.  Rep. 
No.  1146,  91st  Cong.,  2d  Sess.  3, 
reprinted  in  1970  U.S.  Code  Cong.  & 
Admin.  News  5356,  5358).  Congress 
defined  the  term  “modification”  as  “any 
physical  change  in,  or  change  in  the 
method  of  operation  of,  a  stationary 
source  which  increases  the  amount  of 
any  air  pollutant  emitted  by  such  source 
or  which  results  in  the  emission  of  any 
air  pollutant  not  previously  emitted" 

[see  CAA  section  111(a)(4),  42  U.S.C. 
7411(a)(4)]. 

In  1977,  Congress  adopted  additional 
amendments  to  the  CAA.  These  changes 
included  preconstruction  permitting 
requirements  for  major  new  and 
modified  sources  under  two  programs, 
prevention  of  signiHcant  deterioration 
(PSD)  and  nonattainment  NSR 
(respectively,  parts  C  and  D  of  the 
CAA).  Congress  intended  these 
programs  to  apply  generally  where 
industrial  changes  might  increase 
pollution  in  an  area.  Alabama  Power  Co. 
V.  Costle,  636  F.2d  323,  400  (D.C.  Cir. 
1979).  Congress  incorporated  in  parts  C 
and  D  the  same  deHnition  of  the  term 
“modification”  set  forth  in  the  NSPS 
provisions  [see  CAA  section  111(a)(4), 
169(2)(C).  and  171(4)]. 

The  NSR  program  for  PSD  (CAA 
sections  160-169)  applies  in  attainment 
areas,  i.e.,  those  areas  which  have 
attained  the  national  ambient  air  quality 
standards  (NAAQS).  To  receive  a  PSD 
permit,  a  prospective  major  new  source 
or  major  modification  must  (among 
other  things)  show  that  (1)  it  will  not 
cause  or  contribute  to  a  violation  of  the 
available  air  quality  “incremept” 
(designed  to  prevent  ambient  air  quality 
from  deteriorating  by  more  than  certain 
speciHed  levels),  (2)  it  will  not  cause  or 
contribute  to  a  violation  of  a  NAAQS, 
and  (3)  it  will  use  the  “BACT,”  which 
must  be  at  least  as  stringent  as  any 
applicable  NSPS  or  hazardous  pollutant 
standard  under  section  112  of  the  CAA. 

Part  D  of  the  1977  Amendments 
applies  to  nonattainment  areas,  i.e., 
those  areas  which  have  not  met  the 
NAAQS  under  section  109.  To  receive  a 
permit  in  such  areas,  major  new  and 
modified  sources  must  (among  other 
things)  (1)  obtain  emissions  offsets, 
thereby  assuring  that  reasonable 
progress  toward  attainment  of  the 
NAAQS  will  occur,  and  (2)  comply  with 
the  “lowest  achievable  emission  rate 
(LAER)”  (see  CAA  sections  171-173).® 


*  The  1970  CAA  also  included  a  provision 
applicable  to  construction  or  modification  of  any 

Continued 
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B.  The  Two-Step  Test  for  Modifications 

The  modiflcaticMi  provisicxis  of  the 
NSPS  and  NSR  programs  are  based  on 
the  broad  NSPS  de^bon 
"modification"  in  section  111(a)(4)  of  the 
CAA.  That  section  contemplates  a  two- 
step  test  for  determining  whether 
activities  at  €in  existing  facility 
constitute  a  modification  subject  to  new 
source  requirements.  In  the  first  step, 
which  is  largely  the  same  for  NSPS  and 
NSR.  the  reviewing  authority  determines 
whether  a  physical  or  operational 
change  will  occur.*  If  so.  the  reviewing 
authority  proceeds  in  the  second  step  to 
determine  whether  the  physical  or 
operational  change  will  result  in  an 
emissions  increase  over  baseline  levels. 
In  this  second  step,  the  applicable  rules 
branch  apart,  reflecting  the  fundamental 
distinctions  between  the  technology- 
based  provisions  of  NSPS  and  the  air 
quality-based  provisions  of  NSR. 

Briefly,  the  NSPS  program  examines 
maximum  hourly  emission  rates, 
expressed  in  kilograms  per  hour.* 

Emissions  increases  for  NSPS 
purposes  are  determined  by  changes  in 
the  hourly  emissions  rates  at  maximum 
physical  capacity.  On  the  other  hand, 
the  NSR  relations  examine  total 
emisskms  to  the  atmosphere.  For 
applicabihty  determinaticm  purposes, 
emissions  increases  under  NSR  are 
determined  by  changes  in  annual 
emissions  as  expressed  in  tons  per  year 

(tpy)-* 

C.  Step  One:  Physical  or  Operational 
Change 

The  EPA  has  always  recognized  that 
the  definition  of  physical  or  operational 
change  in  section  111(a)(4)  could, 
standing  alone,  encompass  the  most 
mundane  activities  at  an  industrial 
facility  (even  the  repair  or  replacement 
of  a  single  leaky  pipe,  or  a  change  in  the 
way  that  pipe  is  utilized).  However,  EPA 
has  always  recognized  that  Congress 


stationary  source.  This  provision  is  presently  set 
forth  in  section  irofaKZXC).  Today’s  notice  does  not 
propose  to  change  the  scope  of  the  regulation* 
implementing  this  provision  (see  40  CFR  51.160-164). 

*  This  is  further  described  in  section  III.H  below. 

*  An  houriy  emissions  rate  may  be  determined  by 
a  stack  test  or  calculated  from  the  product  of  the 
instantaneous  emissions  rate,  i.e..  the  amount  of 
pollution  emitted  by  a  source,  after  control,  per  unit 
of  fuel  combusted  or  material  processed  (such  as 
pounds  of  sulfur  dioxide  emitted  per  ton  of  coal 
burned)  times  the  production  rate  (such  as  tons  of 
coal  burned  per  Hour)  (see  40  CFR  60.14). 

*  Annual  emissions  may  be  calculated  as  the 
product  of  the  hourly  emissions  rate  times  the 
utilization  rate,  expressed  as  hours  of  operation  per 
year,  or  as  the  product  of  an  emissions  factor 

from  Compilation  of  Air  Mhitcmt  Emission  Factors, 
AP-42.  4th  Ed.  and  subsequent  supplements)  in 
units  of  mass  emitted  per  unit  of  process  throughput 
times  the  annual  throughput  [see  40  CFR 
52.21(b)(21)|. 


obviously  did  not  intend  to  make  every 
activity  at  a  source  subject  to  new 
source  requirements. 

As  a  result,  EPA  has  defined 
“modification”  in  the  NSPS  and  NSR 
regulations  to  include  common-sense 
exclusions  from  the  “physical  or 
operational  change”  component  of  the 
definition.  For  example,  both  sets  of 
regulations  contain  similar  exclusions 
for  routine  maintenance,  repair,  and 
replacement;  for  increases  in  the  hours 
of  operation  or  in  the  production  rate; 
and  for  certain  types  of  fuel  switches 
[see  e.g.,  40  CFR  52.21(b)(2)(iii)  and 
60.14(e)].  In  addition,  with  respect  to 
pollution  control  equipment,  the  NSPS 
regulations  contain  an  exclusicm  for: 

The  addition  or  use  of  any  system  or 
device  whose  primary  functioa  is  the 
reduction  of  air  pollutants,  except  whmi  an 
emissions  control  system  is  removed  or  is 
replaced  by  a  system  which  the 
Administrator  determines  to  be  less 
environmentally  beneficial. 

40  CFR  60.14(e)  (5).  As  will  be  discussed, 
in  recent  individual  applicability 
determinatimis  EPA  has  excluded 
pollution  control  projects  firom  NSR 
following  a  similar  “environmentally 
beneficial”  test. 

D.  Step  Two:  Emissions  Increases  for 
NSPS  Applicability 

The  EPA’s  NSPS  regulations  define 
the  term  “modification”  as  any 
“physical  or  operational  change  to  an 
existing  facility  which  results  in  an 
increase  in  the  emission  rate  to  the 
atmosphere  of  any  pollutant  to  which  a 
standard  applies”  (see  40  CFR  60.2  and 

60.14) .  Under  current  NSPS  regulations, 
emissions  increases,  for  applicability 
purposes,  are  calculated  by  comparing 
the  hourly  emission  rate,  at  maximum 
physical  capacity,  before  and  after  the 
physical  or  operational  change.  That  is, 
to  determine  whether  a  change  to  an 
existing  facility  will  increase  the 
emissions  rate,  the  existing  NSPS 
regulations  authorize  the  use  of  an 
“emissions  factor  analysis,”  or  a 
materials  balance,  continuous 
monitoring,  or  manual  emissions  test  to 
evaluate  emissions  before  and  after  the 
change  [see  40  CFR  60.14(b)(2)}. 

Absent  the  exclusions  fiem 
modifications  specified  at  40  CFR 
60.14(e),  any  increase  in  emissions  to  the 
atmosphere  over  the  previous  emissions 
rate  will  subject  the  unit  to  NSPS  [see  40 
CFR  60.14  (a)  and  (b)].  In  addition,  under 
the  “reconstruction  rules,”  physical  or 
operational  changes  which  would  cost 
50  percent  or  more  of  the  total  cost  of  a 
comparable  new  facility  may  be 
classified  as  reconstructions  (see  40  CFR 

60.15)  and  arc  subject  to  NSPS  as  a  new 


source,  even  if  there  is  no  emissions 
increase. 

E.  Step  Two:  Emissions  Increases  Under 
NSR  Requirements 

1.  Existing  Regulations 

The  EPA’s  regulations  implementing 
the  PSD  and  nonattainment  programs 
require  preconstruction  review  for 
sources  undertaking  a  “major 
modification,”  i.e.,  a  physical  change  or 
change  in  the  method  of  operations  “that 
would  result  in  a  significant  net 
emissions  increase  of  any  pollutant 
subject  to  regulation  under  the  CAA” 

[see  40  CFR  52.21(b)(2)(i),  52.24(0(5)1.''  A 
“net  emissions  increase”  is  defined  as 
the  increase  in  “actual  emissions”  from 
the  particular  physical  or  operatitxial 
change  togeth^  with  any  other 
"contemporaneous”  increases  or 
decreases  in  actual  emissions  [see  40 
CFR  52.21(b)(3)(i)l.* 

Applicability  of  the  CAA’s  NSR 
provisions  must  be  determined  in 
advance  of  construction  and  is  pollutant 
specific.  In  cases  invedving  existing 
sources,  this  requires  a  pollutant-by¬ 
pollutant  pitdecticm  of  the  emissions 
increases,  if  any,  that  will  result  from 
the  physical  or  operational  change. 
Specifically,  to  determine  whether  a 
proposed  physical  or  operational  change 
will  result  in  an  emissions  increase,  the 
source  must  first  determine  a  baseline 
level  of  actual  emissions.  The 
regulations  define  actual  emissions  on  a 
particular  date  as  “the  average  rate,  in 
tpy,  at  which  the  unit  actually  emitted 
the  pollutant  during  a  2-year  period 
which  precedes  the  particular  date  and 


Th«  current  PSD  program  ia  set  forth  in  two  sets 
of  regulations.  One  of  the  regulations  cited  (40  CFR 
52.21)  is  part  of  the  Federal  PSD  permit  program 
which  applies  as  part  ot  a  Federal  implementatioii 
plan  for  States  that  have  not  submitt^  a  PSD 
program  meeting  the  regulatory  requirements  of  40 
CFR  51.166  [standards  for  PSD  provisions  in  State 
implementation  plans  (SIP)).  In  most  States  where 
the  Federal  requirements  apply,  EPA  has  delegated 
the  authority  to  implement  the  PSD  program  back  to 
the  State.  Roughly  two-thirds  of  the  States  are 
implementing  their  own  PSD  program  pursuant  to 
an  EPA-approved  SIP.  Sections  52.21  and  51.166 
have  identical  modification  provisions. 

The  EPA's  regulations  for  nenattainment  areas 
are  set  forth  at  40  CFR  $  51.165.  52.24  and  in  part  51. 
Appendix  S.  These  sections  contain  applicability 
provisions  regarding  modification  that  are  largely 
identical  to  those  in  the  PSD  provisions. 

*  Roughly  speaking,  “contemporaneous" 
emissions  increases  or  decreases  arc  those  which 
have  occurred  between  the  date  5  years  preceding 
the  proposed  physical  or  operational  change  and  the 
date  that  the  increase  from  the  change  occurs  [see 
40  CFR  52.21(b)(3)(ii)|.  Once  a  modification  ia 
determined  to  be  major,  the  PSD  requirements  apply 
only  to  those  specific  pollutants  for  which  there 
would  be  a  signiheant  net  emissions  increase  [see 
e.g.,  40  CFR  5Z.Z1())(3)  (best  available  control 
technology)!  40  CFR  5Z.21(m)(lKb)  (air  quality 
analysis)). 
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which  is  representative  of  normal  source 
operation"  (see  40  CFR  52.21(b)(21)(ii)]. 
The  Administrator  “shall"  allow  use  of  a 
different  time  period  “upon  a 
determination  that  it  is  more 
representative  of  normal  source 
operation."  Id.  The  EPA  has  typically 
used  the  2  years  immediately  preceding 
the  physical  or  operational  change  to 
establish  the  baseline  [see  45  FR  52676, 
52705,  52718  (1980)].  However,  it  can 
allow  the  use  of  an  earlier  2-year  period 
that  is  more  representative  of  normal 
source  operations.  For  example,  in 
WEPCO,  EPA  found  the  fourth  and  fifth 
years  prior  to  the  modification  more 
representative  of  WEPCO’s  normal 
operations. 

Because  the  applicability 
determination  must  be  made  in  advance 
of  construction,  EPA’s  NSR  regulations 
provide  that  when  an  emissions  unit 
"has  not  begun  normal  operations," 
actual  emissions  equal  the  “potential-to- 
emit  of  the  unit"  [see  40  CFR 
52.21(b)(21)(iv)].  This  approach  is 
referred  to  as  the  actual-to-potential 
methodology.  This  regulatory  provision 
may  be  overcome — and  NSR  will  not 
apply — if  the  source  owner  agrees,  in  a 
f^erally-enforceable  instrument — not  to 
increase  its  actual  emissions  above 
baseline  level  [see  e.g.,  40  CFR 
52.21(b)(4)j. 

2.  The  WEPCO  and  Puerto  Rican 
Cement  Decisions 

As  noted  above,  to  calculate  whether 
a  physical  or  operational  change 
“increases”  emissions,  EPA  regulations 
require  it  to  find  an  increase  in  actual 
emissions  [see  40  CFR  52.21(b)(3)[i)(a)]. 
Where  the  emissions  unit  has  not 
“begun  normal  operations,"  EPA 
regulations  recognize  that  future  actual 
emissions  are  difficult  to  predict  and 
employ  future  “potential"  emissions  as  a 
proxy  [see  40  CFR  52.21(b)(21)(iv)].  The 
linchpin  under  the  current  regulations 
for  predicting  future  emissions  after  a 
modification  is  thus  whether  the  unit 
has  “begun  normal  operations." 

Two  recent  Federal  appellate  court 
decisions  have  addressed  EPA’s 
interpretation  of  the  phrase  “begun 
normal  operations.”  These  decisions, 
Puerto  Rican  Cement  Co.,  Inc.  v.  US 
EPA.  880  F.2d  292  (Ist  Cir.  1989)  and 
Wisconsin  Elec.  Power  Co.  v.  Reilly,  893 
F.2d  901  (7th  Cir.  1990)  ("  WEPCO'), 
i  occasion  a  reexamination  of  EPA's 

interpretation  of  the  phrase,  and  of  the 
usefulness  of  the  regulatory  language 
itself.  The  meaning  of  the  phrase  is 
highly  fact-dependent,  and  these 
decisions  have  created  uncertainty 
regarding  its  application;  thus,  as 
described  later  in  this  notice,  EPA  today 
changes  its  regulations  for  electric  utility 


steam  generating  units  to  employ  a  more 
useful  criterion. 

Both  cases  involved  physical  changes 
to  existing  emissions  units,  but  changes 
of  differing  extent,  nature  and  result.  In 
Puerto  Rican  Cement,  the  owner  of  a 
cement  plant  ”  with  several  kilns  sought 
to  convert  one  "wet"  kiln  into  a  “dry" 
kiln,  and  to  combine  that  kiln  with 
another  kiln  (see  889  F.2d  at  293).  The 
court  observed  that  the  total  production 
capacity  of  the  renovated  single  kiln 
would  exceed  the  combined  production 
capacity  of  the  previous  two  separate 
kilns  by  “about  35%.”  Id.  It  noted  that 
the  renovated  single  kiln  would  employ 
a  different  “cement-making  process" 
than  the  original  kiln  from  which  it  was 
“converted,"  id.  And  it  said  that  the  new 
kiln  would  be  “more  efficient  [and]  may 
lead  the  firm  to  decide  to  increase  the 
level  of  production,"  id.  at  297  (emphasis 
in  original).  In  reviewing  EPA's 
interpretation  of  “begun  normal 
operations,”  the  court  applied  a  highly 
deferential  standard  of  review,  since  an 
agency's  interpretation  of  its  own 
regulatory  language  is  typically  given 
“  'controlling  weight  unless  it  is  plainly 
erroneous  or  inconsistent  with  the 
regulation’  "  [see  889  F.2d  at  297,  quoting 
Udall  V.  Tollman,  380  U.S.  1, 16-17 
[1965)  (citation  omitted}].  The  court 
concluded  that  on  the  facts  of  the  case, 
EPA's  interpretation  that  “normal 
operations”  had  not  begun  was  not 
“arbitrary  or  irrational,”  id.  at  298,  and 
hence  EPA's  application  of  the  actual-to- 
potential  test  to  predict  future  emissions 
was  permissible. 

In  WEPCO,  893  F.2d  901,  the  Seventh 
Circuit  was  faced  with  a  different  kind 
of  modification.  There  renovations  were 
proposed  for  several  older  (35  to  50  year 
old)  coal-fired  electric  utility  boilers. 

The  physical  changes  involved  repair 
and  replacement  of  turbine-generators, 
steam  drums  and  other  major 
components.  The  EPA  contended,  as  it 
had  in  Puerto  Rican  Cement,  that  these 
changes  went  beyond  “normal 
operations"  and  thus  warranted  use  of 
future  potential  emissions  as  the  test  for 
an  emissions  increase  over  past  actual 
emissions.  Here  the  court  disagreed  with 
EPA’s  interpretation  that  “normal 
operations"  had  not  begun.  The  court 
coined  the  phrase  "like-kind 
replacement"  to  describe  the  type  of 
renovation  occurring  at  the  WEIH^O 
plant  Id.  at  917.  The  court  described  a 
“like-kind  replacement"  as  one  that 
“does  not  ‘change  or  alter’  the  design  or 
nature  of  the  facility.  Rather,  it  merely 


*  Puerto  Rican  Cement  Involved  a  cement  plant, 
not  an  electric  utility,  but  the  court’s  legal  analysis 
of  the  phrase  “begun  normal  operations"  in  the 
current  regulations  is  relevant  to  all  facilities. 


allows  the  facility  to  operate  again  as  it 
had  before  the  specific  equipment 
deteriorated.”  Id.  at  908.  In  determining 
whether  such  a  “like-kind  replacement" 
had  “begim  normal  operations.”  Id.  at 
917,  the  court  considered  whether  a 
“realistic  assessment  of  [the]  impact  [of 
the  change]  on  ambient  air  quality  levels 
is  possible.'  "  Id.  at  917  [quoting 
Alabama  Power  Co.  v.  Costle,  636  F.2d 
323,  379  (D.C.  Cir.  1979)].  The  court  said 
that  where  the  renovations  were  “like- 
kind  replacements,”  EPA  could  not 
reasonably  interpret  its  regulations  to 
say  that  such  a  unit  was  so  different  that 
it  has  not  “begun  normal  operations.” 
Thus,  it  concluded  that  the  “actual-to- 
potential”  test  could  not  be  applied, 
under  EPA's  regulations,  to  units  simply 
undergoing  “like-kind  replacements.” 

Neither  of  these  decisions  specified 
the  threshold  for  when  a  unit  has  “begim 
normal  operations."  Based  on  these 
decisions,  under  its  current  regulations, 
EPA  must  consider  the  facts  of  each 
case  and  apply  the  actual-to-potential 
test  only  where  the  change  is 
sufficiently  significant  to  support  a 
finding  that  “normal  operations”  have 
not  “begun.”  At  least  for  changes  that 
are  “like  kind  replacements,”  “normal 
operations"  have  begun,  and  the  actual- 
to-potential  test  is  impermissible. 

Because  the  “begun  normal 
operations”  criterion  is  highly  fact- 
dependent  and  its  application  is 
inherently  case-by-case,  it  may  be  an 
uncertain  indicator  of  what  emissions 
test  will  be  applied  in  a  given  instance. 
However,  EPA’s  extensive  experience 
with  electric  utilities,  and  the  generally 
similar  nature  of  operations  within  this 
source  category,  provide  EPA  an 
adequate  basis  on  which  to  predict 
future  actual  emissions  from  such  units 
in  most  cases.  Consequently,  as 
explained  below,  EPA  is  today  revising 
its  regulations  to  apply  the  actual-to- 
actual  test  on  all  physical  or  operational 
changes  at  electric  utility  steam 
generating  units  save  those  that  are  an 
addition  of  a  new  unit  or  constitute  a 
replacement  of  an  existing  unit. 

F.  The  Clean  Air  Act  Amendments  of 
1990 

1.  New  Source  Review  and  the  Acid 
Rain  Provisions 

The  1990  Amendments,  Pub  L  No. 
101-549, 104  Stat.  2.399  (Nov.  15. 1990), 
made  numerous  changes  in  the 
nonattainment  provisions  of  the  CAA 


On  remand.  EPA  employed  an  actual-to-fulure 
adual  teal,  comparing  WEPCO's  represenlalivc 
actual  emlMiona  for  the  baieline  period  to 
eatimated  future  actual  emiaaiona  baaed  on  ala  the 
available  facta  In  the  record. 
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and  added  a  new  title  to  address  the 
problem  of  acid  rain.  The  amendments 
attack  nonattainment  problems  with  a 
broad  array  of  new  requirements  all 
designed  to  bring  all  areas  of  the 
country  into  attainment  with  the 
national  ambient  air  quality  standards 
for  all  pollutants.  These  requirements 
include  traffic  reduction  strategies,  use 
of  alternative  clean  fuels,  increased 
oHset  requirements  for  stationary 
sources,  and  changes  in  the  threshold 
size  of  stationary  sources  subject  to 
NSR.  A  principal  theme  of  the  legislation 
is  the  establishment  of  categories  of 
nonattainment  areas  based  on  the 
severity  of  the  pollution  problem.  The 
more  severe  the  area,  the  more  controls 
Congress  required  be  imposed. 

The  Amendments  also  establish,  in 
title  IV,  a  new  control  scheme  for 
addressing  the  acid  rain  problem.  The 
exclusive  focus  of  this  program  is  on 
utility  power  plant  emissions  of  sulfur 
dioxide  and  nitrogen  oxides.  The  1990 
Amendments  require  sulfur  dioxide 
emissions  from  utilities  to  be  reduced  by 
approximately  10  million  tons  annually 
in  two  phases — the  first  to  take  effect  in 
1995,  the  second  in  2000.  A  total  of  111 
speciHc  plants  are  targeted  in  Phase  I, 
and  will  be  required  to  reduce  their  SOz 
emissions  to  specified  emissions  limits. 

In  Phase  II,  these  plants,  and  almost  all 
others,  are  subject  to  even  lower  SOa 
emissions  limits.  This  reduction  program 
is  to  be  implemented  through  a  new 
market-based  system  under  which 
emissions  allowances  reflecting  the 
required  reduction  in  current  emissions 
are  allocated  to  existing  utility  plants. 
Plant  owners,  who  are  required  to  hold 
allowances  equal  to  their  actual 
emissions,  are  then  free  to  trade  these 
allowances.  Thus,  the  emissions  of 
individual  units  may  vary  from  the 
initial  allocation  of  allowances,  but 
aggregate  emissions  are  always  held  to 
the  program’s  overall  target  level.  This 
program  will  provide  powerful 
incentives  to  sources  to  imdertake 
pollution  control  projects. 

Because  of  these  requirements,  many 
of  the  plants  subject  to  Phase  I  controls 
must  make  compliance  decisions  within 
the  next  year  in  order  to  assure  that  the 
complicated  control  equipment  that  may 
be  necessary  to  meet  Phase  I  standards 
is  in  place  by  the  1995  deadline.  In 
enacting  title  IV,  Congress  did  not 
suspend  any  title  I  requirements  for  this 
work.  However,  the  massive  industry¬ 
wide  undertakings  of  pollution  control 
projects  warrants  a  clarification  of  the 
NSR  requirements  of  title  I.  In  particular, 
NSR  provisions  should  not  inadvertently 
bias  a  utility  towards  or  against  any 
means  of  complying  with  the  acid  rain 


provisions.  ’The  EPA  believes  the 
amendments  promulgated  today  and  the 
clarification  of  its  current  policy  under 
its  present  NSR  regulations  provide 
adequate  assurances  that  utilities  can 
undertake  title  IV  pollution  control 
projects  without  uncertainty  as  to  the 
applicability  of  the  various  title  I  new 
source  requirements. 

2.  Repowering  and  Clean  Coal 
Technology  Projects 

In  title  rv  of  the  1990  Amendments, 
which  creates  the  acid  rain  program. 
Congress  made  changes  in  the 
applicability  of  new  source 
requirements  to  changes  involving 
repowering  and  Clean  Coal  Technology 
(CCT)  projects. 

Section  409  grants  an  extension  of  the 
acid  rain  controls  deadline  to  sources 
that  seek  to  comply  with  the  acid  rain 
reductions  by  repowering  a  unit  with 
qualifying  clean  coal  technology. 

Section  402(12)  dehnes  repowering  as: 

[The]  replacement  of  an  existing  coal-fired 
boiler  with  one  of  the  following  clean  coal 
technologies:  atmospheric  or  pressurized 
fluidized  bed  combustion,  integrated 
gasification  combined  cycle, 
magnetohydrodynamics,  direct  and  indirect 
coal-fired  turbines,  integrated  gasification 
fuel  cells,  or  as  determined  by  the 
Administrator,  in  consultation  with  the 
Secretary  of  Energy,  a  derivative  of  one  or 
more  of  these  technologies,  and  any  other 
technology  capable  of  controlling  multiple 
combustion  emissions  simultaneously  with 
improved  boiler  or  generation  efficiency  and 
with  significantly  greater  waste  reduction 
relative  to  the  performance  of  technology  in 
widespread  commercial  use  as  of  the  date  of 
enactment  of  the  Clean  Air  Act  Amendments 
of  1990.  Notwithstanding  the  provisions  of 
section  409(a],  for  the  purpose  of  this  title,  the 
term  ‘repowering’  shall  also  include  any  oil 
and/or  gas-fired  unit  which  has  been 
awarded  clean  coal  technology 
demonstration  funding  as  of  January  1, 1991, 
by  the  Department  of  Energy. 

[See  CAA  sections  402(12)  and  409(a)]. 

Congress  provided  that  repowering 
projects  that  qualify  for  a  Phase  II 
compliance  extension  would  also  be 
exempt  from  NSPS  requirements,  so  long 
as  the  repowering  “does  not  increase 
actual  hourly  emissions  for  any 
pollutant  regulated  imder  the  Act’’  [see 
CAA  section  409(d)].  An  operator  can 
qualify  for  the  3-year  extension  of  the 
^ase  II  emissions  limitation  by 
demonstrating  (by  December  31, 1997]  to 
the  permitting  authority  that  one  or  more 
units  will  be  repowered  with  a 
qualifying  clean  coal  technology  to  meet 
the  title  IV  restrictions.  The  operator 
must  provide,  no  later  than  January  1, 
2000,  additional  documentation  of  the 
repowering  project  including  a 
preliminary  design  and  engineering 


eflfort  for  the  project  and  a  binding 
contract  for  the  majority  of  the 
equipment  needed,  as  well  as  any 
additional  information  the  reviewing 
authority  requires. 

Today’s  amendments  also  implement 
an  exemption  from  new  source 
requirements  for  CCT  demonstration 
projects  created  by  Congress  in  section 
415  of  title  rv  of  the  1990  Amendments. 

In  these  provisions,  CCT  is  dehned  as 
any  technology  not  in  widespread  use 
on  the  date  of  enactment  that  achieves 
significant  reductions  in  SOz  or  nitrogen 
oxides  (NOz)  emissions  associated  with 
burning  coal  in  the  generation  of 
electricity,  process  steam,  or  industrial 
products  [see  CAA  section  415(a)].  A 
CCT  “demonstration  project"  is  a 
project  funded  under  DOE’s  CCT 
program  or  a  similar  project  funded  by 
EPA.»» 

Repowering  projects  that  are  awarded 
funding  from  the  Department  of  Energy 
(DOE)  as  permanent  CCT  demonstration 
projects  (or  similar  projects  funded  by 
EPA)  are  exempt  from  NSPS  and  PSD 
requirements  so  long  as  potential 
emissions  (see  40  CFR  52.21(b)(4)]  from 
the  unit  do  not  increase  as  a  result  of  the 
project  [see  CAA  section  415(b)(3)]. 
These  funded  projects  may  still  be 
required  to  comply  with  the 
nonattainment  NSR  provisions  of  title  I 
of  the  CAA,  unless  they  are  eluded  as 
pollution  control  projects. 

’The  installation,  operation,  cessation, 
or  removal  of  a  temporary  CCT 
demonstration  project  that  is  operated 
for  5  years  or  less  is  exempt  from  NSPS 
and  both  PSD  and  nonattainment  new 
source  requirements  [see  CAA 
415(b)(2)].  However,  the  facility  still 
must  comply  with  the  applicable  SIP 
and  other  requirements  necessary  to 
attain  and  maintain  the  NAAQS. 

Finally,  in  section  415(c),  Congress 
provided  an  exemption  from  NSPS  and 
PSD  for  the  reactivation  of  “very  clean 
units”  otherwise  in  compliance  with  the 
CAA  that  had  been  shut  down  for  at 
least  the  2  years  prior  to  enactment  of 
the  1990  Amendments  and  that,  prior  to 
the  shutdown,  had  been  equipped  with 
pollution  controls  with  a  removal 
efficiency  of  at  least  85  percent  for 
sulfur  dioxide  and  98  percent  for 
particulates,  and  had  been  equipped 
with  low-NO,  burners. 

* '  Section  415(b)(1)  defines  a  CCT  proiect  as  a 
proiect  “using  funds  appropriated  under  the  heading 
Department  of  Energy-Clean  Coal  Technology',  up 
to  a  total  amount  of  $2,500,000,000  for  commercial 
demonstration  of  clean  coal  technology,  or  similar 
projects  funded  through  appropriations  for  the 
Environmental  Protection  Agency.” 
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m.  Discussion  of  Final  Action  on 
Proposal 

A.  Pollution  Control  Projects 

1.  Regulatory  Changes  for  Pollution 
Control  Projects 

a.  Background.  The  EPA  proposed  to 
amend  its  PSD  and  nonattainment 
regulations  as  they  pertain  to  utility 
pollution  control  projects  by  exercising 
its  authority  under  the  statutory 
deHnition  of  “modification"  and 
conHiming  the  Agency's  current  policy 
that  such  projects  are  not  subject  to  NSR 
unless  they  render  the  unit  less 
environmentally  beneficial.  Generally, 
pollution  control  projects  at  existing 
stationary  sources  are  not  major 
modifications  subject  to  NSR 
requirements  for  the  simple  reason  that 
they  do  not  result  in  an  increase  in 
actual  emissions.  In  addition,  EPA  has 
always  recognized  that  Congress  did  not 
intend  that  every  activity  at  an  existing 
facility  be  considered  a  physical  or 
operational  change  for  purposes  of  the 
NSR.1* 

The  EPA  proposed  to  adopt  revisions 
to  its  PSD  and  nonattainment 
regulations  for  the  addition,  replacement 
or  use  at  an  existing  electric  utility 
steam  generating  unit  of  any  system  or 
device  whose  primary  function  is  the 
reduction  of  air  pollutants  (including  the 
switching  to  a  less-polluting  fuel  where 
the  primary  purpose  of  the  switch  is  the 
reduction  of  air  pollutants).  Under  the 
proposal,  a  utility  pollution  control 
project  would  not  be  treated  as  a 
physical  or  operational  change  unless 
the  project  renders  the  unit  less 
environmentally  beneficial. 

The  key  to  this  addition  to  the  list  of 
exclusions  from  the  term  physical  or 
operational  change  is  EPA’s  judgment 
that  Congress  did  not  intend  that 
pollution  control  projects  be  considered 
the  type  of  activity  that  should  trigger 
NSR.  The  EPA  proposed  regulatory 
language  to  explicate  and  formalize  its 
statutory  authority  to  exclude  pollution 
control  projects  under  the  NSR 
provisions.  In  1977,*when  Congress 
enacted  the  NSR  provisions  of  the  CAA, 
it  provided  that  the  term  “modification” 
in  NSR  shall  have  the  same  meaning  as 
the  term  “modification”  under  NSPS 
[see  section  169(2)(c),  171(4)].  At  the 
time,  regulations  promulgated  under  the 
NSPS  provisions  defining 


'  *  For  ingtanoe,  EPA  has  gpecifically  recognized 
that  routine  maintenance,  repair  and  replacement, 
and  changes  in  hours  of  operation  or  in  the 
production  rate  are  not  considered  a  physical 
change  or  change  In  the  method  of  operation  (see  40 
CFR  52.21(bM2)(iii).  &Z.24(f)(5Miii). 
51.165(aHlKv)(CKl).  S1.166(b)(2)(iii).  and 
60.14(e)(lJJ. 


“modification,”  provided  that  the  term 
“modification”  does  not  include: 

The  addition  or  use  of  any  system  or 
device  whose  primary  function  is  the 
reduction  of  air  jrallutants,  except  when  an 
emissions  control  system  is  removed  or  is 
replaced  by  a  system  which  the 
Administrator  determines  to  be  less 
environmentally  beneficial. 

[See  40  CFR  60.14(e)(5)]. 

In  1978,  EPA  noted  diat  “in  adding 
section  169(2](c)  to  the  CAA,  Congress 
indicated  that  it  intended  to  conform  the 
meaning  of  ‘modification*  to  ‘usage  in 
other  parts  of  the  Act'  [see  123  Congr. 

Rea  H11955. 11957  (Nov.  1, 1977)”  also 
see  43  FR  26396  (June  19, 1978)].  Thus, 
just  as  EPA  had  the  statutory  authority 
to  exclude  pollution  control  projects  by 
regulation  from  NSPS,  the  statutory 
authority  exists  for  EPA  to  explicate  by 
regulation  an  exclusion  for  pollution 
control  projects  from  parts  C  and  D  of 
title  L 

This  exclusion  under  NSR  reflects  the 
existing  regulatory  exclusion  for 
pollution  control  activities  under  NSPS 
regulations,  and  several  recent  case- 
specific  nonapplicability  determinations 
under  the  NSR  programs.  The  NSPS 
regulatory  exclusion  contains  the 
proviso  that  the  replacement  of  a 
pollution  control  system  or  device 
cannot  be  less  “environmentally 
beneficial”  to  qualify  for  the  exclusion 
[see  40  CFR  60.15(e)(5)].  With  respect  to 
NSR,  the  proposal  adopted  a  similar 
regulatory  exclusion  for  pollution 
control  projects  in  the  PSD  and 
nonattainment  context.  The  major 
difierence  in  the  proposed  NSR 
exclusion  is  that  it  would  apply  the  “not 
less  environmentally-beneficial”  test  to 
the  addition  and  use,  as  well  as  the 
replacement,  of  a  pollution  control 
system  or  device.  This  change  reflects 
the  distinct  air  quality  component  of  the 
PSD  and  nonattainment  programs.  By 
focusing  on  whether  a  pollution  confrol 
project  is  a  physical  or  operational 
change  within  the  meaning  of  the  NSR 
regulations,  the  proposal  avoids  the 
need  to  undertake  a  quantitative 
emissions  increase  calculation  in  every 
case,  as  would  be  necessary  if  such 
projects  were  deemed  to  be  physical  or 
operational  changes.  The  EPA  expects 
that  most,  if  not  all,  pollution  control 
projects  will  reduce  net  actual 
emissions.  Nevertheless,  the 
Administrator's  authority  to  consider 
individual  pollution  control  projects 
provides  an  adequate  opportunity  to 
determine  that  a  pollution  control 
project  would  somehow  result  in  an 
adverse  environmental  impact  and  thus 
conclude  that  the  project  renders  the 
unit  less  environmentally  beneficial,  and 


is  therefore  a  physical  or  operational 
change  that  may  be  subject  to  NSR. 

As  proposed,  a  pollution  control 
project  refers  to  a  project  undertaken  at 
a  utility  unit  for  purposes  of  reducing 
emissions  from  such  unit.  These  changes 
are  limited  to  the  installation  of 
conventional  or  innovative  emissions 
control  equipment,  including,  but  not 
limited  to,  installation  of  conventional 
and  advanced  flue  gas  desulfurization, 
sorbent  injection  for  sulfur  dioxide  (SOi) 
and^Oi  contEols,  electrostatic 
precipitators,  and  projects  undertaken  to 
accommodate  switching  to  a  less 
polluting  fuel,  including  natural  gas  or 
coal  re-buming,  co-firing  of  natural  gas 
and  other  fuels  for  the  purpose  of 
controlling  SOz  and  NO,  emissions. 

Likewise,  any  activity  that  is 
necessary  to  accommodate  switching  to 
a  less  polluting  fuel  is  considered  to  be 
part  of  the  pollution  control  project.  In 
some  instances,  this  may  involve 
changes  to  the  pollution  generating 
equipment  (e.g.,  boiler),  but  only  if  the 
changes  are  necessary  to  maintain  the 
normal  operating  capability  of  the  unit 
at  the  time  of  the  project  where  the 
capability  would  otherwise  be  impaired 
as  a  result  of  the  fuel  switch.  For 
example,  an  electric  utility  steam 
generating  unit  that  switches  from  a 
higher  sulfur  bituminous  coal  to  a  low- 
sulfur  subbituminous  coal  may  need  to 
make  certain  changes  to  the  boiler  in 
order  to  avoid  derating  the  unit. 

Changes  that  are  intended  primarily 
to  restore  original  capacity  or  to 
improve  the  operational  efficiency  of  the 
facility  are  not  considered  to  be  part  of 
a  pollution  control  project  for  purposes 
of  today's  rule.  Also,  the  source  still 
must  comply  with  all  applicable  SIP 
limits  and  requirements,  permit 
conditions  and  applicable  NAAQS  or 
PSD  increment  limits. 

As  proposed,  this  pollution  control 
project  exclusion  did  not  extend  to 
source  categories  other  than  electric 
utility  steam  generating  units.  The  EPA 
so  limited  this  provision  because,  in 
contrast  with  a  general  lack  of 
experience  with  other  industries,  EPA 
has  extensive  experience  in  addressing 
new  source  applicability  issues 
regarding  pollution  control  projects  in 
the  utility  industry.  That  experience  led 
EPA  to  conclude  that  pollution  control 
projects  in  the  utility  industry  are 
generally  environmentally  beneficial. 

As  noted  above,  generally  pollution 
control  projects  at  existing  stationary 
sources  are  not  major  modifications 
subject  to  NSR  because  they  do  not 
usually  result  in  an  increase  in  actual 
emissions,  and  EPA  believes  that,  in 
general  pollution  control  projects  were 
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not  intended  by  Congress  to  be 
considered  physical  or  operational 
changes  for  purposes  of  NSR. 

The  EFA  applies  its  PSD  regulations 
in  harmony  with  its  NSPS  regulations, 
which  exclude  most  pollution  control 
projects  [see  40  CFR  60.14(e)(5)j.  In  1977, 
Congress  incorporated  the  NSPS 
definition  of  modiHcation  into  the  PSD 
and  nonattainment  statutes  [see  CAA 
sections  111(a)(4).  169(a)(c),  171(4)].  In 
addition,  the  legislative  history  reflects 
that,  as  a  general  matter.  Congress 
intended  to  conform  the  meaning  of 
‘‘modification"  for  PSD  purposes  to  the 
usage  under  the  NSPS  program  [see  123 
Cong.  Rec.  H11957  (November  1. 1977)]. 
‘The  EPA  reiterated  this  view  in  1978 
(see  43  FR  26396,  June  19. 1978). 
Subsequently,  EPA  interpreted  its  NSR 
regulations  to  incorporate  the  NSPS 
pollution  control  project  exclusion.*^ 

The  EPA  later  voiced  concern  about 
incorporating  the  precise  NSPS  pollution 
control  language  in  the  NSR  context 
absent  explication  through  notice-and- 
comment  rulemaking  largely  because  of 
the  ambient  air  quality  component  of 
NSR  that  is  absent  firom  the  NSPS 
program.*^  In  recent  years  however, 

EPA  has  consistently  excluded  pollution 
control  projects  from  NSR  provided  that 
the  proposed  project  would  be 
environmentally  beneHcial,  taking  into 
account  ambient  air  quality.*^  In  light  of 
the  title  IV  requirements  and  other 
provisions  of  the  1990  Amendments, 

EPA  conHrms  that  it  will  continue  to 
consider  the  overall  environmental 
consequences  of  pollution  control 
projects  for  NSR  applicability.  By  its 
nature,  a  determination  of  whether  or 
not  a  project  renders  a  unit  less 
environmentally  benebcial  involves 
case-by-case  assessment  of  its  net 
emissions  and  overall  impact  on  the 
environment.  In  making  such 
assessments,  EPA  must  consider  the 
overall  emissions  before  and  after  the 
project,  as  well  as  any  other  relevant 
environmental  factors.  As  a  result,  no 
single  factor  can  be  identiHed  in 


Memorandum  from  Edward  Reich,  Director. 
Stationary  Source  Compliance  Division  and  William 
F.  Pedersen,  Acting  Associate  General  Counsel,  Air. 
Noise,  and  Radiation  Division  to  Allyn  M.  Davis, 
Region  IV  (April  21, 1983). 

See  Memorandum  from  Gerald  A.  Emison, 
Director,  OAQPS,  to  Regional  Division  Directors 
(July  7. 1986). 

'*  See  Letter,  William  G.  Rosenberg  Assistant 
Administrator.  EPA.  to  Andrew  Aitken,  Vice 
President.  New  England  Power  Service  Co..  March 
26. 1991:  Letter,  Rosenberg  to  Patrick  M.  McCarter, 
Senior  Vice  President.  Public  Service  Co.  of 
Colorado.  July  23. 1990;  Letters,  David  Kee.  Director, 
Air  and  Radiation  Division,  EPA  Region  V,  to 
Timothy ).  Method,  Assistant  Commissioner, 
Indiana  I>pt  of  Environmental  Management. 
January  30, 1990  and  Mardt  8, 1990. 


advance  for  purposes  of  making  this 
determination. 

b.  Comments  Generally  Favoring  the 
EPA  Proposal.  In  general,  comments 
from  industry  supported  the  proposal  to 
exclude  pollution  control  projects. 
Commenters  supporting  the  provision 
noted  that  the  exclusion  is  consistent 
with  the  CAA  and  EPA’s  earlier 
determinations  regarding  such  projects. 
Indeed,  several  commenters  expressed 
the  view  that  no  change  in  EPA*s  rules 
was  necessary.  One  commenter  noted 
that  Congress  indicated  its  intent  not  to 
apply  NSPS  or  NSR  requirements  to 
pollution  control  projects  by  adopting 
the  NSR  definition  of  “modincation." 

Another  commenter  pointed  out  that 
because  of  the  number  of  projects  that 
will  shortly  be  spawned  by  the  acid  rain 
provisions  of  the  CAA.  if  permitting 
were  required  for  every  utility  operator 
that  plans  a  fuel  switch  or  the 
installation  of  pollution  control 
equipment.  EPA  would  be  overwhelmed 
with  applications.  This  could  affect  the 
reliability  of  the  electric  utility  industry 
and  delay  compliance  with  tide  IV.  One 
commenter  noted  that  a  utility  should 
not  be  prevented  from  qualifying  for  the 
pollution  control  exclusion  if  that  utility 
takes  steps  to  restore  diminished 
capacity  of  a  power  plant  at  the  same 
time  that  the  utility  undertakes  a 
pollution  control  project  such  as 
repowering. 

Several  commenters  supported 
flexibility  for  utilities  on  strategies  for 
SOi  control.  Two  commenters  noted  that 
if  the  national  SOz  emissions  cap  is 
maintained,  plant  modifications  that 
may  increase  SOz  emissions  at  one  unit 
should  not  trigger  NSR  or  NSPS 
requirements.  Another  commenter 
suggested  that  in  light  of  the  SOz 
emissions  caps,  utilities  should  be 
permitted  to  undertake  pollution  control 
projects  or  make  nonroutine  changes, 
even  though  such  changes  increase  SOz 
emissions,  without  being  forced  to 
install  technology  (such  as  scrubbers)  to 
control  SOz. 

c.  Comments  Generally  Opposing  the 
EPA  Proposal.  Commenters  opposed  to 
the  exclusion  of  pollution  control 
projects  from  NSR  provisions  disputed 
EPA’s  authority  to  create  such 
“exemptions"  and  disagreed  that 
Congress  intended  to  exclude  pollution 
control  projects  from  NSR.  One 
commenter  stated  that  the  pollution 
control  project  exclusion  is  illegal  and 
conflicts  with  section  182(e)(2)  of  the 
CAA.  noting  that  while  section  182(e)(2) 
provides  limited  NSR  relief  for  some 
pollution  control  projects,  it  is  not  a 
blanket  “exemption”  from  NSR.  because 
the  requirement  to  achieve  the  lowest 


achievable  emission  rate  (LAER) 
remains  effective,  which  demonstrates 
congressional  intent  to  prevent  EPA 
from  granting  broader  exclusions. 

Opponents  to  the  exclusion  for 
pollution  control  projects  also  pointed 
out  that  efforts  by  utilities  to  reduce  one 
pollutant  can  often  increase  emissions 
of  another.  Such  efforts,  as  well  as 
projects  that  reduce  pollution  In  one 
area  but  increase  it  in  another,  should 
not  be  “exempted”  from  NSR  or  PSD 
provisions.  Several  commenters 
provided  examples  of  how  installation 
of  pollution  control  equipment  or  fuel 
switching  aimed  at  reduction  of  SOz  also 
had  the  effect  of  increasing  emissions  of 
NO,  and  particulate  matter,  and  how 
installation  of  low-NO,  burners 
increased  VOC  emissions. 

Some  opponents  to  the  exclusion  for 
pollution  control  projects  said  that  the 
definition  of  pollution  control  project  is 
overly  broad,  and  that  EPA  lacks 
authority  to  apply  such  a  broad 
deHnition. 

d.  Comments  Suggesting  Revisions  to 
the  Proposal.  Several  commenters,  both 
for  and  against  the  exclusion,  suggested 
specific  regulatory  changes  to  the 
pollution  control  exclusion.  For  instance, 
numerous  commenters  requested  a 
clariHcation  of  the  environmentally 
beneficial  test.  In  addition,  the  following 
suggestions  were  made  with  regard  to 
the  definition  of  “pollution  control 
project": 

(1)  Include  any  upgrade  of  the 
pollution  control  efHciencies  of  existing 
devices; 

(2)  Include  “pollution  prevention” 
changes  such  as  leak  detection  and 
repair  programs  and  the  attendant  site 
changes; 

(3)  Clarify  that  the  pollution  control 
project  need  not  be  a  permanent  change; 

(4)  Include  boiler  alterations  involving 
natural  gas  coffring,  rebum,  or  rebum 
with  sorbent  injection  even  though  there 
are  benefits  other  than  pollution  control; 
and 

(5)  Include  impacts  on  other  Class  I 
area  air  quality  related  values  as  well  as 
visibility  in  determining  whether  a 
project  that  would  increase  emissions  is 
nevertheless  environmentally  beneficial. 

e.  The  EPA  Analysis.  Based  on  a 
review  of  the  comments,  EPA  has 
determined  to  adopt  a  formal  pollution 
control  project  exclusion  for  electric 
utility  steam  generating  units.  Thus  EPA 
is  today  adopting  revisions  to  its  PSD 
and  nonattainment  regulations  for  the 
addition,  replacement  or  use  at  an 
existing  electric  utility  steam  generating 
unit  of  any  system  or  device  whose 
primary  function  is  the  reduction  of  air 
pollutants  (including  the  switching  to  a 
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less-polluting  fuel  where  the  primary 
purpose  of  the  switch  is  the  reduction  of 
air  pollutants).  Under  the  regulations  as 
adopted  today,  a  utility  undertaking  a 
project  qualifying  for  the  pollution 
control  project  exclusion  will  not  be 
subject  to  NSR  under  either  PSD  or 
nonattainment. 

In  the  proposed  rule,  EPA  did  not 
provide  any  specific  definition  of  the 
environmentally  beneficial  standard. 
Numerous  commenters  noted  the  lack  of 
a  specific  standard  for  the 
environmentally  beneficial  test  and 
requested  that  EPA  provide  a  deHnition 
for  this  new  term  and  guidance  as  to 
how  it  will  be  applied.  Of  course,  as 
noted  above,  pollution  control  projects 
at  existing  stationary  sources  are 
generally  not  subject  to  NSR  ' 
requirements  for  the  simple  reason  that 
they  do  not  usually  result  in  an  increase 
in  actual  emissions.  In  addition,  as  also 
noted  above,  EPA  has  determined  that 
Congress  did  not  intend  that  pollution 
control  projects  be  considered  the  type 
of  activity  that  should  trigger  NSR. 

On  the  other  hand,  several 
commenters  pointed  out  that  a  project 
that  reduces  one  pollutant  should  not  be 
allowed  to  increase  emissions  of 
another  pollutant  if  that  increase  will 
cause  or  exacerbate  a  different  pollution 
problem.  More  specifically,  an 
environmental  commenter  suggested 
that  EPA  had  endorsed  at  the 
Congressional  hearing  a  view  that 
increases  would  not  be  allowed  in 
nonattainment  areas  absent  a 
“compelling  showing.” 

First,  as  discussed,  nothing  in  today's 
action  authorizes  any  emissions 
increase  that  would  cause  or  contribute 
to  a  violation  of  the  NAAQS,  PSD 
increment  or  visibility  limitation.*® 
Second,  the  proposed  and  final  rule 
provide  an  appropriate  way  of  enabling 
utilities  to  undertake  pollution  control 
projects  in  an  expeditious  manner  while 
protecting  air  quality.  Although  a 
pollution  control  project  could 
theoretically  cause  a  small  collateral 
increase  in  some  emissions,  it  will 
substantially  reduce  emissions  of  other 
pollutants.  In  recognition  of  this,  the  rule 


'•  The  NSR  regulations  define  a  “major 
modification"  subject  to  review  as  any  physical  or 
operational  change  at  a  major  stationary  source  that 
would  result  in  a  “significant  net  emissions 
increase"  in  any  regulated  pollutant  [see  e.g.. 
51.ie6(a)(l)(v)(A)|.  In  nonattainment  areas 
“significant."  in  reference  to  a  net  emissions 
increase,  is  defined  as  a  rate  of  emissions  that 
would  equal  or  exceed  a  specified  amount.  For 
example,  under  the  current  regulations  a  rate  of  40 
tpy  or  more  is  “significant"  for  SOi.  This  does  not 
address  the  question  of  whether  a  significant 
increase  in  emissions  will  cause  or  contribute  to  a 
violation  of  the  NAAQS.  PSD  increment  or  visibility 
limitation. 


provides  for  a  case-by-case  assessment 
of  the  pollution  control  project’s  net 
emissions  and  overall  impact  on  the 
environment.  Third,  as  discussed  in  the 
following  section,  the  permitting 
authority  can  require  additional 
modeling  under  certain  circumstances  to 
evaluate  the  air  quality  impact  of  a 
pollution  control  project,  thereby  helping 
to  assure  protection  of  air  quality.  The 
EPA  considers  these  safeguards  to  be 
adequate  to  address  air  quality  concerns 
in  both  attainment  and  nonattainment 
areas. 

Several  commenters  challenged  the 
need  for  a  regulatory  exclusion,  noting 
that  EPA  had  already  excluded 
numerous  individual  pollution  control 
projects  pursuant  to  its  existing 
regulatory  authority.  However,  while 
EPA  has  in  fact  made  case-by-case 
determinations  excluding  pollution 
control  projects  from  NSR,  it  has  never 
provided  a  comprehensive  statement  of 
its  policy  in  this  regard  nor  formally 
included  this  exclusion  in  its  NSR 
regulations  governing  SIP’s  or  its  own 
NSR  regulations.  Because  of  the 
enormous  surge  in  projects  that  utilities 
can  be  expected  to  undertake  in 
response  to  the  acid  rain  provisions, 

EPA  believes  that  a  formal  rulemaking 
spelling  out  the  exact  parameters  of  the 
exclusion  is  necessary. 

At  least  one  commenter  cautioned 
EPA  against  requiring  sources  to  submit 
“applications"  to  secure  the  pollution 
control  project  exclusion,  lest  sources 
face  excessive  paperwork  burdens  and 
lengthy  delays  every  time  they  change 
their  pollution  control  equipment.  Under 
today’s  rule,  and  consistent  with  the 
other  NSR  applicability  decisions, 
sources  remain  responsible  in  the  Hrst 
instance  for  determining  what 
permitting  requirements  apply  to  their 
activities.  Beyond  issuing  any 
construction  or  operating  permits  that 
may  be  needed,  the  permitting  authority 
is  not  necessarily  involved  unless  a 
source  seeks  a  determination  of  NSR 
applicability  on  its  own  or  a  modeling 
analysis  is  required^ 

Several  commenters  requested  that 
this  exclusion  be  extended  to  nonroutine 
repairs  that  are  undertaken  by  the  utility 
in  conjunction  with  the  pollution  control 
project.  However,  title  IV’s  overall 
national  SOi  ceiling  and  emission 
trading  program  do  not  allow  EPA  to 
simply  ignore  the  local  air  quality 
impact  of  SOi  increases  at  individual 
title  IV-covered  facilities.  The  national 
emissions  caps  established  by  title  IV 
are  not  designed  to  protect  plant- 
specific  considerations  of  local  air 
quality,  the  focus  of  title  I’s  NSR 
requirements.  This  argument  is  also 


refuted  by  the  plain  language  of  title  IV 
which  by  its  terms  does  not  supersede 
title  I  [see  §§  403  (f)  and  (g),  413]. 

Several  opponents  of  the  exclusion 
point  out  that  certain  pollution  control 
technologies  can  actually  increase 
emissions  of  other  pollutants  and  that 
the  installation  of  a  pollution  control 
project  may  result  in  increased 
utilization  of  the  unit,  and  thereby  result 
in  an  increase  in  actual  emissions.  As 
noted  above,  EPA  expects  that  pollution 
control  projects  will  decrease  actual 
emissions.  Moreover,  even  though 
emissions  increases  are  possible  in 
some  cases,  EPA  is  not  precluded  from 
creating  this  exclusion.  The  mere  fact  of 
an  emissions  increase,  standing  alone, 
does  not  render  the  exclusion 
inconsistent  with  the  CAA.  For  instance, 
EPA  regulations  have  long  excluded 
emissions  increases  associated  with 
routine  maintenance  repairs  and 
replacement,  as  well  as  increases  in  the 
operations  of  a  unit  in  response  to 
fluctuations  in  the  market  [see,  e.g.,  40 
CFR  52.21(b](2)(iii)[a),  (f)].  Given  the 
modeling  safeguai^  and  the  overall 
benefit  to  the  environment  of  pollution 
control  projects  as  well  as  the  relevant 
statutory  provisions,  EPA  is  confident 
that  the  regulatory  clariHcation  of  this 
exclusion  is  a  lawful  and  appropriate 
exercise  of  its  powers. 

It  was  also  suggested  that  the 
pollution  control  project  exclusion  is 
inconsistent  with  $  182(e)(2)  of  the  CAA. 
Section  182(e)(2)  provides  that  in 
extreme  ozone  nonattainment  areas  (the 
Los  Angeles  area  is  the  only  one),  any 
physical  or  operational  change  “which 
results  in  any  increase  in  emissions” 
will  be  considered  a  modification.  The 
source  can  avoid  the  offset  requirements 
(but  not  the  rest  of  NSR)  by  internally 
offsetting  (i.e.,  netting)  any  increase  in 
emissions  at  a  ratio  of  at  least  1.3  to  1. 
The  provision  also  provides  that  the 
extreme  area  offset  provisions  (but 
again  not  the  rest  of  NSR)  do  not  apply 
to  the  installation  of  equipment  required 
to  comply  with  “the  applicable 
implementation  plan,  permit,  or  this 
Act." 

The  EPA  does  not  agree  that  this 
nonattainment  provision,  which  applies 
to  only  one  area,  somehow  precludes 
EPA  from  adopting  an  exclusion  to  its 
general  NSR  rules  regarding  pollution 
control  projects.  While  there  may  be 
some  overlap  (i.e.,  utility  compliance 
projects  undertaken  in  the  Los  Angeles 
area  that  qualify  under  this  rule  as 
pollution  control  projects),  in  general  the 
two  provisions  are  quite  different. 
Today’s  rule  is  limited  to  utilities  but 
applies  to  all  areas  of  the  country,  while 
section  182(e)(2)  applies  to  all  source 
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categories  but  only  to  the  Los  Angeles 
area.  Section  182(e)(2)  also  appears  to 
apply  to  a  broader  category  of  changes. 
There  is  no  evidence  that  Congress 
intended  this  limited  provision  to 
preempt  EPA  bom  adopting  a  broad 
pollution  control  project  exclusion.  On 
the  other  hand,  the  CAA  conferees  did 
specifically  direct  EPA  to  find  an 
administrative  resolution  of  the  WEPCO 
issues  (see  Conference  Comm.,  Joint 
Explanatory  Statement  of  the  Committee 
of  the  Conference  to  Accompany  S.  1630. 
Rep.  101-051,  lOlst  Cong.  2nd  Sess. 

(1990)  pp.  344-45).  For  these  reasons, 

EPA  does  not  believe  that  section  182(e) 
directly  or  indirectly  limits  EPA’s 
authority  here. 

2.  Additional  K^odeling  Requirements 

a.  Background.  A  proposed  pollution 
control  project  or  physical  or 
operational  change  cannot  result  in  an 
emissions  increase  that  will  cause  or 
contribute  to  a  violation  of  a  NAAQS, 
PSD  increment,  or  visibility  limitation 
[see  CAA  section  110(a)(2)(c).  185,  • 
169A(b),  173).  The  pollution  control 
projects  exclusion  does  not  authorize 
any  significant  net  increase  in  emissions 
that  would  have  this  proscribed  impact 
It  is  possible  that  a  pollution  control 
project  while  not  causing  any  increase 
in  maximum  hourly  emissions,  will 
cause  a  signibcant  net  increase  in  actual 
emissions,  which  in  turn  could  cause  or 
contribute  to  the  violation  of  a  NAAQS, 
increment  or  visibility  limitation.  For 
this  reason,  as  proposed,  the  reviewing 
authority  may  require  a  source  to 
perform  an  air  quality  impact  analysis 
(modeling)  whenever  (1)  it  has  reason  to 
believe  that  a  proposed  change  will 
result  in  a  significant  net  increase  in 
actual  emissions  of  any  criteria 
pollutant  over  levels  used  for  that 
source  in  the  most  recent  air  quality 
impact  analysis  and  (2)  it  has  reason  to 
believe  that  such  an  increase  would 
cause  or  contribute  to  a  violation  of  a 
NAAQS,  increment  or  visibility 
limitation.  If  this  modeling  indicates  that 
this  increase  in  emissions  will  cause  or 
contribute  to  a  violation  of  any  ambient 
standard,  PSD  increment  or  visibility 
limitation,  the  pollution  control 
exclusion  does  not  apply. 

b.  Comments  on  the  EPA  Proposal. 
Many  commenters  viewed  the  modeling 
requirement  as  ensuring  that  the 
pollution  control  project  exclusion  will 
not  have  an  adverse  impact  on  local  air 
quality  because  sources  must  still 
comply  with  all  applicable  emission 
limits  necessary  to  protect  NAAQS,  PSD 
increments,  and  visibility. 

However,  several  commenters 
expressed  concern  over  the  adequacy  of 
EPA's  air  quality  impact  analysis 


requirement  as  a  safeguard  due  to  the 
methodology  proposed  to  calculate 
actual  emissions.  Specifically,  an 
environmental  group  pointed  out  that 
using  increases  in  “representative  actual 
annual  emissions”  as  the  test  for 
determining  whether  a  pollution  control 
project  results  in  unacceptable  impacts 
on  air  quality  can  exclude  real 
emissions  increases  (e.g.,  due  to  demand 
growth),  and  thus  fails  to  account  for  the 
full  impact  of  the  project.  This 
commenter  asserted  that  increases  in 
“actual  emissions”  should  be  the  key  to 
use  of  the  pollution  control  project 
exclusion. 

Some  commenters  also  objected  due 
to  the  fact  that  the  proposal  relies  on 
State  and  local  agencies  to  be  aware  of 
the  project  and  request  the  analysis. 

One  conunenter  added  that  it  is  unclear 
how  a  violation  of  the  NAAQS  can  be 
avoided  before  the  fact  and  how  the 
permitting  agency  could  require  an  air 
quality  analysis  if  the  p)ollution  control 
project  is  not  subject  to  NSR. 

Finally,  a  government  agency 
questioned  why  the  safeguard  provision 
protected  “visibility  limitations”  when 
the  PSD  program  is  designed  to  protect 
all  “air  quality  related  values”  in  Class  I 
areas.  An  environmental  group 
conunented  that  the  proposed  rule  does 
not  provide  for  notification  to  Federal 
Land  Managers  so  that  they  can  fulfill 
their  responsibilities  to  protect  Class  I 
areas. 

c.  The  EPA  Analysis.  After  careful 
review  of  the  proposal  and  the 
comments,  EPA  has  determined  to 
promulgate  the  modeling  provision  as 
proposed.  The  EPA  does  not  believe  the 
objections  to  this  provision  to  be  well- 
founded.  Although  the  proposal  does  not 
explicitly  require  sources  to  inform  the 
permitting  authority  of  pollution  control 
projects,  EPA  anticipates  that  in  most,  if 
not  alL  circumstances  involving 
pollution  control'projects,  permitting 
authorities  will  be  aware  of  the  source’s 
intentions.  For  instance.  State  permitting 
requirements  may  require  the  source  to 
bring  the  project  to  the  permitting 
authority  or  the  source  may  wish  to  do 
so  to  secure  emission  reduction  credits 
for  pollutants  that  will  be  decreased.  In 
addition,  most  projects  at  utilities  are 
typically  subject  to  public  scrutiny  in  a 
variety  of  forums  as  a  result  of  filings 
made  with  Public  Utility  Commissions 
and  other  local.  State  or  Federal 
agencies.  Consequently,  it  is  imlikely 
that  a  utility  could  proceed  with  a 
pollution  control  project  without  some 
type  of  review  regarding  CAA  or  other 
requirements.  This  will  be  especially 
true  of  pollution  control  projects 


undertaken  for  the  purpose  of 
compliance  with  title  IV. 

The  EPA  disagrees  with  the 
environmental  group  comment  that  it  is 
inappropriate  to  hinge  use  of  the 
pollution  control  project  exclusion  on 
increases  in  “representative  actual 
annual  emissions”  rather  than  increases 
in  “actual  emissions.”  Nothing  in  today’s 
rules  would  authorize  pollution  control 
projects  that  result  in  a  violation  of  a 
NAAQS,  PSD  increment  or  visibility 
limitation.  'The  commenter  is  correct  that 
the  rule  as  proposed  would  in  certain 
circumstances  not  subject  to  review 
significant  increases  in  actual  emissions 
from  a  source  that  follow  completion  of 
the  pollution  control  project.  However, 
the  rule  is  clear  that  this  could  occur 
only  where  the  increase  in  question  in 
fact  does  not  result  from  the  pollution 
control  project  but  rather  from  an 
independent  factor  such  as  demand 
growth.  As  discussed  above,  it  is  not  the 
purpose  of  the  NSR  program  to  subject 
all  emissions  increases  to  permitting 
requirements,  only  increases  that  result 
from  a  nonroutine  change  at  an  existing 
plant.  The  State  may  always  revise  its 
SIP  to  correct  NAAQS  violations  that  it 
concludes  are  caused  by  increased 
utilization  but  do  not  result  from  a 
pollution  control  project  at  that  plant. 

The  government  agency  conunenter  is 
correct  that  PSD  permitting 
requirements  are  intended  to  prevent  a 
major  new  source  or  major  modification 
from  causing  an  adverse  impact  on  air 
quality  related  values  in  Class  I  areas. 
However,  the  agency  ignores  the  fact 
that,  in  general,  existing  facilities  that 
have  not  been  modified  arc  not  subject 
to  ambient  requirements  related  to  air 
quality  related  values.  'The  EPA  believes 
that  today’s  rule  will  allow  reviewing 
authorities  sufficient  flexibility  to 
protect,  to  the  extent  required  under 
existing  law.  Class  I  areas  from  possible 
adverse  impacts  from  pollution  control 
projects.  Moreover,  as  noted  above, 
pollution  control  projects  reduce 
emissions  of  targeted  pollutants.  While 
emissions  of  other  pollutants  could  in 
theory  increase  in  a  few  cases,  EPA 
does  not  expect  this  to  result  in 
significant  impacts  on  Class  I  areas. 
Where  prospective  projects  may  be 
cause  for  concern,  permitting  agencies 
have  the  authority  to  require  modeling 
to  prevent  increment  or  visibility 
violations,  and  likewise  may  solicit  the 
views  of  others  in  taking  any  other 
appropriate  remedial  steps  deemed 
necessary  to  protect  Class  I  areas.  In 
deciding  to  adopt  the  rule  as  proposed, 
EPA  emphasizes  that  all  environmental 
impacts,  including  those  on  Class  I 
areas,  can  be  considered  in  evaluating 
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whether  a  utility  unit  is  "less 
environmentally  beneficial”  after 
controls  than  it  was  before  controls. 
Accordingly,  the  final  rule  allows 
consideration  of  all  environmental 
impacts — beneHcial  and  adverse — in 
making  a  determination. 

B.  Representative  Actual  Annual 
Emissions 

1.  Background 

The  EPA  proposed  to  clarify  its 
methodology  for  calculating  emissions 
increases  at  electric  utility  steam 
generating  sources  that  had  begun 
normal  operations.  The  EPA  proposed  to 
compare  actual  emissions  before  and 
after  changes  for  all  physical  or 
operational  changes  at  an  existing 
electric  utility  steam  generating  unit 
other  than  the  addition  of  a  new  unit  or 
the  replacement  of  an  existing  unit.  The 
EPA  proposed  to  consider  a  unit  to  be 
replaced  if  it  would  constitute  a 
reconstructed  unit  within  the  meaning  of 
40  CFR  60.15.  Since  there  is  no  relevant 
operating  history  for  wholly  new  units 
and  replaced  units,  it  is  not  possible  to 
reasonably  project  post-change 
utilization  for  these  units,  and  hence, 
their  future  level  of  "representative 
annual  actual  emissions.”  For  other 
changes,  past  operating  history,  and 
other  relevant  information,  provides  a 
basis  for  reasonable  projections. 

As  proposed,  the  "representative 
actual  annual  emissions"  methodology 
requires  the  utility  to  compare  its 
baseline  emissions  with  its  future  actual 
emissions  to  determine  if  the  proposed 
change  will  increase  actual  emissions. 
The  EPA’s  existing  regulations  define 
baseline  emissions  as  "the  average  rate, 
in  tpy,  at  which  the  unit  actually  emitted 
the  pollutant  during  a  2-year  period 
which  precedes  the  particular  date  and 
which  is  representative  of  normal  source 
operation”  {see,  e.g.,  40  CFR  52.21).  The 
Administrator  “shall”  allow  use  of  a 
different  time  period  “upon  a 
determination  that  it  is  more 
representative  of  normal  source 
operation.”  Id.  Although  not  required  by 
the  regulations,  EPA  has  historically 
used  the  2  years  immediately  preceding 
the  proposed  change  to  establish  the 
baseline  [see  45  FR  52676,  52705,  52718 
(1980)].  However,  in  some  cases  it  has 
allowed  the  use  of  earlier  periods.  For 
example,  in  WEPCO,  EPA  found  the 
fourth  and  fifth  years  prior  to  the 
modification  more  representative  of 
WEPCO’s  normal  operations  since  the 
source's  capacity  was  reduced  due  to 
physical  problems.  The  EPA  proposed  to 
retain  this  regulatory  language,  but  to 
adopt  a  new  presumption  regarding  its 
implementation. 


Under  the  proposed  action,  the 
Administrator  would  presume  that  any  2 
consecutive  years  within  the  5  years 
prior  to  the  proposed  change  is 
representative  of  normal  source 
operations  for  a  utility.  This 
presumption  is  consistent  with  the  5- 
year  period  for  “contemporaneous” 
emissions  increases  and  decreases  in  40 
CFR  52.21  (b)(3)(i){b).^’  Source  owners 
or  operators  desiring  to  use  other  than  a 
2-year  period  or  a  baseline  period  prior 
to  the  last  5  years  may  seek  the 
Administrator's  specific  determination 
that  such  period  is  more  representative 
of  normal  operations.*® 

The  future  actual  projection  is  the 
product  of:  (1)  The  hourly  emissions 
rate,  which  is  based  on  the  unit's 
physical  and  operational  capabilities 
following  the  change  and  federally- 
enforceable  operational  restrictions  that 
would  affect  the  hourly  emissions  rate 
following  this  change;  and  (2)  projected 
capacity  utilization,  which  is  based  on 
(a)  the  unit's  historical  annual 
utilization,  and  (b)  all  available 
information  regarding  the  unit's  likely 
post-change  capacity  utilization.*®  The 
projection  of  post-change  capacity 
utilization  for  applicability  purposes 
should  be  based  on  a  projection  of 
utilization  for  a  period  after  the  physical 
or  operational  change.  Specifically,  EPA 
proposed  to  allow  sources  to  base  the 
projection  of  utilization  on  the  2  years 
after  the  change,  or  a  different 
consecutive  2-year  period  within  the  10 
years  after  the  change,  where  the 
Administrator  determines  that  such 
period  is  more  representative  of  normal 
source  operations. 

2.  Comments  Generally  Favoring  the 
EPA  Proposal 

a.  Several  commenters  favored  the 
expansion  of  the  time  period  for 
establishing  the  pre-change  emissions 
baseline.  Suggestions  included: 


This  presumption  does  not  apply  to  past 
modifications  at  an  emissions  unit  for  the  purpose 
of  determining  contemporaneous  emission  changes 
at  a  source  and  cannot  be  used  to  extend  the  5  year 
period  specified  in  that  provision  (see  40  CFR 
52.21(b)(3)(l)(b)l. 

'*  The  level  of  baseline  emissions  selected  must 
be  consistent  with  current  assumptions  regarding 
the  source's  emissions  that  are  used  under  the  SIP 
for  planning  or  permitting  purposes.  Thus,  the 
source  may  not  select  a  level  of  baseline  emissions 
higher  than  that  used  by  the  permitting  authority  in 
issuing  a  PSD  or  other  construction  permit  to  a 
source  in  the  area,  if  such  higher  level  would  result 
in  a  NAAQS  or  increment  violation,  or  violate  a 
visibility  limitation. 

'*  In  projecting  future  utilization  and  emissions 
factors,  the  permitting  authority  may  consider  the 
company's  historical  operational  data,  its  own 
representations.  Hlings  with  Federal,  State  or  local 
regulatory  authorities,  and  compliance  plans 
developed  under  title  IV  of  the  1990  Amendments. 


(1)  Allow  the  use  of  any  2  consecutive 
years  within  the  last  5  years  of 
operation  to  allow  for  a  more 
representative  baseline  for  units  that 
have  been  shut  down; 

(2)  Allow  utilities  to  request  to  use 
periods  of  representative  high  utilization 
outside  the  5  year  time  period; 

(3)  Add  the  “any  2  out  of  the  prior  5 
year  baseline  period”  discussed  in  the 
preamble  to  40  CFR  parts  51,  52.  and  60; 

(4)  Allow  utilities  to  use  the  maximum 
utilization  in  any  1  year  within  at  least 
the  last  10  years,  Since  10  years  is  a 
more  relevant  capacity  investment 
planning  horizon  than  5  years; 

(5)  Clarify  that  the  source  will  be  able 
to  select  the  relevant  2-year  period  with 
approval  of  the  reviewing  authority 
required  only  when  the  pre-change 
baseline  is  outside  of  the  5-year  period 
proceeding  the  change; 

(6)  Expand  the  baseline  calculation 
period  from  5  years  to  10  years  to  be 
consistent  with  the  after-change 
calculation  period  and  to  address  a 
more  representative  time  period; 

(7)  Allow  the  use  of  any  2  years  (rather 
than  consecutive  years)  due  to  long 
reserve  shutdowns  and  because 
maintenance  planning  requires  that 
utility  boilers  be  operated  in  "abnormal” 
conditions  for  long  durations;  and 

(8)  Require  sources  to  back  up  the 
choice  of  which  2  years  to  use  with  a 
short-term  standard  using  an  hourly 
rate,  use  the  same  2-year  period  for 
determining  the  short-term  and  annual 
rates,  and  codify  the  2  years  used  for  the 
limit. 

Several  comments  that  recommended 
expanding  the  proposal  to  include 
industrial  sources  in  the  NSR  exemption 
also  noted  that  a  “5-year  window”  is  not 
satisfactory  for  industrial  sources  which 
do  not  always  have  representative 
periods  of  emissions  immediately  before 
a  physical  change.  One  industrial 
commenter  suggested  the  use  of  any  2- 
year  period  be  allowed. 

Commenters  in  favor  of  the  future 
actual  emissions  calculation  method 
noted  that  it  will  alleviate  uncertainty, 
for  nonroutine  repair,  replacement,  and 
maintenance  projects  while  still 
protecting  local  air  quality;  the  future- 
actual  method  reduces  speculation  and 
allows  more  reliance  on  factual  data; 
and  the  actual-to-future-actual 
emissions  comparison  is  more 
appropriate  to  look  at  the  operating 
history  and  projected  capacity  of  an 
existing  unit  to  determine  whether  a 
change  will  increase  emissions.  One 
commenter  stated  that  the  actual-to- 
potential  method  discouraged 
environmentally  beneficial 
modifications,  but  suggested  that  the 
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most  appropriate  policy  would  be  to 
adopt  a  potential-to-p>otential  test. 

One  commenter  noted  that  the  actual- 
to-future-actual  test  would  end  what 
was  felt  to  be  the  “unlawful  and  unfair 
practice”  of  using  the  NSR  program  to 
“arbitrarily  reduce  allowable  hours  of 
operation  or  rates  of  production  for 
existing  soiu'ces.”  Countering  the 
argument  that  the  actual-to-future-actual 
test  could  create  pubUc  health  problems, 
two  commenters  noted  that  utilities 
must  comply  with  all  Federal.  State  and 
local  air  quality  restrictions  regardless 
of  the  tests  used.  Also  supporting  the 
actual-to-future-actual  test,  one 
commenter  pointed  out  that  source 
owners  will  be  motivated  by  incentives 
in  the  CAA,  proposed  regulations,  and 
market  forces  to  finance  and  engineer 
economic  and  efficient  physical  and 
operational  changes  at  plants  so  as  to 
achieve  excellent  environmental  control. 
One  commenter  favored  calculating 
future  emissions  over  a  representative  2- 
year  period  within  a  5-year  period  after 
the  change.  i 

3.  Comments  Generally  Opposing  the 
EPA  Proposal 

One  opponent  of  the  proposed 
methods  stated  that  emission  increases 
at  power  plants  would  now  be  fostered 
since  the  proposal  will  allow  utilities  to 
choose  their  own  definitions  for  when 
emissions  have  increased. 

In  general,  opponents  of  the  proposal 
regarding  the  pre-change  baseline  noted 
that  the  change  is  arbitrary  and 
capricious  and  that  there  is  no  analysis 
in  the  docket  suggesting  that  any  2-year 
period  is  more  representative  of  pre¬ 
change  maximum  emissions. 
Conunenters  noted  that  under  the 
proposal,  sources  could  select  the  years 
in  which  they  had  the  highest  emissions 
in  an  attempt  to  minimize  the 
appearance  of  an  increase  and  escape 
NSR.  One  commenter  noted  that  the 
change  in  baseline  calculation 
methodology  would  give  utilities  such 
flexibility  in  refurbishing,  repowering, 
and  life  extension  projects  as  to  bias 
competitive  power  markets  towards  the 
continued  use  of  existing  old  units 
rather  than  the  construction  of  new 
ones. 

Opponents  to  the  use  of  future  actual 
emissions  stated  that  there  is  no 
reasoned  basis  for  an  unenforceable 
representative  actual  emissions 
approach,  and  application  of  this  test  to 
electric  utilities  is  not  consistent  with 
EPA’s  established  policy  toward  other 
sources.  Other  comments  contended 
that  the  future  actual  test  ignores  all 
past  precedents  and  that,  in  determining 
whether  a  change  triggers  NSR,  EPA 
should  compare  actual  emissions  for  the 


current  unit  to  potential  emissions  fit}m 
the  altered  source:  the  futime  actual  test 
does  not  guard  against  artificially  low 
estimates  made  by  sources  to  escape 
NSR,  nor  does  it  protect  against 
substantial  increases  made  immediately 
after  the  2-year  period;  andihe  future 
actual  emissions  calculation  procedure 
amounts  to  self-regulation  and  is  easily 
subject  to  abuse. 

State  and  local  air  agencies  generally 
opposed  the  future  actual  method  of 
calculating  post-change  emissions.  One 
noted  that  the  appropriate  emission 
increase  test  should  be  determined  on  a 
case-by-case  basis.  One  agency  noted 
that  the  actual-to-future  actual  approach 
results  in  a  significant  relaxation  of  title 
I  NSR  requirements  and  would  allow 
utilities  to  upgrade  equipment  which 
may  have  lost  significant  generating 
capacity  without  the  equipment  being 
subject  to  NSR,  hampering  local  air 
quality  attainment  and  maintenance 
efforts.  There  were  several  comments 
that  future  emissions  cannot  be 
reasonably  determined  solely  on  past 
operating  history.  One  State  noted  that 
direction  is  needed  on  how  actual 
versus  potential  emissions  are 
estimated. 

A  few  commenters  addressed  the  2- 
year  period  after  the  proposed  change 
which  is  the  basis  for  calculating  the 
future  actual  emissions.  Opponents  of 
the  future  actual  concept  stated  that  use 
of  such  a  provision  wo^d  result  in 
unreaUstically  low  future  emissions 
projections  and  shield  a  company 
against  efforts  to  enforce  NSR 
requirements  at  a  source  that  increased 
emissions  3  years  after  making  physical 
changes. 

An  environmental  group  and  several 
State  agencies  noted  that  the  projected 
post-change  emissions  should  become 
an  enforceable  permit  condition  in  order 
to  commit  a  source  to  limit  its  future 
emissions  to  a  specific  amount  and  to 
provide  assurance  that  these  projections 
are  reasonable  estimates  of  expected 
emissions.  If  a  source  will  not  accept 
such  a  permit  condition,  then  the  source 
should  have  to  use  potential  post-change 
emissions. 

4.  Comments  Suggesting  Revisions  to  the 
Proposal 

Three  commenters  suggested  a  more 
flexible  test  for  ascertaining  SOa 
increases  for  determining  applicability 
of  NSR  and  NSPS  requirements,  namely 
a  measure  of  pollution  per  unit  of 
electrical  output. 

a.  Commenters  made  the  following 
specific  suggestions  for  changes 
surrounding  the  futme  actual  calculation 
method: 


(1)  Develop  guidelines  to  assist  States 
in  making  like-kind  determinations; 

(2)  Require  like-kind  replacements  to 
use  the  representative  actual  annual 
emissions  for  calculation  of  actual 
emissions; 

(3)  Define  “like-kind  replacement"  to 
include  complete  replacement  of  an 
existing  emissions  unit; 

(4)  Define  “routine  repair  and 
replacement;" 

(5)  Apply  the  actual-to-actual  test  to 
like-kind  replacement  of  an  entire 
emitting  unit; 

(6)  Allow  new  units  or  greenfield 
plants  to  rely  on  future  actual  emissions 
if  they  can  reliably  project  future 
emissions:  and 

(7)  Consider  an  alternative  way  to 
make  the  NSR  accounting  system 
consistent,  such  as  basing  it  on  past 
allowable  to  future  allowable  emissions. 

(b]  Other  suggestions  included  the 
following: 

(1]  Provide  guidance  on  routine  repair 
and  replacement  and  maintenance 
activities  to  include  placing  units  on 
cold  reserve  and  bringing  them  back  on 
line,  and 

(2)  Use  a  2-year  period  other  than 
immediately  after  the  change  only  when 
the  EPA  cannot  clearly  demonstrate  that 
the  2-year  period  immediately  following 
the  change  is  not  representative. 


The  EPA  has  decided  to  promulgate 
the  proposed  “representative  actual 
aimual  emissions"  methodology  for 
calculating  emissions  changes  at  electric 
utility  steam  generating  units  where  the 
changes  do  not  involve  the  construction 
of  a  new,  “greenfield"  unit  or  the 
replacement  of  an  existing  one.  After  a 
thorough  review  of  the  comments,  EPA 
concludes  that  the  comparison  of 
“actual  emissions  before”  to  a 
projection  of  “actual  emissions  after”  a 
physical  or  operational  change  at  an 
existing  utility  steam  generating  unit  is 
workable  and,  with  the  added  safeguard 
discussed  below,  is  the  most  suitable 
method  for  evaluating  emissions 
changes  at  such  sources. 

Many  commenters  questioned  EPA’s 
proposed  presumption  that  sources  may 
use,  as  the  baseline,  emissions  from  any 
2  consecutive  years  within  the  5  years 
prior  to  the  proposed  change  without 
regard  to  normal  source  operations.  As 
discussed  in  the  proposal,  this 
presumption  is  consistent  with  EPA's 
decision  in  WEPCO  and  the  5-year 
period  for  “contemporaneous"  emissions 


5.  The  EPA  Analysis 
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increases  and  decreases  in  40  CFR 
52.21(b)(3)(i)(b).»«> 

Moreover,  EPA  is  not  reading  “normal 
source  operations”  out  of  the  regulation 
as  charged.  Rather,  the  presumption 
recognizes  the  nature  of  utility 
operations  without  compromising  the 
existing  regulatory  language  which 
requires  that  the  pre-change  2-year 
period  used  in  defining  baseline 
emissions  be  representative  of  “normal” 
operations.  For  example,  as  a  system  a 
utility’s  “normal”  operations  means 
directly  responding  to  a  demand  for 
electricity.  A  cold  winter  or  hot  summer 
will  result  in  high  levels  of  “normal” 
operations  while  a  relatively  mild  year 
will  produce  lower  “normal”  operations. 
By  presumably  allowing  a  utility  to  use 
any  2  consecutive  years  within  the  past 
5,  the  rule  better  takes  into 
consideration  that  electricity  demand 
and  resultant  utility  operations  fluctuate 
in  response  to  various  factors  such  as 
annual  variability  in  climatic  or 
economic  conditions  that  affect  demand, 
or  changes  at  other  plants  in  the  utility 
system  that  affect  the  dispatch  of  a 
particular  plant.  By  expanding  a 
baseline  for  a  utility  to  any  consecutive 
2  in  the  last  5  years,  these  types  of 
fluctuations  in  operations  can  be  more 
realistically  considered,  with  the  result 
being  a  presumptive  baseline  more 
closely  representative  of  normal  source 
operation. 

The  EPA  disagrees  with  comments 
seeking  to  allow  the  use  of  any  2 
consecutive  years  within  the  last  5  years 
of  a  unit’s  “operation”  rather  within 
than  the  5  years  directly  preceding  the 
proposed  diange.  A  shifting  of  the  5- 
year  period  would  be  difficult  to 
harmonize  with  definitions  of 
contemporaneous  contained  in  the 
regulations  {see,  e.g.,  40  CFR 
52.21  (b)(3)(iii)].  This  type  of  open-ended 
provision  would  even  credit  a  unit 
which  has  been  inoperative  for  20  or  30 
years  or  longer  with  a  high  level  of 
emissions.  Tlie  EPA  notes,  however,  that 
as  has  always  been  the  case  under  the 
prior  regulations,  any  source  owner  or 
operator  may  request  a  determination 
that  another  baseline  period  is  more 
representative  of  the  unit’s  “normal” 
operations. 

Several  commenters  opposing  today’s 
regulatory  changes  charged  that  without 
appropriate  assurances  utilities  could 
deliberately  underestimate  future 
operations  (and  thus  emissions)  for  the 


As  discussed,  this  presumption  does  not  apply 
to  past  modifications  at  an  emissions  unit  for  the 
purpose  of  determining  contemporaneous  emission 
changes  at  a  source  and  cannot  be  used  to  extend 
the  5-year  period  speciHed  in  that  provision  (see  40 
CFR  52.21(b)(3Ml)(b)l. 


purpose  of  avoiding  review  or  that  even 
where  a  forthright  estimate  is  made,  the 
forecast  may  prove  inaccurate.  The  EPA 
is  concerned  that  without  appropriate 
safeguards  increases  in  future  actual 
emissions  that  in  fact  resulted  from  the 
physical  or  operational  change  could  go 
unnoticed  and  unreviewed.  For  this 
reason,  EPA  has  added  the  safeguard 
explained  below. 

The  EPA  does  not,  however,  agree 
with  comments  that  post-change 
emissions  estimates  must  always  be 
made  into  permanent  federally- 
enforceable  permit  conditions.  To  do  so 
would  permanently  restrict  a  utility’s 
legally  allowable  emission  limits  to  its 
pre-change  actual  emissions  level  unless 
it  subsequently  underwent  NSR,  and 
would  fail  to  account  for  the  very  real 
possibility  that  emissions  might  increase 
over  baseline  levels  in  the  future  for 
reasons  unrelated  to  the  physical  or 
operational  change  in  question.  As 
discussed  more  fully  in  the  following 
section,  NSR  applies  only  where  the 
emissions  increase  is  caused  by  the 
change.  Thus  the  issue  should  be  viewed 
more  as  one  of  tracking  and  monitoring 
post-change  utilization  and/or  emissions 
levels  at  the  unit  to  confirm  that 
baseline  emission  levels  are  not 
exceeded  as  a  result  of  the  change. 

To  guard  against  the  possibility  that 
significant  increases  in  actual  emissions 
attributable  to  the  change  may  occur 
under  this  methodology,  EPA  is 
clarifying  in  the  final  regulations  that 
any  utility  which  utilizes  the 
“representative  actual  annual 
emissions”  methodology  to  determine 
that  it  is  not  subject  to  NSR  must  submit 
for  5  years  after  the  change  sufficient 
records  to  determine  if  the  change 
results  in  an  increase  in  representative 
actual  annual  emissions.**  Utilities  may 
use  continuous  emissions  monitoring 
data,  operational  levels,  fuel  usage  data, 
source  test  results  or  any  other  readily 
available  data  of  sufficient  accuracy  for 
the  purpose  of  documenting  a  unit’s 
post-change  actual  annual  emissions. 

Where  the  change  does  not  increase 
the  unit’s  emissions  factor,  i.e.,  the 
amount  of  pollution  emitted  by  a  source 
after  control  per  unit  of  fuel  combusted 
(such  as  pounds  of  SOa  emitted  per  ton 
of  coal  burned),  the  utility  may  submit 
annual  utilization  data,  rather  than 
emissions  data,  as  a  method  of  tracking 
post-change  emissions.  If  annual 
utilization  data  show  that  the  unit 


This  is  the  only  substantive  change  from  the 
regulations  as  proposed.  However,  EPA  has  also 
made  minor  changes  to  the  wording  of  some  of  the 
regulations  to  address  problems  with  clarity  and 
syntax.  Since  these  changes  are  not  intended  to 
alter  the  meaning  of  the  regulations,  they  are  not 
individually  discussed  in  this  preamble. 


increased  utilization  above  baseline 
levels,  the  permitting  authority  should 
determine  whether  the  increase  resulted 
from  the  change.  Where  a  causal  link 
exists  between  the  change  and  the 
increase  in  utilization,  the  permitting 
authority  should  then  determine 
whether  emissions  have  also  increased 
as  a  result  of  the  change. 

Changes  that  could  increase  a  unit’s 
emissions  factor  typically  involve 
changes  to  the  boiler  itself.  (Such 
changes  do  not  include  activities  that 
qualify  as  pollution  control  projects 
under  today’s  rule.)  Where  these  types 
of  changes  exist,  the  utility  should 
submit  annual  emissions  data  to  the 
permitting  authority.  If  these  data 
suggests  fliat  the  utility  has  increased 
annual  emissions  over  baseline  levels, 
the  permitting  authority  should  inquire 
whether  the  increase  resulted  from  the 
physical  or  operational  change.  The 
utility  may  demonstrate  that  any 
increase  was  caused  by  an  independent 
factor,  such  as  demand  growth. 

Appropriate  records  are  to  be 
submitted  to  the  permitting  agency  on 
an  annual  basis  for  a  period  of  5  years 
from  the  date  the  unit  begins  operations 
(i.e.,  post-change  operations  after  an 
initial  shakedown  period).  A  longer 
period,  not  to  exceed  10  years,  may  be 
required  by  the  permitting  agency  where 
it  has  determined  that  no  period  within 
the  first  5  years  following  the  change  is 
representative  of  source  operations. 

Since  it  is  expected  that  utilities  will 
submit  the  same  data  normally  used  to 
report  emissions  or  operational  levels 
under  existing  Federal,  State  or  local  air 
pollution  control  agency  requirements. 
EPA  does  not  expect  that  documentation 
of  post-change  actual  annual  emissions 
will  impose  any  additional  data 
collection  burden  on  the  part  of  a  utility. 

The  purpose  of  this  provision  is  to 
provide  a  reasonable  means  of 
determining  whether  a  significant 
increase  in  representative  actual  annual 
emissions  resulting  from  a  proposed 
change  at  an  existing  utility  occurs 
within  the  5  years  following  the  change. 
Thus  the  intent  is  to  confirm  the  utility’s 
initial  projections  rather  than  annually 
revisiting  the  issue  of  NSR  applicability. 
If,  however,  the  reviewing  authority 
determines  that  the  source’s  emissions 
have  in  fact  increased  significantly  over 
baseline  levels  as  a  result  of  the  change, 
the  source  would  become  subject  to 
NSR  requirements  at  that  time.  The  EPA 
has  adopted  this  approach  and  the  time 
period  because  it  believes  that,  in  most 
cases,  any  emissions  increase  resulting 
from  a  physical  or  operational  change  at 
a  utility  unit  would  occur  within  the  first 
5  years  of  normal  operation  of  the  unit 
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after  the  change.  Thus,  EPA  will 
presume  that  any  increase  in  emissions 
levels  more  than  5  years  after  the 
change  has  occurred  is  not  related  to  the 
physical  or  operational  change. 

In  response  to  comments  regarding 
“like-kind"  replacements,  EPA  notes 
that  today’s  regulations  recognize  no 
distinction  between  “like-kind" 
replacements  and  other  nonroutine 
physical  or  operational  changes  at  a 
utility  steam  generating  unit  The 
“actual-to-future-actual"  methodology 
promulgated  today  for  calculating 
emissions  changes  applies  to  all  types  of 
changes  at  utility  units,  including  the 
replacement  of  “like-kind"  components 
at  an  existing  unit.  However,  the  “like- 
kind"  replacement  of  a  whole  unit  is  for 
ail  practical  purposes  a  replacement  imit 
and.  therefore,  is  treated  as  a  new  unit 

Although  several  commenters 
suggested  that  EPA  should  expand  the 
representative  actual  emissions  test  to 
new  and  reconstructed  units,  EPA  has 
decided  not  to  do  so.  Since  there  is  no 
relevant  operating  history  for  new  or 
reconstructed  units,  it  would  not  be 
possible  to  accurately  project  operations 
or  emissions  for  these  units. 
Consequently,  the  EPA  has  left 
unchanged  the  regulations  which  require 
that  for  any  unit  which  has  not  begun 
normal  operations,  actual  emissions  are 
considered  equal  to  the  unit's  potential- 
to-emit. 

A  few  commenters  requested  that 
EPA  deHne  or  provide  guidance  on 
‘'routine  repair,  replacement  and 
maintenance"  activities.  The  June  14 
proposal  did  not  deal  with  this  aspect  of 
the  regulations,  nor  do  the  regulatory 
changes  promulgated  today.  However, 
the  issue  has  an  important  bearing  on 
today's  rule  because  a  project  that  is 
determined  to  be  routine  is  excluded  by 
EPA  regulations  from  the  definition  of 
major  modification.  For  this  reason,  EPA 
plans  to  issue  guidance  on  this  subject 
as  part  of  a  NSR  regulatory  update 
package  which  EPA  presently  intends  to 
propose  by  early  summer.  In  the 
meantime,  EPA  is  today  clarifying  that 
the  determination  of  whether  the  repair 
or  replacement  of  a  particular  item  of 
equipment  is  “routine”  under  the  NSR 
regulations,  while  made  on  a  case-by¬ 
case  basis,  must  be  based  on  the 
evaluation  of  whether  that  type  of 
equipment  has  been  repaired  or 
replaced  by  sources  within  the  relevant 
industrial  category. 

C.  The  Causation  Requirement 

1.  Background 

The  NSR  regulatory  provisions  require 
that  the  physical  or  operational  change 
“result  in"  an  increase  in  actual 


emissions  in  order  to  consider  that 
change  to  be  a  modification  [see  e.g.,  40 
CFR  52.21(2](i]].  In  other  woi^s,  NSR 
will  not  apply  unless  EPA  Rnds  that 
there  is  a  causal  link  between  the 
proposed  change  and  any  post-change 
increase  in  emissions.  The  EPA 
proposed  to  amend  its  rules  to  clarify 
this  provision  in  the  context  of 
modifications  at  electric  utility  steam 
generating  units. 

Under  the  proposed  regulations,  any 
emissions  increase  attributable  to  a 
physical  or  operational  change,  such  as 
a  physical  or  operational  change  that 
significantly  alters  the  efficiency  of  the 
plant,  (see,  Puerto  Rican  Cement,  889 
F.2d  at  297-8),  must  continue  to  be 
included  in  the  post-change  emissions 
calculation.  The  proposal  clariHed  that 
where  increased  operations  are  in 
response  to  independent  factors,  such  as 
system-wide  demand  growth,  which 
would  have  occurred  and  affected  the 
unit's  operations  even  in  the  absence  of 
the  physical  or  operational  change,  such 
increases  do  not  result  from  the  change 
and  shall  be  excluded  from  the 
projection  of  future  actual  emissions. 
Thus,  in  assessing  whether  the  proposed 
change  will  result  in  an  increase  in 
actual  emissions,  utilities  need  not 
include  in  their  projection  of  post¬ 
change  utilization  that  portion  of  the 
increased  rate  of  utilization,  if  any,  due 
to  factors  unrelated  to  the  physical  or 
operational  change,  such  as  an  increase 
in  projected  capacity  utilization  due  to 
the  rate  of  electricity  demand  growth  for 
the  utility  system  (of  which  that  source 
is  a  member]  as  a  whole. 

Under  today's  rule,  during  a 
representative  baseline  period  (see 
supra],  the  plant  must  have  been  able  to 
accommodate  the  projected  demand 
growth  physically  and  legally  even 
absent  the  particular  change.  Increased 
operations  (and  resultant  increases  in 
actual  emissions]  that  could  not 
physically  and  legally  be  accommodated 
during  the  representative  baseline 
period  but  for  the  proposed  physical  or 
operational  change  should  be 
considered  to  result  from  the  change. 

2.  Comments  Generally  Favoring  the 
EPA  Proposal 

Several  utility  representatives 
supported  the  proposed  demand  growth 
exclusion  and  the  causation 
requirement.  Many  commenters 
requested  clarification  of  certain  points 
or  expansion  of  certain  provisions.  One 
commenter  noted  that  there  should  be  a 
specific  exclusion  for  emissions 
increases  at  a  generating  station 
resulting  from  generation  shifts  and 
decreased  plant  efficiencies  caused  by 
operation  of  pollution  control  Systems. 


Another  noted  that  the  discussion  of  the 
criteria  for  recognizing  "factors 
unrelated  to  the  physical  or  operational 
change"  should  be  improved  upon 
because  the  proposed  requirements  that 
a  facility  must  have  been  physically 
able  to  accommodate  the  projected 
growth  during  a  “representative 
baseline  period”  could  have  a  negative 
impact  in  utility  capacity  planning  and 
investment  decisions,  depending  upon 
how  such  a  period  is  determined. 

One  commenter  noted  that  EPA 
should  specifically  recognize  an 
exception  for  units  which  have  been 
inactive,  because  a  unit  should  not  have 
to  include  all  of  its  emissions  due  to 
demand  growth  merely  because  it  was 
in  need  of  repair  or  maintenance  while 
inactive.  Commenters  asked  that  EPA 
better  define  “independent  factors"  in 
the  context  of  the  demand  growth 
exclusion.  Lastly,  one  commenter  stated 
that  the  final  rule  should  reconcile  the 
“demand  growth  exclusion”  with  the 
existing  “hours  of  operation/rate  of 
production”  exclusion  by  confirming 
that  increases  attributable  to  system- 
wide  demand  growth  are  already 
excluded  under  the  already-existing 
exclusion  and.  therefore  the  “demand 
growth  exclusion”  only  applies  where 
there  is  a  federally-enforceable  permit 
term  limiting  hours  of  operation  or 
production  rate. 

3.  Comments  Generally  Opposing  the 
EPA  Proposal 

Opponents  of  the  exclusion  of 
emissions  attributable  to  demand 
growth  contended  that  there  is  no 
rational  basis  for  ignoring  such 
emissions.  When  increased  capacity  or 
utilization  is  the  immediate  goal  of  a 
project  and  an  increase  in  emissions 
occiu's,  the  project  must  be  subject  to 
NSR  regardless  of  the  underlying 
reasons  for  the  increased  capacity  or 
utilization  and  corresponding  emission 
increase.  Contrary  to  the  letter  and 
purpose  of  the  statute,  the  demand 
growth  exclusion  could  result  in  major 
increases  in  actual  emissions  going 
unreviewed  and  unregulated,  would 
create  serious  local  pollution  problems, 
and  would  discriminate  against 
companies  that  were  successful  in 
implementing  energy  efficiency 
programs.  One  local  agency  pointed  out 
that  it  is  virtually  impossible  to 
determine  with  any  degree  of  certainty 
what  portion  of  a  unit’s  emissions  are 
attributable  to  an  increase  in  projected 
capacity  utilization. 

In  addition,  commenters  noted  that 
the  exclusion  will  have  an  adverse 
effect  on  local  agencies’  ability  to 
control  emissions  and  that  the  time  of 
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construction  of  a  project  is  the  most 
efHcient  and  effective  time  to  address 
such  emissions.  One  commenter  stated 
that  the  exclusion  for  demand  growth 
may  further  bias  competitive  power 
markets  toward  existing  units,  and  that 
EPA  failed  to  consider  the  impact  of  the 
causation  requirement  on  utility 
operations,  emissions  or  competition  in 
power  markets. 

4.  The  EPA  Analysis 

After  careful  consideration  of  the 
comments  received  and  further  analysis 
of  the  issues  involved,  EPA  has  decided 
to  promulgate  the  causation  provision  as 
proposed. 

Commenters  argued  that  any  post¬ 
change  emissions  increase,  regardless  of 
its  origin,  should  subject  a  source  to 
NSR.  However,  these  arguments  ignore 
the  relevant  statutory  and  regulatory 
modification  provisions.  No  commenters 
challenging  the  provision  have 
suggested  the  statute  and  implementing 
regulations  do  not  contain  a  causation 
provision.  Rather,  they  argue  that  in  the 
proposed  rule  EPA  has  misconstrued 
this  requirement. 

In  conjunction  with  developing  the 
representative  actual  annual  emissions 
methodology,  EPA  recognized  that  the 
analysis  of  the  causation  requirement 
may  disclose  that  an  emissions  increase 
that  follows  a  nonroutine  physical  or 
operational  change  is  merely 
coincidental,  and  in  fact  results  from 
independent  factors  such  as  demand 
growth.  It  is  important  to  emphasize, 
however,  that  this  does  not  amount  to  a 
per  se  exclusion  of  demand  growth  from 
the  emissions  increase  calculation. 
Rather,  demand  growth  can  only  be 
excluded  to  the  extent  it — and  not  the 
physical  or  operational  change — is  the 
cause  of  the  emissions  increase.  The 
EPA  believes  that  this  is  a  reasonable 
interpretation  of  the  statutory  provision 
in  question,  of  EPA’s  own  regulations, 
and  of  judicial  precedents. 

Consequently,  where  projected 
increased  operations  are  in  response  to 
an  independent  factor,  such  as  demand 
growth,  which  could  have  occurred  and 
affected  the  unit's  operations  during  the 
representative  baseline  period  even  in 
the  absence  of  the  physical  or 
operational  change,  the  increased 
operations  cannot  be  said  to  result  from 
the  change  and  therefore  may  be 
excluded  from  the  projection  of  the 
unit’s  future  actual  emissions. 
Conversely,  where  the  increase  could 
not  have  occurred  during  the 
representative  baseline  period  but  for 
the  physical  or  operational  change,  that 
change  will  be  deemed  to  have  resulted 
in  the  increase. 


The  EPA  did  receive  numerous 
comments  regarding  the  difficulty  of 
applying  this  new  interpretation. 
However,  EPA  believes  it  is  possible  to 
distinguish  between  emissions  increases 
that  are  related  to  a  physical  or 
operational  change  from  those  that  are 
not.  This  issue  is  a  fact-dependent 
determination  that  must  be  resolved  on 
a  case-by-case  basis.  As  discussed,  EPA 
considers  emissions  increases  due  to 
increased  operations  that  could  not  be 
physically  or  legally  accommodated 
during  the  representative  baseline 
period  but  for  the  proposed  physical  or 
operational  change,  to  result  from  the 
change.  The  preamble  to  the  proposal 
also  made  clear  that  any  emissions 
increase  attributable  to  a  physical  or 
operational  change  that  signiHcantly 
alters  the  efficiency  of  the  plant,  (see 
Puerto  Rican  Cement,  089  F.2d  at  297-8), 
must  continue  to  be  included  in  the  post¬ 
change  emissions  calculations. 

However,  EPA  in  no  way  intends  to 
discourage  physical  or  operational 
changes  that  increase  efficiency  or 
reliability  or  lower  operating  costs,  or 
improve  other  operational 
characteristics  of  the  unit  and  does  so 
by  focusing  on  the  effect  of  any 
nonroutine  changes  on  the  operating 
characteristics  of  the  unit  diuing  the 
representative  baseline  period.  The  EPA 
recognizes  that  improvements  such  as 
these  are  desirable  for  economic 
reasons  and  to  assure  a  reliable  supply 
of  electricity.  Thus,  physical  or 
operational  changes  that  improve 
operational  characteristics  will  be 
treated  in  the  same  manner  as  any  other 
changes.  This  means  that  where  an 
improvement  involves  a  routine  change, 
it  is  excluded  from  the  NSR  definition  of 
“major  modification.”  Alternatively, 
where  an  improvement  is  not  routine 
and  an  emissions  increase  results  from 
the  improvement,  that  portion  of  the 
emissions  increase  resulting  from  the 
improvement  will  be  considered  in 
determining  whether  the  proposed 
change  subjects  the  unit  to  NSR 
requirements. 

Several  commenters  requested  a 
clariHcation  concerning  a  unit's  ability 
to  accommodate  demand  growth  in  its 
pre-change  configuration.  In  EPA's  view, 
such  a  clarification  is  not  warranted.  As 
discussed  above,  operational  levels  that 
a  unit  could  not  have  achieved  during 
the  representative  baseline  period  but 
for  the  physical  or  operational  change 
are  considered  to  result  from  the  change. 
Post-change  emissions  increases 
associated  with  such  operational  levels 
must,  therefore,  be  considered  to  result 
from  the  change  and  be  taken  into 
account  for  NSR  applicability  purposes. 


Numerous  commenters  pointed  out 
that  it  may  be  very  difficult  to  determine 
when  an  increase  is  caused  by 
independent  factors  and  when  it  is 
caused  by  the  physical  change.  Also,  an 
environmental  commenter  argued  that 
this  causation  question  must  always  be 
resolved  in  favor  of  including  all  post¬ 
change  emission  increases  that  follow  a 
change  which  improves  a  unit's 
efficiency,  since  in  its  view  an  efficiency 
gain  will  always  be  the  primary 
determinant  of  the  utility's  use  of  a 
generating  unit,  notwithstanding  the 
presence  of  other  necessary — but  not  of 
themselves  sufficient — factors  such  as 
demand  growth.  However,  as  so 
formulated,  the  comment  answers  itself. 

If  efficiency  improvements  are  the 
predominant  cause  of  the  change  in 
emissions  and  demand  growth  is  not, 
the  exclusion  does  not  apply.  But  this  is 
a  question  of  fact  which  must  be 
resolved  on  a  case-by-case  basis  and  is 
dependent  on  the  individual  facts  and 
circumstances  of  the  change  at  issue. 

EPA  declines  to  create  a  presumption 
that  every  emissions  increase  that 
follows  a  change  in  efficiency  is 
inextricably  linked  to  the  efficiency 
change. 

In  calculating  demand  growth,  utilities 
may  consider  the  company’s  historical 
operational  data,  its  own 
representations,  filings  with  Federal, 
State  or  local  regulatory  authorities,  and 
compliance  plans  developed  under  title 
IV  of  the  19M  Amendments. 

The  EPA  disagrees  with  comments 
that  this  provision  could  result  in  major 
increases  in  actual  emissions  going 
unreviewed  with  the  potential  to  create 
serious  local  air  pollution  problems. 

First,  the  NSR  major  modification 
provisions  do  not  apply  to  all  increases 
in  emissions,  just  emission  increases 
which  result  from  a  nonroutine  physical 
or  operational  change  at  an  existing 
major  source.  Second,  as  has  already 
been  observed,  this  provision  does  not 
amount  to  a  per  se  exclusion  of  demand 
growth.  Finally,  this  new  provision  does 
not  diminish  the  scope  of  the  coverage 
of  EPA’s  NSR  regulations.  Rather,  it 
merely  incorporates  into  the  actual-to- 
future-actual  methodology  a 
requirement  of  the  pre-existing  statutory 
and  regulatory  scheme. 

Moreover,  in  response  to  those 
concerns  that  a  demand  growth 
exclusion  could  lead  to  serious  local  air 
pollution  problems,  EPA  notes  the 
restrictions  it  placed  on  the  overall 
future  projection  in  the  proposal:  the 
level  of  emissions  the  source  claims  that 
it  will  operate  at  should  be  consistent 
with  current  assumptions  regarding  the 
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source’s  emissions  that  are  used  in  the 
relevant  SIP. 

Finally  the  EPA  does  not  agree  with 
the  commenter  requesting  that  the  final 
rule  confirm  that  increases  attributable 
to  system-wide  demand  growth  are 
already  excluded  under  the  existing 
exclusion  for  increases  in  hours  of 
operation  and,  therefore,  the  "demand 
growth  exclusion"  only  applies  where 
there  is 'a  federally-enforceable  permit 
term  limiting  hours  of  operation  or 
production  rate.  The  commenter’s 
statement  is  not  correct.  Although  a 
source  may  vary  its  hours  of  operation 
or  production  as  part  of  its  everyday 
operations,  an  increase  in  emissions 
attributable  to  an  increase  in  hours  of 
operation  or  production  rate  which  is 
the  result  of  a  construction-related 
activity  is  not  excluded  from  review  (see 
WEPCO.  893  F.2d  at  916  n.ll;  Puerto  ' 
Rican  Cement,  889  F.2d  at  298). 

D.  Repowering 

1.  Background 

As  previously  mentioned,  title  IV  of 
the  1990  Amendments  grants  special 
treatment  to  utilities  that  seek  to  comply 
with  the  mandated  acid  rain  reductions 
by  repowering  a  unit  with  qualifying 
clean  coal  technology  [see  1990 
Amendments  section  402[12),  409(a]]. 
Specifically,  repowering  projects  that 
qualify  for  a  Phase  II  compliance 
extension  will  also  be  exempt  from 
NSPS  requirements,  so  long  as  the 
repowering  “does  not  increase  actual 
hourly  emissions  for  any  pollutant 
regulated  under  the  Act"  (see  section 
409(d)].  The  EPA  interprets  the 
requirement  that  the  repowering  not 
lead  to  an  increase  in  "actual  hourly 
emissions"  as  an  expression  of 
Congressional  intent  that  with  respect  to 
repowering  projects,  EPA  should  use  the 
same  general  approach  to  determining 
applicability  as  it  has  for  other  physical 
or  operational  changes,  discussed’ 
above.  Accordingly,  EPA  proposed  rules 
provided  that  a  repowering  project 
which  results  in  an  increase  over 
baseline  in  a  unit's  post-modiHcation 
hourly  emissions  will  not  be  eligible  for 
this  limited  NSPS  exemption. 

The  proposed  NSPS  exemption 
applied  to  repowering  of  existing  units 
at  existing  sources,  so  long  as  the 
project  qualiHes  for  the  Phase  II 
extension  and  satisHes  the  “actual 
hourly  emissions”  increase  test.  Because 
of  this  provision,  the  reconstruction 
limitations  specified  in  40  CFR  60.15  are 
not  applicable  to  qualifying  repowering 
projects.  However,  no  special  treatment 
can  be  afforded  to  a  new  unit  which  is 
located  at  a  different  site  than  the 


existing  unit  it  replaces  [see  CAA 
section  409(d)]. 

Pursuant  to  section  409(e],  EPA  will 
provide  expedited  NSR  processing  for 
repowering  projects  and  will  encourage 
State  permitting  authorities  to  do  the 
same. 

2.  Public  Comment 

The  EPA  did  not  receive  any 
comments  opposing  the  repowering 
proposal  while  several  industry  and 
Congressional  commenters  supported  it. 
The  Congressional  commenters 
requested  clarincation  of  EPA’s 
interpretation  of  term  "repowering."  The 
Congressional  commenters  stated  that 
the  proposed  deHnition  of  "repowering" 
can  be  interpreted  as  limiting  qualifying 
repowering  technologies  to  those  that 
only  involve  the  replacement  of  the 
boiler,  disqualifying  highly-promising, 
multi-pollutant  technologies  that  do  not 
involve  boiler  replacement. 

3.  The  EPA  Analysis 

In  light  of  the  lack  of  negative 
comments,  EPA  is  today  promulgating 
the  CCT  provisions  as  proposed.  This 
includes  no  change  in  ^e  definition  of 
"repowering.”  However,  EPA  will  follow 
an  expansive  interpretation  of  the  term 
repowering,  which  should  address  many 
of  the  concerns  expressed  by  some  of 
the  commenters  while  remaining 
consistent  with  statutory  terms  and 
Congressional  intent.  The  EPA  notes 
that  this  interpretation  is  currently 
subject  to  comment  as  part  of  the 
rulemaking  implementing  the  acid  rain 
provisions  of  the  1990  Amendments  and 
EPA  may  address  this  issue  further  in 
the  context  of  that  proceeding. 

Section  402(12],  in  relevant  part, 
defines  “repowering”  as  follows: 

Replacement  of  an  existing  coal-firt- d  boiler 
with  one  of  the  following  clean  coal 
technologies:  atmospheric  or  pressurized 
fluidized  bed  combustion,  integrated 
gasification  combined  cycle, 
magnetohydrodynamics,  direct  and  indirect 
coal-hred  turbines,  integrated  gasification 
fuel  cells  or  as  determined  by  the 
Administrator,  in  consultation  with  the 
Secretary  of  Energy,  a  derivative  of  one  or 
more  of  these  technologies,  and  any  other 
technology  capable  of  controlling  multiple 
combustion  emissions  simultaneously  with 
improved  boiler  or  generation  efficiency  and 
with  significantly  greater  waste  reduction 
relative  to  the  performance  of  technology  in 
widespread  commercial  use  as  of  the  date  of 
enactment  of  the  Clean  Air  Act  Amendments 
of  1990*  *  *** 


The  last  sentence  in  the  definition  of 
"repowering"  in  section  402(12)  of  the  CAA  refers  to 
a  speciflc  CCT  project  in  Tallahassee,  Florida 
(Aivah  B.  Hopkins  Station  Unit  2  Circulating 
Fluidized-Bed  Repowering  Project)  awarded 
November  30, 19%. 


a.  The  definition  thus  provides  for 
three  major  categories  of  repowering 
technologies: 

(1)  Technologies  specifically  listed  in 
the  statute; 

(2)  Derivatives  of  one  or  more  of  these 
listed  technologies;  and 

(3)  Technologies  which: 

(a)  Are  capable  of  controlling  multiple 
combustion  emissions  simultaneously: 

(b)  With  improved  boiler  or 
generation  efficiency;  and 

(c)  With  significantly  greater  waste 
reduction  than  technologies  in 
widespread  commercial  use  as  of  the 
date  of  enactment  of  the  CAA 
(November  15, 1990). 

In  accordance  with  the  language  of 
the  statutory  definition  of  repowering, 
the  final  rule  provides  that  a  qualifying 
repowering  technology 'must  involve 
"replacement”  of  an  existing  boiler.  The 
language  of  section  402(12),  though 
ambiguous  in  many  significant  respects, 
will  not  support  an  interpretation  which 
fails  to  recognize  that  repowering 
requires  use  of  an  appropriate  new 
technology  instead  of  the  existing  boiler. 

The  EPA  considered  whether  the 
reference  to  boiler  replacement  in 
section  402(12]  could  be  read  as 
referring  to  only  the  first  category  of 
technologies.  However,  such  an 
approach  would  require  reading  the 
provision  as  if  the  recital  of  the  three 
alternative  technologies  began 
immediately  after  the  phrase 
“repowering  means,”  rather  than  after 
the  phrase  “repowering  means 
replacement  of  an  existing  coal-fired 
boiler  with  one  of  the  following  clean 
coal  technologies:.” 

Such  a  reading  is  inconsistent  with  the 
structure  of  the  provision,  in  which  the 
colon,  which  is  “used  chiefly  to  direct 
attention  to  matter  that  follows  (as  a 
list,  explanation,  or  quotation]”  [see 
Webster’s  Ninth  New  Collegiate 
Dictionary  266  (1985)],  follows  rather 
than  precedes  the  reference  to  boiler 
replacement.  Moreover,  all  three 
categories  of  technologies  would  be 
properly  described  as  “the  following 
clean  coal  technologies:.” 

While  it  is  true  that  the  list  following 
the  colon,  like  the  phrase  “the  following 
clean  coal  technologies:”  could  be  read 
to  refer  exclusively  to  the  seven  named 
technologies  (or  to  those  technologies 
and  their  approved  derivatives),  such  an 
interpretation  would  still  fail  to  provide 
a  satisfactory  explanation  of  the 
grammatical  structure  of  the  provision. 
Either  of  these  two  readings  would  fail 
to  explain  how  the  technologies  that, 
according  to  those  readings  do  not 
consider  boiler  replacement,  relate  to 
the  term  “repowering,”  In  other  words,  if 
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the  concept  of  boiler  replacement  were 
removed  from  either  the  third  category 
of  technologies  or  from  both  the  second 
and  third  categories,  the  provision 
would  read,  with  respect  to  those 
categories: 

The  term  “repowering”  means  *  *  *  a 
derivative  of  one  or  more  of  (the  seven) 
technologies,  and  any  other  technology 
capable  of  (meeting  the  three  performance 
criteria). 

The  difficulty  with  this  reading  is  that 
“repowering,"  whatever  the  precise 
scope  of  its  deHnition,  clearly  means 
doing  something  with  a  derivative 
technology  or  a  multipollutant  control 
technology,  rather  than  simply  those 
technologies  themselves.  Requiring 
boiler  replacement  for  all  three 
categories  avoids  this  particular 
infirmity. 

The  l^A  also  considered  another 
textual  argument  that  could  be 
advanced  to  support  an  interpretation  of 
section  402(12)  that  boiler  replacement 
is  not  required  for  the  third  category  of 
technology,  but  it  also  is  unpersuasive.  It 
simply  does  not  follow  from  the  fact  that 
the  category  of  multipollutant  control 
technologies  alone  has  expressly 
enumerated  performance  criteria  that 
those  criteria  are  meant  to  be  the 
exclusive  test  for  qualifying  technologies 
of  these  types.  Because  the  third 
category  of  technology  was  intended  to 
encompass  types  of  technologies  which 
were  unknown  on  the  date  of  enactment 
(and  thus,  unlike  the  prior  categories, 
not  susceptible  to  being  enumerated  in 
the  statute)  that  category  would 
necessarily  have  to  include  explicit 
defining  criteria,  whether  or  not  the 
boiler  replacement  criterion  applied  to 
it.  By  the  same  token,  the  fact  that  the 
latter  two  categories  are  subject  to  EPA 
approval  in  consultation  with  DOE  does 
not  imply  that  this  is  the  only  criterion 
applicable  to  them.  Each  is  subject  to 
additional  criteria  (i.e.,  the  requirement 
of  derivation  in  the  case  of  the  second 
category,  and  the  three  performance 
criteria  in  the  case  of  the  third  category). 

The  pivotal  phrase  “replacement  of  an 
existing  coal-fired  boiler”  is  undefined 
in  the  statute,  and  its  scope  is  not 
clearly  delineated  by  its  context.  Some 
of  the  seven  listed  technologies  may  not 
require  total  boiler  replacement, 
although  all  require  such  extensive 
changes  to  the  boiler  that  they  are 
tantamount  to  boiler  replacement.  Under 
the  principle  of  ejusdem  generis, 
therefore,  the  Agency  clearly  has,  at  a 
minimum,  ample  discretion  to  treat  as 
functional  boiler  replacement  any 
changes  broadly  similar  in  scope  to 
those  involved  in  installing  the  seven 
named  technologies.  Such  a  definition 


would  clearly  represent  the  lower,  not 
the  upper,  limit  on  the  Agency’s 
discretion  to  give  meaning  to  the  term 
“replacement".  Accordingly,  the  statute 
confers  on  EPA  the  additional  discretion 
to  define  boiler  replacement  in  a 
functional  manner  that  takes  into 
account  achievement  of  the  specified 
performance  criteria  as  well  as  the 
degree  of  changes  to  the  boiler.  By  way 
of  example,  elsewhere  in  today’s  final 
rule  the  Agency  considers  a  unit  to  be 
“replaced”  if  it  would  “constitute  a 
reconstructed  unit  within  the  meaning  of 
40  CFR  60.15.”  In  accordance  with  the 
above  language  EPA  will  use  the  40  CFR 
60.15  test  for  “reconstruction”  as  general 
guidance  in  determining  whether  each 
individual  application  under  §  409 
involves  sufficient  replacement  to 
qualify  for  a  repowering  extension  and 
hence,  an  NSPS  exemption. 

In  short,  because  “Congress  has  not 
directly  spoken  to  the  precise  question 
at  issue,”  Chevron,  U.S.A.  v  NRDC,  467 
U.S.  837,  042-43  (1984),  EPA  enjoys  a 
significant  measure  of  discretion  to 
determine  to  what  extent  replacement  of 
less  than  100  percent  of  the  parts  of  an 
existing  boiler  could  be  deemed 
replacement  for  purposes  of  §  402(12) 
and  this  rule.  For  the  reasons  discussed 
above,  EPA  believes  the  proposed 
regulatory  language  regarding 
repowering  is  reasonable.  That  proposal 
is  today  promulgated  without  change. 

E.  Clean  Coal  Technology 
Demonstration  Projects  and  Very  Clean 
Units 

1.  Background 

The  EPA  also  proposed  rules 
implementing  the  new  CCT  exemption 
created  by  the  1990  Amendments.  In  this 
proposal,  temporary  CCT  demonstration 
projects  are  defined  as  those  CCT 
demonstration  projects  lasting  5  years  or 
less.  Title  IV  gives  these  projects  an 
exemption  from  NSPS,  PSD  and 
nonattainment  requirements.  Id.,  section 
415(b)(2).  However,  the  facility  would 
still  be  subject  to  any  applicable  SIP  and 
must  comply  with  any  other 
requirements  necessary  to  attain  and 
maintain  NAAQS.  The  EPA  proposed  to 
implement  this  provision  and  clarify  that 
EPA  considers  the  5  year  period  as 
starting  on  the  date  of  startup  (as 
defined  in  40  CFR  60.2).  A  temporary 
demonstration  project  may  be  converted 
to  a  permanent  status  at  any  time, 
provided  it  meets  all  the  requirements 
that  apply  to  a  permanent  CCT  project 
criteria  at  the  time  of  conversion. 

Further,  EPA  proposed  that  at  the  end 
of  a  temporary  project,  the  facility  must 
be  returned  to  pre-demonstration 
conditions  and  hourly  emission  rates  (or 


lower).  The  return  of  the  facility  to  its 
pre-demonstration  physical  and 
operational  condition  would  not  result 
in  the  loss  of  the  actual  emissions 
margin  between  pre-demonstration 
actual  emissions  rate  and  SlP-allowable 
emissions  rates  for  that  facility.  Rather, 
the  facility  would  be  treated  as  if  the 
temporary  demonstration  project  had 
never  occurred.** 

This  proposal  did  not  extend  to 
emissions  increases  that  are  unrelated 
to  the  conduct  of  temporary 
demonstration  projects.  The  EPA 
considers  emissions  increases  (above 
the  pre-demonstration  levels)  that  are 
attributable  to  physical  or  operational 
changes,  other  than  those  necessary  to 
restore  that  unit  to  its  pre-demonstration 
condition,  to  be  beyond  the  scope  of  the 
Congressional  exemption. 

The  EPA  also  proposed  to  implement 
an  exemption  from  NSPS  and  PSD 
requirements  for  repowering  projects 
which  are  awarded  funding  from  the 
DOE  as  permanent  CCT  demonstration 
projects  (or  similar  projects  funded  by 
EPA)  so  long  as  potential  emissions  [see 
52.21(b)(4)]  from  the  unit  do  not  increase 
as  a  result  of  the  project  [see  section 
415(b)(3)).  However,  repowering  projects 
that  qualify  as  pollution  control  projects 
will  be  treated  as  other  pollution  control 
projects  for  the  purposes  of  the 
nonattainment  provisions  of  title  I  of  the 
CAA. 

Finally,  the  proposal  implemented  the 
statutory  exemptions  in  section  415(c). 

In  that  section.  Congress  provided  an 
exemption  from  NSPS  and  PSD  for  the 
reactivation  of  “very  clean  units” 
otherwise  in  compliance  with  the  CAA 
that  had  been  shut  down  for  at  least  the 
2  years  prior  to  enactment  of  the  1990 
Amendments  and  that,  prior  to  the 
shutdown,  had  been  equipped  with 
pollution  controls  with  a  removal 
efficiency  of  at  least  85  percent  for 
sulfur  dioxide  and  98  percent  for 
particulates,  and  had  been  equipped 
with  low-NO,  burners.  This  exemption 
appears  to  have  been  narrowly  tailored 
and  is  not  expected  to  have  widespread 
applicability. 


This  would  be  the  case  even  if  there  were 
small  differences  in  the  post-demonstration  physical 
and  operational  conditions  due  to  a  technical 
inability  to  restore  the  unit  to  its  precise  pre- 
demonstration  condition,  or  due  to  normal 
variability  in  the  coal  used.  Thus.  EPA  would  not 
seek  to  apply  NSPS  or  NSR  because  of  a  post¬ 
demonstration  emissions  increase  attributable 
solely  to  an  increase  in  the  hours  of  operation  or 
production  rate  of  the  unit  (subject  to  the  NSPS 
limitation  that  the  production  rate  increase  must  be 
accomplished  without  a  capital  expenditure). 
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2.  Comments  Generally  Favoring  the 
EPA  Proposal 

Some  commenters  specifically 
mentioned  that  CCT  demonstration 
projects  should  not  be  subject  to  NSR 
provisions. 

3.  Comments  Generally  Opposing  the 
EPA  Proposal 

Some  commenters  did  not  support  the 
proposed  blanket  inclusion  of  all  CCT 
projects  as  pollution  control  projects. 

One  commenter  suggested  that  each 
CCT  project  be  reviewed  on  a  case-by¬ 
case  basis  and,  if  the  project  results  in 
higher  emission  levels,  it  should  not  be 
considered  a  pollution  control  project 
Another  commenter  gave  an  example  of 
a  CCT  project  that  converts  an  oil-fired 
unit  to  a  higher  emitting  coal-fired  unit, 
noting  that  this  project  should  not  be 
considered  a  pollution  control  project. 

One  commenter  opposed  to  the 
pollution  control  project  exemption 
questioned  the  very  narrow  exemption 
^m  NSPS  and  PSD  for  the  reactivation 
of  well-controlled,  very  clean  units  that 
had  been  shut  down  for  at  least  2  years 
prior  to  the  enactment  of  the  1990 
Amendments.  If  such  exemptions  are 
granted,  the  commenter  urged  EPA  to 
include  a  condition  that  any  reactivated 
sources  perform  an  air  quality  impact 
assessment  and  demonstrate  that  they 
would  not  cause  or  contribute  to  a 
violation  of  NAAQS,  PSD  increments,  or 
visibility  standards. 

4.  Comments  Suggesting  Revisions  to  the 
Proposal 

a.  The  following  suggestions  were 
made  with  regard  to  the  definition  of 
“pollution  control  project”: 

(1)  Include  all  elements  of  CCT 
demonstration  projects  as  an  excluded 
project; 

(2)  Add  the  words  “clean  coal 
technology"  in  the  examples  of  pollution 
control  projects  in  40  CFR  51.165,  51.166, 
52.21,  and  ^.24;  and 

(3)  Use  the  statutory  definition  of  CCT 
demonstration  project  in  60.14(j)(l).  The 
statutory  debnition  omits  the 
requirement  that  at  least  20  percent  of 
the  funding  for  a  CCT  demonstration 
project  come  from  the  Federal 
government. 

5.  The  EPA  Analysis 

After  review  of  the  public  comments 
and  further  analysis  of  the  subject 
provision,  EPA  has  decided  to 
promulgate  the  proposed  rules 
implementing  the  CCT  and  very  clean 
unit  exemption  created  by  the  1990 
Amendments.  The  EPA  views  this  action 
as  merely  incorporating  intoj^ts  existing 
regulatory  framework  statutory 
exemptions  that  were  immediately 


elective  upon  passage  of  the  1990 
Amendments.  Please  note  that  language 
inadvertently  included  in  the  proposed 
rules  which  purported  to  extend  the 
exemption  in  section  415(c)  to 
nonattainment  areas  has  been  deleted. 

F.  Calculation  of  NSPS  Baseline 

1.  Background 

As  discussed  in  the  proposal,  “any 
physical  or  operational  change  to  an 
existing  facility  which  results  in  an 
increase  in  the  emission  rate  to  the 
atmosphere  of  any  pollutant  to  which  a 
standard  applies"  is  a  modification  for 
NSPS  applicability  purposes  [see  40  CFR 
60.14(a)].  The  NSPS  regulations 
implementing  this  general  definition 
focus  on  increases  in  hourly  emissions, 
expressed  in  kilograms  of  pollutant 
discharged  per  hour.  To  determine  if  an 
increase  in  houriy  emissions  has 
occurred  at  a  unit,  a  pre-change  baseline 
must  be  established.  Under  current 
regulations,  the  emissions  rate  before 
and  after  a  physical  or  operational 
change  is  evaluated  at  each  unit  by 
comparing  the  current  hourly  potential 
emissions  at  maximum  operating 
capacity  to  hourly  emissions  at 
maximum  capacity  after  the  change.  In 
this  calculation,  the  reviewing  authority 
disregards  the  unit's  maximum  design 
capacity.^*  The  original  design  capacity 
of  a  unit,  to  the  extent  it  differs  from 
actual  maximum  capacity  at  the  time 
that  the  baseline  is  established  due  to 
physical  deterioration  of  the  facility,  is 
immaterial  to  this  calculation. 

The  EPA  proposed  that,  for  an 
existing  electric  utility  steam  generating 
unit,  the  pre-change  baseline  for  NSPS 
applicability  purposes  shall  be 
calculated  using  the  highest  hourly 
emissions  rate  achievable  at  any  time 
during  the  5  years  prior  to  the  change. 
The  proposal  retained  the  key  concept 
in  existing  regulations  that  the  baseline 
be  determined  during  a  period  that  is 
roughly  contemporaneous  with  the 
proposed  change  at  the  affected  facility. 
The  EPA  believes  that  the  proposed 
revision,  while  modest,  is  still  necessary 
to  avoid  the  current  regulation’s  undue 
emphasis  on  the  physical  condition  of 
the  affected  facility  immediately  prior  to 
the  change.  The  proposal’s  more  flexible 
provision  enables  imits  to  establish  a 
baseline  that  is  representative  of  its 

**  (See  39  FR  36.94S  col.  1  (proposed  rule)I  In 
WEKO.  the  utility  contended  that  baseline 
capacity  for  the  purpose  of  determining  whether  an 
increase  in  emission  rate  occurs  for  purposes  of  an 
NSPS  modirication  is  the  original  design  capacity  of 
the  facility.  However,  the  court  reiected  WEPCO's 
argument  that  original  design  capacity  or  past 
"repfesentative”  capacity,  no  longer  achievable  at 
the  plant,  had  to  be  used  for  the  baseline  emissions 
rate. 


physical  and  operational  capacity  in 
recent  years,  while  still  precluding  the 
use  of  a  baseline  tied  to  original  design 
capacity,  which  as  noted  above  may 
bear  no  relationship  to  the  facility’s 
capacity  in  recent  years. 

Without  this  revision,  the  NSPS 
regulations  may  unduly  burden  utilities 
undertaking  physical  or  operational 
changes  in  conjunction  with  the  acid 
rain  program.  For  instance,  if  a  unit  has 
broken  down  and  is  in  need  of  repairs, 
the  utility's  baseline  will  be  artificially 
low.  The  proposed  change  would  allow 
utilities  to  demonstrate  that  an  earlier, 
higher  capacity  was  more  representative 
of  the  unit’s  maximum  hourly  emissions 
rate. 

2.  Comments  Generally  Favoring  the 
EPA  Proposal 

Several  commenters  noted  that  EPA’s 
proposal  will  provide  needed  flexibility 
and  alleviate  uncertainty  for  nonroutine 
repair,  replacement,  and  maintenance 
projects  while  still  protecting  local  air 
quality.  One  commenter  supported 
retention  of  the  key  concept  of  equating 
contemporaneous  emissions  with 
representative  emissions. 

3.  Comments  Generally  Opposing  the 
EPA  Proposal 

One  commenter  opposing  the  proposal 
noted  that  the  provision  for  the 
maximum  hourly  emissions  achievable 
during  the  last  5  years  would  result  in  a 
significant  relaxation  of  NSPS 
requirements  and  would  allow  utilities 
to  upgrade  equipment  which  may  have 
lost  significant  generating  capacity 
without  the  equipment  being  subject  to 
NSPS.  Sources  that  have  been  operating 
below  their  maximum  achievable 
emission  rates  for  the  5  years  prior  to 
the  change  can  cause  increases  in  actual 
hourly  emission  rates,  inconsistent  with 
the  intent  of  the  NSPS  program.  In 
addition,  the  change  in  the  baseline  will 
allow  utilities  such  an  extensive  ability 
to  make  unregulated  changes  such  as 
refurbishment,  repowering  or  life- 
extension  as  to  interfere  with 
competition  between  existing  units  and 
new  units. 

4.  Comments  Suggesting  Revisions  to  the 
Proposal 

The  most  frequent  comment  on  this 
part  of  the  proposal  was  that  the  rule 
should  be  clarified  to  say  that  the 
baseline  should  reflect  the  last  5  years 
of  operation,  to  address  units  that  have 
not  been  operating.  In  this  regard, 
commenters  were  concerned  about 
whether  the  approach  will  ensure  the 
establishment  of  past  emission  levels 
that  are  truly  representative  of  normal 
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source  operations  for  utility  units  in  cold 
storage  for  more  than  5  years. 

One  commenter  asked  that  the  NSPS 
baseline  [40  CFR  60.14(h)]  be  made 
consistent  with  the  NSR  pre-change 
baseline  [40  CFR  52.21(bK21)(ii)]  by 
adding  the  phrase,  "or  other  period 
deemed  by  the  Administrator  to  be  more 
representative  of  normal  operation.” 

One  commenter  remarked  that  if  the 
rule  cannot  be  changed  to  allow 
consideration  of  the  past  5  years  of 
operation,  then  EPA  should  select  an 
alternative  that  would  reflect  a  more 
representative  baseline.  In  addition, 
some  conunenters  asked  for  clarification 
that  a  unit  may  “net  out”  of  NSPS 
requirements  by  switching  to  low  sulfur 
coal. 

5.  The  EPA  Analysis 

After  careful  consideration  of  the 
comments  received  and  further  analysis 
of  the  subject  provision,  EPA  has 
decided  to  promulgate  the  proposed 
revised  methodology  for  calculating  the 
pre-change  baseline  for  NSPS 
applicability  purposes  for  an  existing 
electric  utility  steam  generating  unit. 

The  amended  methodology  will  use  the 
highest  hourly  emissions  rate  achievable 
at  any  time  during  the  5  years  prior  to 
the  change. 

The  revised  methodology  retains  the 
key  concept  in  existing  regulations  that 
the  baseline  be  determined  during  a 
period  that  is  roughly  contemporaneous 
with  the  proposed  change  at  the  affected 
facility.  The  EPA  believes  that  this 
decision  to  revise  the  current  regulation 
will  allow  utilities  flexibility  regarding 
the  scheduling  of  nonroutine  repair, 
replacement,  and  maintenance  projects. 
Also,  the  EPA  believes  that  without  this 
revision,  the  NSPS  regulations  may 
unduly  burden  utilities  undertaking 
physical  or  operational  changes  in 
conjunction  with  the  acid  rain  program. 
This  change  will  allow  utilities  to 
demonstrate  that  an  earlier,  higher 
capacity  was  more  representative  of  the 
unit's  maximum  hourly  emissions  rate. 

The  EPA  did  not  agree  with  comments 
that  the  use  of  the  maximum  hourly 
emissions  achievable  during  the  last  5 
years  would  result  in  a  signiHcant 
relaxation  of  NSPS  requirements  and 
allow  utilities  to  upgrade  equipment 
which  may  have  lost  signiHcant 
generating  capacity  without  the 
equipment  being  subject  to  NSPS.  The 
promulgated  change  provides  a  more 
flexible  provision  enabling  units  to 
establish  a  baseline  that  is 
representative  of  their  physical  and 
operational  capacity  in  recent  years, 
while  still  precluding  the  use  of  a 
baseline  tied  to  original  design  capacity. 


which  may  bear  no  relationship  to  the 
facility's  capacity  in  recent  years. 

The  EPA  did  not  agree  with  the 
comment  that  degree  of  flexibility 
granted  utilities  to  make  unregulated 
changes  such  as  refurbishment, 
repowering  or  life-extension  projects  as 
a  result  of  rule  changes  would  interfere 
with  competition  between  existing  units 
and  new  units.  The  prior  regulations 
allowed  refurbishment,  repowering  or 
life-extension  projects,  provided 
emissions  do  not  increase  above  the 
unit's  current  maximum  hourly 
emissions  rate.  Both  the  prior  and  newly 
promulgated  regulations  require  a  unit 
that  undergoes  a  refurbishment, 
repowering  or  life-extension  project 
which  increases  emissions  above  the 
unit's  actual  current  maximum  hourly 
rate  to  be  subject  to  NSPS.  The 
promulgated  regulation  simply  allows 
more  flexibility  in  deHning  a  unit's 
current  capacity. 

The  EPA  cannot  agree  with  comments 
that  the  methodology  for  computing  the 
NSPS  baseline  reflect  the  last  5  years  of 
operation  rather  than  the  5  years  prior  to 
the  change.  As  discussed  in  conjunction 
the  NSR  baseline,  the  use  of  such  a 
baseline  would  credit  a  unit  which  has 
been  inoperable  for  20  or  30  years,  or 
longer,  and  in  need  of  extensive 
nonroutine  changes,  with  an  emissions 
baseline  that  does  not  reflect  current 
achievable  levels  of  operations.  The 
EPA  notes,  however,  that  the  NSPS 
regulations  have  always  allowed  a 
dormant  unit  to  demonstrate  its  current 
capacity  in  order  to  determine  its 
emissions  baseline.  Thus  an  operable 
unit,  or  one  in  need  of  only  routine 
maintenance  or  repair,  which  has  been 
dormant  for  an  extended  period  of  time 
can  still  demonstrate  its  achievable 
capacity  and  associated  emissions  level 
by  operating  for  a  relatively  short  period 
of  time. 

A  commenter  requested  that  the  NSPS 
baseline  be  revised  to  be  consistent  with 
the  NSR  pre-change  baseline  by  adding 
the  phrase,  “or  other  period  deemed  by 
the  Administrator  to  be  more 
representative  of  normal  operation." 

The  EPA  did  not  grant  this  request 
because  it  would  change  the  emphasis 
of  the  NSPS  program.  As  a  technology- 
based  program,  the  NSPS  program 
examines  maximum  hourly  emissions 
rates,  expressed  in  kilograms  per  hour. 
Thus,  emission  increases  for  NSPS 
purposes  are  determined  by  changes  in 
the  hourly  emissions  rates  at  maximum 
physical  capacity,  regardless  of  how  the 
unit  has  actually  operated.  In  contrast, 
in  light  of  the  air  quality  planning 
component  of  the  NSR  program,  the  NSR 
regulations  examine  total  actual  annual 


emissions  to  the  atmosphere. 
Consequently,  normal  operations  over  a 
period  of  time  is  considered  for  purposes 
of  determining  a  source's  impact  on 
ambient  air.  For  NSR  applicability 
determination  purposes  emissions 
increases  are  determined  by  changes  in 
actual  annual  emissions  as  expressed  in 

tpy- 

Some  commenters  requested 
clarification  on  “netting  out”  of  NSPS 
requirements  by  switching  to  low  sulfur 
coal.  The  proposed  regulatory  changes 
were  specifically  limited  to  addressing 
the  maximum  achievable  emissions  at  a 
specific  point  in  time  (i.e.,  immediately 
prior  to  the  change  versus  achievable 
over  the  last  5  years)  and  not  the 
parameters  used  in  quantifying 
maximum  hourly  emissions.  Today's 
rule  does  not  alter  current  NSPS 
regulations  on  this  point.  Under  those 
present  NSPS  regulations,  only  physical 
limitations  on  maximum  capacity  are 
considered  in  determining  potential 
emissions  at  powerplants.  Thus,  any 
prospective  changes  in  fuel  or  raw 
materials  accompanying  the  physical  or 
operational  change  are  not  considered 
in  determining  maximum  capacity. 

G.  Utility  BACT  Presumption  for  NO^ 

1.  Background 

The  EPA  proposed  to  adopt  a 
presumption  that,  in  the  case  of  PSD 
permits  issued  by  EPA  under  40  CFR 
52.21,  BACT  for  emissions  of  NO,  from 
existing  coal-fired  electric  utility  steam 
generating  units  undergoing  a 
modification  is  the  technology  required 
under  Section  407  of  the  CAA. 

2.  Comments  Generally  Favoring  the 
EPA  Proposal 

Supporters  of  the  low-NO,  burner 
BACT  presumption  pointed  to  strong 
Congressional  policy  judgement  favoring 
the  use  of  “low-NO,  burner  technology.” 
The  BACT  presumption  should  provide 
greater  certainty  and  consistency  to 
utilities,  yet  one  supporter  thought  it 
would  not  limit  the  permitting 
authority's  ability  or  obligation  to 
consider  other  factors.  One  commenter 
noted  that  the  BACT  presumption 
establishes  that  low-NO,  burners 
constitute  reasonable  available  control 
technology  (RACT)  as  well  as  BACT. 

3.  Comments  Generally  Opposing  the 
EPA  Proposal 

Concluding  that  the  presumption  is 
unwarranted,  misguided,  and  possibly 
illegal,  several  opponents  of  the  BACT 
presumption  noted  that  it  forecloses 
consideration  of  other  NO,  control 
technologies  and  ignores  the 
demonstrated  track  record  and  cost- 
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effectiveness  of  other  technologies  such 
as  selective  catalytic  reduction  (SCR)  or 
selective  noncatalytic  reduction. 
Commenters  noted  that  SCR  technology 
is  in  use  in  more  than  200  power  plants 
in  six  nations  and  can  achieve  twice  the 
NO,  reduction  achievable  by  low-NO, 
burners.  The  SCR  or  other  technologies 
more  effective  than  low-NO,  burners 
may  be  needed  as  retrofit  requirements 
to  attain  the  ozone  standard. 

Another  comment  voiced  by 
opponents  of  the  low-NO,  burner  BACT 
presumption,  was  that  it  cannot  be 
reconciled  with  the  statutory  command 
for  case-by-case  decisions.  The  EPA 
does  not  have  the  right  to  make  such  a 
presumption  and  several  instances  were 
cited  where  EPA  has  upheld  the  case- 
by-case  BACT  determination  process. 
The  BACT  presumption  fails  to 
recognize  that  there  are  site-specific 
considerations  that  will  affect  the 
selection  of  BACT. 

Opponents  of  the  BACT  presumption 
also  noted  that  such  a  presumption 
improperly  shifts  the  burden  of 
technology  analysis  to  States  at  a  time 
when  they  are  overburdened.  In 
addition,  it  will  have  an  adverse  effect 
on  the  ability  of  State  and  local  agencies 
to  control  emissions  to  the  degree 
necessary  because  it  limits  an  agency's 
attaiiunent  strategies.  Some  of  the 
northeastern  States  expressed  concerns 
that  such  a  presumption  might  interfere 
with  efforts  to  attain  the  ozone 
standard. 

4.  The  EPA  Analysis 

Based  upon  a  consideration  of  the 
conunents  received,  and  a 
reexamination  of  the  relevant  facts  and 
statutory  provisions.  EPA  has 
determine  not  to  promulgate  the 
presumption  regarding  BACT  for  NO,. 
The  EPA  is  concerned  that  this 
presumption  would  suggest  preemption 
of  the  exercise  of  State  discretion  and 
case-by-case  decisionmaking  which 
Congress  envisioned  as  fundamental  to 
the  BACT  process. 

In  light  of  its  decision  not  to  adopt  a 
BACT  low-NO,  presumption,  EPA  will 
not  respond  to  other  objections  and 
suggestions  raised  by  commenters.** 

H.  Applicability  Determinations 

As  noted  in  the  proposal,  source 
owners  ot  operators  in  most  instances 
are  able  to  readily  ascertain  whether 
NSR  requirements  apply  to  them. 
Consequently,  in  administering  these 


This  includes  comments  on  the  environmental 
impacts  of  the  low-NO,  burner  presumption, 
elaboration  on  what  constitutes  low-N^  burner 
technology,  and  the  merits  and  current  use  of  other 
NO,  control  technologies  as  BACT. 


requirements.  EPA  does  not  require 
sources  to  obtain  a  formal  applicability 
determination  before  proceeding  with 
construction.  In  keeping  with  that 
practice,  EPA  will  not  require  utilities  to 
seek  applicability  determinations  under 
either  the  revised  regulations 
promulgated  today  or  the  interpretations 
of  existing  regulations  contained  in  this 
preamble.  Utilities  in  most  cases  can 
readily  ascertain  how  this  notice  will 
affect  them.  The  EPA  anticipates, 
however,  that  questions  will  arise 
regarding  certain  aspects  of  this 
proposal.  Because  some  instances 
involve  discrete  judgments,  utilities  may 
wish  to  obtain  determinations  of 
applicability.  The  EPA  will  provide  such 
determinations  upon  request.  Such 
requests  should  be  submitted  together 
with  appropriate  documentation  to  the 
appropriate  permitting  authority. 

Comments  regarding  applicability 
determinations  have  previously  been 
addressed  in  other  sections  of  this 
rulemaking. 

/.  Limitation  of  the  Rule  to  Electric 
Utilities 

1.  Background 

Consistent  with  the  proposed  rule,  the 
regulatory  provisions  promulgated  today 
are  limited  to  electric  utility  steam 
genn-ating  imits.  Such  units  are  defined 
as  any  steam  electric  generating  unit 
that  is  constructed  for  the  purpose  of 
supplying  more  than  one-third  of  its 
potential  electric  output  capacity  and 
more  than  25  megawatts  of  electrical 
output  to  any  utility  power  distribution 
system  for  sale.  In  the  proposal,  EPA 
indicated  that  it  was  limiting  this 
rulemaking  to  electric  utility  steam 
generating  units  for  two  reasons.  First, 
title  rv  of  the  CAA  addresses  acid 
precipitation  and  focuses  exclusively  on 
utility  power  plants.  Today’s  ruling 
ensures  that  the  title  I  and  title  IV 
programs  will  not  impose  conflicting 
requirements  for  those  plants.  The 
second  reason  that  the  provisions  were 
limited  to  utilities  is  that  EPA’s 
extensive  experience  with  electric 
utilities,  the  general  similarity  of 
equipment  within  the  category,  and  the 
particular  extent  of  publicly  available 
information,  indicate  that  a  revision  to 
the  NSR  applicability  criteria  for  this 
source  category  is  warranted. 

2.  Public  Comments 

Several  commenters  noted  that 
limitation  of  the  proposal  to  electric 
utilities  lacks  rational  justiHcation  as 
well  as  legal  and  technical  support. 
Several  noted  that  the  limitation  is 
unfair,  arbitrary,  and  capricious.  Typical 
of  several  letters,  one  commenter  noted 


that  EPA  oHered  no  qualitative  evidence 
of  underlying  assumptions,  and  another 
noted  that  EPA  violates  the 
Administrative  Procedures  Act  by 
limiting  the  proposal  to  electric  utilities. 
To  this  commenter.  the  limitation 
discriminates  against  industrial  sources 
and  is  not  in  line  with  the  intentions  of 
the  legislation.  One  commenter  noted 
that  the  WEPCO  court  did  not  base  its 
analysis  on  any  particular 
characteristics  of  the  utility  industry. 

Numerous  commenters  countered 
EPA's  claim  and  justification  for  the 
limitation  that  the  Agency  has  more 
experience  with  electric  utilities  than 
other  industries.  Illustrating  that  EPA 
has  extensive  experience  with  other 
industries,  commenters  mentioned 
chemical  manufacturing,  cement  plants, 
refineries,  paper  mills,  auto  assembly 
plants,  the  65  NSPS  sources,  and  sources 
covered  in  numerous  guideline 
documents  and  RACT  guidance.  In 
addition,  several  noted  that  the  lack  of 
understanding  is  a  poor  excuse  for  not 
applying  the  proposal  to  all  industries. 

Commenters  also  noted  that  other 
industries  face  the  same  problems  that 
utilities  do  when  attempting  to  install 
pollution  control  equipment.  Like 
electric  utilities,  pollution  control 
projects  in  other  industries  are  generally 
environmentally  beneflcial,  but  the 
limitation  of  the  exclusion  to  electric 
utilities  as  proposed  would  discourage 
the  other  source  categories,  h'om 
installing  pollution  control  projects. 

Several  commenters  noted  that  other 
industries  will  be  equally  impacted  by 
extensive  regulations  under  titles  I,  IB, 
and  V,  just  as  electric  utilities  will  be 
affected  by  title  IV.  For  example, 
pharmaceutical  plants  will  undergo 
physical  and  operational  changes  to 
meet  reasonably  available  control 
technology  (RACT)  and/or  maximum 
achievable  control  technology,  and 
these  projects  should  not  be  subject  to 
NSR  or  NSPS.  They  note  that  the  burden 
and  supportive  reasons  for  making  the 
proposed  changes  are  just  as  great  for 
other  categories  of  sources  as  they  are 
for  electric  utilities. 

Some  commenters  pointed  out  that 
EPA  presently  applies  the  pollution 
control  project  exemption  from  NSPS  to 
all  industries  and  that  existing  NSR 
rules  are  not  industry-specific. 

3.  The  EPA  Analysis 

The  EPA  does  not  believe  that  this 
rule  should  be  expanded  at  this  time  but 
will  address  this  issue  in  a  separate 
rulemaking.  Specifically,  EPA  currently 
has  underway  a  separate  rulemaking 
which  will  consider  the  desirability  of 
adopting  for  other  source  categories  the 
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NSR  pollution  control  project  exclusion 
and  the  changes  to  the  methodology  for 
determining  whether  a  source  change 
constitutes  a  modification  that  have 
been  adopted  today  for  utilities.  This 
rulemaking  will  also  discharge  EPA’s 
obligation  to  propose  and  take  final 
action  on  a  potential-to-potential 
methodology  as  required  by  Exhibit  B  of 
the  settlement  agreement  in  Chemical 
Manufacturers  Associatian  v.  EPA  (D.C. 
Cir.,  No.  79-1112).  The  EPA  presently 
intends  to  propose  these  NSR  revisions 
by  early  summer. 

Prior  to  proposal  of  this  rule,  EPA 
considered  going  forward  with  a  rule 
that  applied  to  all  source  categories. 
However,  the  complexity  of  that  task 
meant  that  a  rule  could  not  be 
developed  in  a  short  time  frame,  a  fact 
that  posed  unique  and  serious 
difficulties  for  one  source  category, 
utilities.  While  the  commenters  favoring 
expansion  of  this  rule  to  all  source 
categories  are  accurate  in  their  claims 
that  sources  outside  utilities  face  CAA- 
mandated  pollution  control  projects, 
utilities  alone  are  singled  out  to 
participate  in  the  1990  Amendments’ 
new  acid  rain  program.  This  program 
requires  that  units  subject  to  phase  I  of 
the  program  meet  SO2  reduction  limits 
by  1995.  Given  the  size,  complexity,  and 
expense  of  scrubbers  and  other  SO2 
pollution  control  technologies,  the 
affected  utilities  need  guidance  today  as 
to  the  title  I  implications  of  their  control 
strategies.  While  other  sources  may 
soon  have  new  control  requirements 
imposed  on  them,  utility  sources  face 
the  most  immediate  need  for 
clarification  of  their  NSR 
responsibilities. 

In  addition,  EPA  also  had  high 
confidence  that  a  workable  “future- 
actual”  methodology  could  be  developed 
for  the  utility  industry  for  all  changes 
that  did  not  involve  construction  of  a 
new  unit  or  replacement  of  an  existing 
unit.  The  source  population  is  relatively 
small  and  the  technology  in  use  is 
relatively  uniform.  Moreover,  utility 
sources  are  largely  regulated  by  PUC’s 
which  evaluate  anticipated  utility 
growth  as  part  of  the  regulatory 
oversight  process.  The  fact  of  Public 
Utility  Commission  (PUC)  review  helps 
ensure  the  reliability  of  utility 
projections  of  future  operating 
conditions.  The  EPA  anticipates  that 
NSR  permitting  authorities  will  be  able 
to  draw  upon  PUC  proceedings  in 
evaluating  utility  claims  of  future 
utilization. 

In  addition,  the  emissions  monitoring 
provisions  of  title  IV  requires  that 
continuous  emissions  monitoring  data  or 
other  highly  accurate  methods  for 


reporting  actual  emissions  will  be  used 
for  all  affected  sources.  This  will  assure 
that  actual  emissions  data  will  be 
readily  available  for  utility  sources 
subject  to  today’s  rule.  In  the  rulemaking 
which  EPA  intends  to  undertake  by 
early  summer,  EPA  will  address  the 
precise  applicability  of  the  pollution 
control  project  exclusion  and  of  the 
actual  to  future  actual  methodology  to 
non-utility  source  categories. 

rv.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12291 

Under  E.O.  12291,  EPA  must  judge 
whether  a  regulation  is  a  "major  rule’’ 
and  therefore  subject  to  the  requirement 
for  preparation  of  a  Regulatory  Impact 
Analysis.  This  ruling  is  not  a  major  rule 
because  it  will  reduce  the  economic 
costs  of  meeting  the  requirements  of  the 
CAA.  However,  this  ruling  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Written 
comments  from  OMB  to  EPA  and  any 
EPA  response  are  included  in  Docket  A- 
90-06. 

B.  Paperwork  Reduction  Act 

The  proposal  package  stated  that  no 
additional  public  reporting  burden  will 
result  from  this  ruling.  That  is  still  the 
case  despite  final  rule  requirements  for 
reporting  certain  data  to  agencies  for  5 
years  following  a  change  and  for 
documenting  excluded  demand  growth, 
because  this  information  is  already 
required  by  other  provisions  of  the  law 
and  the  final  rule  in  doing  so  is 
providing  exclusions  for  the  affected 
sources  and  the  net  result  is  a  decrease 
in  these  source’s  public  reporting 
biu'den.  All  information  collection 
requirements  of  the  Federal  NSR  and 
NSPS  regulations  have  been  approved 
by  OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501,  et  seq.,  and  have  been  assigned 
OMB  control  numbers  2060-0003  for 
NSR,  and  2060-0023,  2060-0026  and 
2060-0072  for  NSPS.  The  effect  of  this 
rule  would  be  a  reduction  in  paperworic 
related  to  complying  with  NSR  and 
NSPS  requirements,  since  this  ruling 
provides  additional  clarification  as  to 
physical  and  operational  changes  that 
may  be  excluded  from  these 
requirements. 

C.  Economic  Impact  Assessment 

The  requirement  for  performing  an 
Economic  Impact  Assessment  under 
section  317  of  the  CAA  [42  U.S.C.  7617), 
does  not  apply  to  the  amendments  EPA 
is  promulgating  today.  Section  317 
applies  only  to  “revisions  which  the 
Administrator  determines  to  be 
substantial  revisions.”  The  promulgated 


amendments  are  not  substantial 
revisions  because  they  relieve  current 
regulatory  burdens. 

D.  Regulatory  Flexibility  Act 
Certification 

As  noted  in  the  proposal  notice,  this 
action  is  not  subject  to  the  certification 
provisions  of  section  605(b)  of  the 
Regulatory  Flexibility  Act  because  this 
rule  will  result  in  a  reduction  of 
administrative  costs  and  no  increase  in 
control  costs,  therefore  having  no 
significant  impact  on  industry. 

E.  Effective  Date 

As  stated  earlier  in  this  notice,  this 
rule  is  effective  immediately  upon 
publication  in  the  Federal  Register.  The 
EPA  has  concluded  that,  under  section 
307(d)(1)  of  the  CAA,  the  requirement  of 
sec.  4(d)  of  the  Administrative 
Procedures  Act,  5  U.S.C.  553(d),  for  a  30- 
day  waiting  period  before  making  a  rule 
effective  is  not  applicable. 

F.  Federalism  Implications 

Under  E.0. 12612,  EPA  must 
determine  if  a  rule  has  federalism 
implications  (i.e.,  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  For  those 
rules  which  have  federalism 
implications,  a  Federalism  Assessment 
is  to  be  made.  'The  EPA’s  determination 
is  that  there  are  no  federalism 
implications;  these  are  relatively  minor 
changes  to  existing  Federal  law  and 
regulations. 

The  executive  order  also  requires  that 
agencies,  to  the  extent  possible,  refrain 
from  limiting  the  State  policy  options, 
consult  with  States  prior  to  taking  any 
actions  that  would  restrict  State  policy 
options,  and  take  such  actions  only 
when  there  is  clear  constitutional 
authority  and  the  presence  of  a  problem 
of  national  scope.  The  executive  order 
provides  for  preemption  of  State  law, 
however,  if  there  is  a  clear 
congressional  intent  for  the  agency  to  do 
so.  Any  such  preemption,  however,  is  to 
be  limited  to  the  extent  possible.  Since 
the  rule  is  a  direct  effort  to  ensure 
implementation  of  the  1990 
Amendments,  EPA  considers  all  of  the 
above  requirements  to  be  met 

Lists  of  Subjects 
40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control.  Carbon 
monoxide.  Clean  Coal  Technology 
projects.  Hydrocarbons, 
Intergovernmental  relations.  Lead, 
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Nitrogen  dioxide,  NSR,  Ozone, 
Particulate  matter. 

40  CFR  Part  52 

Air  pollution  control.  Carbon 
Monoxide,  Clean  Coal  Technology 
projects.  Hydrocarbons,  Lead,  Nitrogen 
dioxide,  NSR,  Particulate  matter. 
Repowering,  Sulfur  oxides. 

40  CFR  Part  60 

Air  pollution  control.  Carbon 
monoxide.  Clean  Coal  Technology 
projects,  Hydrocarbonsl  Lead,  Nitrogen 
dioxide,  NSPS,  Particulate  matter. 
Repowering,  Sulfur  oxides. 

Dated:  May  20. 1992. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  51,  52,  and  60  of  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1,  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401(b)(1).  7410,  7411, 
7470-7479,  7491,  7501-7508,  7601  and  7602.  as 
amended  by  the  1990  Amendments.  Pub.  L. 
No.  101-549, 104  Stat.  2399  (Nov.  15. 1990); 
402. 409,  415  of  the  CAA  as  amended,  104 
Stat.  2399,  unless  otherwise  noted. 

2.  Section  51.165  is  amended  by 
revising  paragraph  (a](l](xii](D)  and  by 
adding  paragraphs  (a)(l](v)(C](d), 
(a)(lMv)(C)(P).  (a)(l)(xii)(E).  (a)(l)(xx). 
(a)(l)(xxi).  (a)(l)(xxii).  (a)(l)(xxiii). 
(a)(l)(xxiv),  (a}(l)(xxv)  to  read  as 
follows: 

§  51.165  Permit  requirements. 

(a)  *  *  * 

Ml  *  *  • 


(d)  The  addition,  replacement  or  use 
of  a  pollution  control  project  at  an 
existing  electric  utility  steam  generating 
unit,  unless  the  reviewing  authority 
determines  that  such  addition, 
replacement,  or  use  renders  the  unit  less 
environmentally  beneHcial,  or  except: 

(/)  When  the  reviewing  authority  has 
reason  to  believe  that  the  pollution 
control  project  would  result  in  a 
significant  net  increase  in  representative 
actual  annual  emissions  of  any  criteria 
pollutant  over  levels  used  for  that 
source  in  the  most  recent  air  quality 
impact  analysis  in  the  area  conducted 
for  the  purpose  of  title  I,  if  any,  and 
(//)  The  reviewing  authority 
determines  that  the  increase  will  cause 
or  contribute  to  a  violation  of  any 


national  ambient  air  quality  standard  or 
PSD  increment,  or  visibility  limitation. 

(d)  The  installation,  operation, 
cessation,  or  removal  of  a  temporary 
clean  coal  technology  demonstration 
project,  provided  that  the  project 
complies  with: 

(/]  The  State  Implementation  Plan  for 
the  State  in  which  the  project  is  located, 
and 

(/;■)  Other  requirements  necessary  to 
attain  and  maintain  the  national 
ambient  air  quality  standard  during  the 
project  and  after  it  is  terminated. 

«  *  *  *  * 

(xii)  *  *  * 

(D)  For  any  emissions  unit  (other  than 
an  electric  utility  steam  generating  unit 
specified  in  paragraph  (a)(l)(xii)(E)  of 
this  section)  which  has  not  begun 
normal  operations  on  the  particular 
date,  actual  emissions  shall  equal  the 
potential  to  emit  of  the  unit  on  that  date. 

(E)  For  an  electric  utility  steam 
generating  aiit  (other  than  a  new  unit  or 
the  replacement  of  an  existing  unit) 
actual  emissions  of  the  unit  following 
the  physical  or  operational  change  shall 
equal  the  representative  actual  annual 
emissions  of  the  unit,  provided  the 
source  owner  or  operator  maintains  and 
submits  to  the  reviewing  authority,  on 
an  annual  basis  for  a  period  of  5  years 
from  the  date  the  unit  resumes  regular 
operation,  information  demonstrating 
that  the  physical  or  operational  change 
did  not  result  in  an  emissions  increase. 

A  longer  period,  not  to  exceed  10  years, 
may  be  required  by  the  reviewing 
authority  if  it  determines  such  a  period 
to  be  more  representative  of  normal 
source  post-change  operations. 

*  *  «  *  * 

(xx)  Electric  utility  steam  generating 
unit  means  any  steam  electric 
generating  unit  that  is  constructed  for 
the  purpose  of  supplying  more  than  one- 
third  of  its  potential  electric  output 
capacity  and  more  than  25  MW 
electrical  output  to  any  utility  power 
distribution  system  for  sale.  Any  steam 
supplied  to  a  steam  distribution  system 
for  the  purpose  of  providing  steam  to  a 
steam-electric  generator  that  would 
produce  electrical  energy  for  sale  is  also 
considered  in  determining  the  electrical 
energy  output  capacity  of  the  affected 
facility. 

(xxi)  Representative  actual  annual 
emissions  means  the  average  rate,  in 
tons  per  year,  at  which  the  source  is 
projected  to  emit  a  pollutant  for  the  two- 
year  period  after  a  physical  change  or 
change  in  the  method  of  operation  of  a 
unit,  (or  a  different  consecutive  two- 
year  period  within  10  years  after  that 
change,  where  the  reviewing  authority 
determines  that  such  period  is  more 


representative  of  source  operations), 
considering  the  effect  any  such  change 
will  have  on  increasing  or  decreasing 
the  hourly  emissions  rate  and  on 
projected  capacity  utilization.  In 
projecting  future  emissions  the 
reviewing  authority  shall: 

(A)  Consider  ail  relevant  information, 
including  but  not  limited  to,  historical 
operational  data,  the  company’s  own 
representations,  filings  with  the  State  or 
Federal  regulatory  authorities,  and 
compliance  plans  under  title  IV  of  the 
Clean  Air  Act:  and 

(B)  Exclude,  in  calculating  any 
increase  in  emissions  that  results  from 
the  particular  physical  change  or  change 
in  the  method  of  operation  at  an  electric 
utility  steam  generating  imit,  that 
portion  of  the  unit’s  emissions  following 
the  change  that  could  have  been 
accommodated  during  the 
representative  baseline  period  and  is 
attributable  to  an  increase  in  projected 
capacity  utilization  at  the  imit  that  is 
unrelated  to  the  particular  change, 
including  any  increased  utilization  due 
to  the  rate  of  electricity  demand  growth 
for  the  utility  system  as  a  whole. 

(xxii)  Temporary  clean  coal 
technology  demonstration  project  means 
a  clean  coal  technology  demonstration 
project  that  is  operated  for  a  period  of  5 
years  or  less,  and  which  complies  with 
the  State  Implementation  Plan  for  the 
State  in  which  the  project  is  located  and 
other  requirements  necessary  to  attain 
and  maintain  the  national  ambient  air 
quality  standards  during  the  project  and 
after  it  is  terminated. 

(xxiii)  Clean  coal  technology  means 
any  technology,  including  technologies 
applied  at  the  precombustion, 
combustion,  or  post  combustion  stage,  at 
a  new  or  existing  facility  which  will 
achieve  significant  reductions  in  air 
emissions  of  sulfur  dioxide  or  oxides  of 
nitrogen  associated  with  the  utilization 
of  coal  in  the  generation  of  electricity,  or 
process  steam  which  was  not  in 
widespread  use  as  of  November  15, 

1990. 

(xxiv)  Clean  coal  technology 
demonstration  project  means  a  project 
using  funds  appropriated  imder  the 
heading  “Department  of  Energy-Clean 
Coal  Technology,’’  up  to  a  total  amount 
of  $2,500,000,000  for  commercial 
demonstration  of  clean  coal  technology, 
or  similar  projects  funded  through 
appropriations  for  the  Environmental 
Protection  Agency.  The  Federal 
contribution  for  a  qualifying  project 
shall  be  at  least  20  percent  of  the  total 
cost  of  the  demonstration  project. 

(xxv)  Pollution  control  project  means 
any  activity  or  project  at  an  existing 
electric  utility  steam  generating  unit  for 
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purposes  of  reducing  emissions  from 
such  unit.  Such  activities  or  projects  are 
limited  to: 

(A)  The  installation  of  conventional  or 
innovative  pollution  control  technology, 
including  but  not  limited  to  advanced 
flue  gas  desulfurization,  sorbent 
injection  for  sulfur  dioxide  and  nitrogen 
oxides  controls  and  electrostatic 
precipitators; 

(B)  An  activity  or  project  to 
accommodate  switching  to  a  fuel  which 
is  less  polluting  than  the  fuel  used  prior 
to  the  activity  or  project,  including,  but 
not  limited  to  natural  gas  or  coal 
rebuming,  or  the  cofiring  of  natural  gas 
and  other  fuels  for  the  purpose  of 
controlling  emissions; 

(C)  A  permanent  clean  coal 
technology  demonstration  project 
conducted  under  title  II,  sec.  101(d]  of 
the  Further  Continuing  Appropriations 
Act  of  1985  (sec.  5903(d]  of  title  42  of  the 
United  States  Code],  or  subsequent 
appropriations,  up  to  a  total  amount  of 
$2,500,000,000  for  commercial 
demonstration  of  clean  coal  technology, 
or  similar  projects  funded  through 
appropriations  for  the  Environmental 
Protection  Agency;  or 

(D)  A  permanent  clean  coal 
technology  demonstration  project  that 
constitutes  a  repowering  project. 

3.  Section  51.166  is  amended  by 
revising  paragraph  (b}(21)(iv)  and  by 
adding  paragraphs  (b)(2)(iii)  (A)  through 
(A),  (b)(21)(v),  and  (b)  (30)  through  (37)  to 
read  as  follows: 

§  51.166  Prevention  of  significant 
deterioration  of  air  quality. 
***** 

(b)  *  *  * 

(2)  *  *  * 

(iii)  *  *  • 

(A)  The  addition,  replacement  or  use 
of  a  pollution  control  project  at  an 
existing  electric  utility  steam  generating 
unit,  unless  the  Administrator 
determines  that  such  addition, 
replacement,  or  use  renders  the  unit  less 
environmentally  beneficial,  or  except: 

(7)  When  the  reviewing  authority  has 
reason  to  believe  that  the  pollution 
control  project  would  result  in  a 
I  significant  net  increase  in  representative 
''  actual  annual  emissions  of  any  criteria 
r  pollutant  over  levels  used  for  that 
t  source  in  the  most  recent  air  quality 
impact  analysis  in  the  area  conducted 
for  the  purpose  of  title  I,  if  any,  and 

(2)  The  reviewing  authority 
determines  that  the  increase  will  cause 
or  contribute  to  a  violation  of  any 
national  ambient  air  quality  standard  or 
PSD  increment,  or  visibility  limitation. 

(/)  The  installation,  operation, 
cessation,  or  removal  of  a  temporary 
clean  coal  technology  demonstration 


project,  provided  that  the  project 
complies  with: 

(7)  The  State  implementation  plan  for 
the  State  in  which  the  project  is  located: 
and 

[2]  Other  requirements  necessary  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  during  the 
project  and  after  it  is  terminated. 

(/)  The  installation  or  operation  of  a 
permanent  clean  coal  technology 
demonstration  project  that  constitutes 
repowering,  provided  that  the  project 
does  not  result  in  an  increase  in  the 
potential  to  emit  of  any  regulated 
pollutant  emitted  by  the  unit.  This 
exemption  shall  apply  on  a  pollutant-by- 
pollutant  basis. 

(A)  The  reactivation  of  a  very  clean 
coal-fired  electric  utility  steam 
generating  unit. 

***** 

(21)  *  *  * 

(iv)  For  any  emissions  unit  (other  than 
an  electric  utility  steam  generating  unit 
specified  in  paragraph  (b)(21)(v)  of  this 
section)  which  has  not  begun  normal 
operations  on  the  particular  date,  actual 
emissions  shall  equal  the  potential  to 
emit  of  the  unit  on  that  date. 

(v)  For  an  electric  utility  steam 
generating  unit  (other  than  a  new  unit  or 
the  replacement  of  an  existing  unit) 
actual  emissions  of  the  unit  following 
the  physical  or  operational  change  shall 
equal  the  representative  actual  annual 
emissions  of  the  unit  following  the 
physical  or  operational  change, 
provided  the  source  owner  or  operator 
maintains  and  submits  to  the  reviewing 
authority,  on  an  annual  basis  for  a 
period  of  5  years  from  the  date  the  unit 
resumes  regular  operation,  information 
demonstrating  that  the  physical  or 
operational  change  did  not  result  in  an 
emissions  increase.  A  longer  period,  not 
to  exceed  10  years,  may  be  required  by 
the  reviewing  authority  if  it  determines 
such  a  period  to  be  more  representative 
of  normal  source  post-change 
operations. 

***** 

(30)  Electric  utility  steam  generating 
unit  means  any  steam  electric 
generating  unit  that  is  constructed  for 
the  purpose  of  supplying  more  than  one- 
third  of  its  potential  electric  output 
capacity  and  more  than  25  MW 
electrical  output  to  any  utility  power 
distribution  system  for  sale.  Any  steam 
supplied  to  a  steam  distribution  system 
for  the  purpose  of  providing  steam  to  a 
steam-electric  generator  that  would 
produce  electrical  energy  for  sale  is  also 
considered  in  determining  the  electrical 
energy  output  capacity  of  the  effected 
facility. 


(31)  Pollution  control  project  means 
any  activity  or  project  undertaken  at  an 
existing  electric  utility  steam  generating 
unit  for  purposes  of  reducing  emissions 
from  such  unit.  Such  activities  or 
projects  are  limited  to: 

(i)  The  installation  of  conventional  or 
innovative  pollution  control  technology, 
including  but  not  limited  to  advanced 
flue  gas  desulfurization,  sorbent 
injection  for  sulfur  dioxide  and  nitrogen 
oxides  controls  and  electrostatic 
precipitators; 

(ii)  An  activity  or  project  to 
accommodate  switching  to  a  fuel  which 
is  less  polluting  than  the  fuel  used  prior 
to  the  activity  or  project,  including  but 
not  limited  to  natural  gas  or  coal  re¬ 
buming,  or  the  co-firing  of  natural  gas 
and  other  fuels  for  the  purpose  of 
controlling  emissions; 

(iii)  A  permanent  clean  coal 
technology  demonstration  project 
conducted  under  title  II,  section  101(d) 
of  the  Further  Continuing 
Appropriations  Act  of  1985  (section 
5903(d)  of  title  42  of  the  United  States 
Code),  or  subsequent  appropriations,  up 
to  a  total  amount  of  $2,500,000,000  for 
commercial  demonstration  of  clean  coal 
technology,  or  similar  projects  funded 
through  appropriations  for  the 
Environmental  Protection  Agency,  or 

(iv)  A  permanent  clean  coal 
technology  demonstration  project  that 
constitutes  a  repowering  project. 

(32)  Representative  actual  annual 
emissions  means  the  average  rate,  in 
tons  per  year,  at  which  the  source  is 
projected  to  emit  a  pollutant  for  the  two- 
year  period  after  a  physical  change  or 
change  in  the  method  of  operation  of  a 
unit,  (or  a  different  consecutive  two- 
year  period  within  10  years  after  that 
change,  where  the  reviewing  authority 
determines  that  such  period  is  more 
representative  of  normal  source 
operations),  considering  the  effect  any 
such  change  will  have  on  increasing  or 
decreasing  the  hourly  emissions  rate 
and  on  projected  capacity  utilization.  In 
projecting  future  emissions  the 
reviewing  authority  shall: 

(i)  Consider  ail  relevant  information, 
including  but  not  limited  to,  historical 
operational  data,  the  company's  own 
representations,  filings  with  the  State  or 
Federal  regulatory  authorities,  and 
compliance  plans  under  title  IV  of  the 
Clean  Air  Act;  and 

(ii)  Exclude,  in  calculating  any 
increase  in  emissions  that  results  from 
the  particular  physical  change  or  change 
in  the  method  of  operation  at  an  electric 
utility  steam  generating  unit,  that 
portion  of  the  unit’s  emissions  follov/ing 
the  change  that  could  have  been 
accommodated  during  the 
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representative  baseline  period  and  is 
attributable  to  an  increase  in  projected 
capacity  utilization  at  the  unit  that  is 
unrelated  to  the  particular  change, 
including  any  increased  utilization  due 
to  the  rate  of  electricity  demand  growth 
for  the  utility  system  as  a  whole. 

(33)  Clean  coal  technology  means  any 
technology,  including  technologies 
applied  at  the  precombustion, 
combustion,  or  post  combustion  stage,  at 
a  new  or  existing  facility  which  will 
achieve  significant  reductions  in  air 
emissions  of  sulfur  dioxide  or  oxides  of 
nitrogen  associated  with  the  utilization 
of  coal  in  the  generation  of  electricity,  or 
process  steam  which  was  not  in 
widespread  use  as  of  November  15. 

1990. 

(34)  Clean  coal  technology 
demonstration  project  means  a  project 
using  funds  appropriated  under  the 
heading  “Department  of  Energy — Clean 
Coal  Technology",  up  to  a  total  amount 
of  $2,500,000,000  for  commercial 
demonstration  of  clean  coal  technology, 
or  similar  projects  funded  through 
appropriations  for  the  Environmental 
Protection  Agency.  The  Federal 
contribution  for  a  qualifying  project 
shall  be  at  least  20  percent  of  the  total 
cost  of  the  demonstration  project. 

(35)  Temporary  clean  coal  technology 
demonstration  project  means  a  clean 
coal  technology  demonstration  project 
that  is  operated  for  a  period  of  5  years 
or  less,  and  which  complies  with  the 
State  implementation  plan  for  the  State 
in  which  the  project  is  located  and  other 
requirements  necessary  to  attain  and 
maintain  the  national  ambient  air 
quality  standards  during  and  after  the 
project  is  terminated. 

(36)  (i)  Repowering  means 
replacement  of  an  existing  coal-fired 
boiler  with  one  of  the  following  clean 
coal  technologies:  atmospheric  or 
pressurized  fluidized  bed  combustion, 
integrated  gasification  combined  cycle, 
magnetohydrodynamics,  direct  and 
indirect  coal-fired  turbines,  integrated 
gasification  fuel  cells,  or  as  determined 
by  the  Administrator,  in  consultation 
with  the  Secretary  of  Energy,  a 
derivative  of  one  or  more  of  these 
technologies,  and  any  other  technology 
capable  of  controlling  multiple 
combustion  emissions  simultaneously 
with  improved  boiler  or  generation 
efficiency  and  with  signiHcantly  greater 
waste  reduction  relative  to  the 
performance  of  technology  in 
widespread  commercial  use  as  of 
November  15, 1990. 

(ii)  Repowering  shall  also  include  any 
oil  and/or  gas-fired  unit  which  has  been 
awarded  clean  coal  technology 
demonstration  funding  as  of  January  1. 
1991,  by  the  Department  of  Energy. 


(iii)  The  reviewing  authority  shall  give 
expedited  consideration  to  permit 
applications  for  any  source  that  satisfies 
the  requirements  of  this  subsection  and 
is  granted  an  extension  under  section 
409  of  the  Clean  Air  Act. 

(37)  Reactivation  of  a  very  clean  coal- 
fired  electric  utility  steam  generating 
unit  means  any  physical  change  or 
change  in  the  method  of  operation 
associated  with  the  commencement  of 
commercial  operations  by  a  coal-fired 
utility  unit  after  a  period  of  discontinued 
operation  where  the  unit: 

(i)  Has  not  been  in  operation  for  the 
two-year  period  prior  to  the  enactment 
of  the  Clean  Air  Act  Amendments  of 
1990,  and  the  emissions  from  such  unit 
continue  to  be  carried  in  the  permitting 
authority’s  emissions  inventory  at  the 
time  of  enactment: 

(ii)  Was  equipped  prior  to  shutdown 
with  a  continuous  system  of  emissions 
control  that  achieves  a  removal 
efficiency  for  sulfur  dioxide  of  no  less 
than  85  percent  and  a  removal  efficiency 
for  particulates  of  no  less  than  98 
percent: 

(iii)  Is  equipped  with  low-NO,  burners 
prior  to  the  time  of  commencement  of 
operations  following  reactivation:  and 

(iv)  Is  otherwise  in  compliance  with 
the  requirements  of  the  Clean  Air  Act. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642  as  amended 
by  the  Clean  Air  Act  Amendments  of  1990, 
Pub.  L  No.  101-549, 104  Stat.  2399  (Nov.  15. 
1990),  unless  otherwise  noted. 

2.  Section  52.21  is  amended  by 
revising  paragraph  (b)(21)(iv)  and  by 
adding  paragraphs  (b](2)(iii)(^)  through 
(A).  (b)(21)(v),  and  paragraphs  (b)(31) 
through  (b)(38)  to  read  as  follows: 

§  52.21  Prevention  of  significant 
deterioration  of  air  quality. 
***** 

(b)  *  *  * 

(2)  *  *  * 

(iii)  *  *  * 

(A)  The  addition,  replacement  or  use 
of  a  pollution  control  project  at  an 
existing  electric  utility  steam  generating 
unit,  unless  the  Administrator 
determines  that  such  addition, 
replacement,  or  use  renders  the  unit  less 
environmentally  beneficial,  or  except: 

(f )  When  the  Administrator  has 
reason  to  believe  that  the  pollution 
control  project  would  result  in  a 
significant  net  increase  in  representative 
actual  annual  emissions  of  any  criteria 
pollutant  over  levels  used  for  that 


source  in  the  most  recent  air  quality 
impact  analysis  in  the  area  conducted 
for  the  purpose  of  title  I,  if  any,  and 

[2)  The  Administrator  determines  that 
the  increase  will  cause  or  contribute  to  a 
violation  of  any  national  ambient  air 
quality  standard  or  PSD  increment,  or 
visibility  limitation. 

(/)  The  installation,  operation, 
cessation,  or  removal  of  a  temporary 
clean  coal  technology  demonstration 
project,  provided  that  the  project 
complies  with: 

(/)  The  State  implementation  plan  for 
the  State  in  which  the  project  is  located, 
and 

[2]  Other  requirements  necessary  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  during  the 
project  and  after  it  is  terminated. 

(/)  The  installation  or  operation  of  a 
permanent  clean  coal  technology 
demonstration  project  that  constitutes 
repowering,  provided  that  the  project 
does  not  result  in  an  increase  in  the 
potential  to  emit  of  any  regulated 
pollutant  emitted  by  the  unit.  This 
exemption  shall  apply  on  a  pollutant-by¬ 
pollutant  basis. 

(A)  The  reactivation  of  a  very  clean 
coal-fired  electric  utility  steam 
generating  unit. 

***** 

(21)  ‘  *  * 

(iv)  For  any  emissions  unit  (other  than 
an  electric  utility  steam  generating  unit 
specified  in  paragraph  (b)(21)(v)  of  this 
section)  which  has  not  begim  normal 
operations  on  the  particular  date,  actual 
emissions  shall  equal  the  potential  to 
emit  of  the  unit  on  that  date. 

(v)  For  an  electric  utility  steam 
generating  unit  (other  than  a  new  unit  or 
the  replacement  of  an  existing  unit) 
actual  emissions  of  the  unit  following 
the  physical  or  operational  change  shall 
equal  the  representative  actual  annual 
emissions  of  the  unit,  provided  the 
source  owner  or  operator  maintains  and 
submits  to  the  Administrator  on  an 
annual  basis  for  a  period  of  5  years  from 
the  date  the  unit  resumes  regular 
operation,  information  demonstrating 
that  the  physical  or  operational  change 
did  not  result  in  an  emissions  increase. 
A  longer  period,  not  to  exceed  10  years, 
may  be  required  by  the  Administrator  if 
he  determines  such  a  period  to  be  more 
representative  of  normal  source  post¬ 
change  operations. 

*  *  *  *  *  ' 

(31)  Electric  utility  steam  generating 
unit  means  any  steam  electric 
generating  unit  that  is  constructed  for 
the  purpose  of  supplying  more  than  one- 
third  of  its  potential  electric  output 
capacity  and  more  than  25  MW 


Federal  Register  /  Vol.  57,  No.  140  /  Tuesday,  July  21,  1992  /  Rules  and  Regulations 


32337 


electrical  output  to  any  utility  power 
distribution  system  for  sale.  Any  steam 
supplied  to  a  steam  distribution  system 
for  the  purpose  of  providing  steam  to  a 
steam-electric  generator  that  would 
produce  electrical  energy  for  sale  is  also 
considered  in  determining  the  electrical 
energy  output  capacity  of  the  affected 
facility. 

(32)  Pollution  control  project  means 
any  activity  or  project  undertaken  at  an 
existing  electric  utility  steam  generating 
unit  for  purposes  of  reducing  emissions 
from  such  unit.  Such  activities  or 
projects  are  limited  to: 

(i)  The  installation  of  conventional  or 
innovative  pollution  control  technology, 
including  but  not  limited  to  advanced 
flue  gas  desulfurization,  sorbent 
injection  for  sulfur  dioxide  and  nitrogen 
oxides  controls  and  electrostatic 
precipitators; 

(ii)  An  activity  or  project  to 
accommodate  switching  to  a  fuel  which 
is  less  polluting  than  the  fuel  in  use  prior 
to  the  activity  or  project,  including,  but 
not  limited  to  natural  gas  or  coal  re- 
buming,  or  the  co-tiring  of  natural  gas 
and  other  fuels  for  the  purpose  of 
controlling  emissions; 

(iii)  A  permanent  clean  coal 
technology  demonstration  project 
conducted  under  title  II,  section  101(d) 
of  the  Further  Continuing 
Appropriations  Act  of  1985  (sec.  5903(d) 
of  title  42  of  the  United  States  Code),  or 
subsequent  appropriations,  up  to  a  total 
amoimt  of  $2,500,000,000  for  commercial 
demonstration  of  clean  coal  technology, 
or  similar  projects  funded  through 
appropriations  for  the  Environmental 
Protection  Agency;  or 

(iv)  A  permanent  clean  coal 
technology  demonstration  project  that 
constitutes  a  repowering  project. 

(33)  Representative  actual  annual 
emissions  means  the  average  rate,  in 
tons  per  year,  at  which  the  source  is 
projected  to  emit  a  pollutant  for  the  two- 
year  period  after  a  physical  change  or 
change  in  the  method  of  operation  of  a 
unit,  (or  a  different  consecutive  two- 
year  period  within  10  years  after  that 
change,  where  the  Administrator 
determines  that  such  period  is  more 
representative  of  normal  source 
operations),  considering  the  effect  any 
such  change  will  have  on  increasing  or 
decreasing  the  hourly  emissions  rate 
and  on  projected  capacity  utilization.  In 
projecting  future  emissions  the 
Administrator  shall: 

(i)  Consider  all  relevant  information, 
including  but  not  limited  to,  historical 
operational  data,  the  company’s  own 
representations,  filings  with  the  State  or 
Federal  regulatory  authorities,  and 
compliance  plans  imder  title  IV  of  the 
Clean  Air  Act;  and 


(ii)  Exclude,  in  calculating  any 
increase  in  emissions  that  results  from 
the  particular  physical  change  or  change 
in  the  method  of  operation  at  an  electric 
utility  steam  generating  unit,  that 
portion  of  the  unit's  emissions  following 
the  change  that  could  have  been 
accommodated  during  the 
representative  baseline  period  and  is 
attributable  to  an  increase  in  projected 
capacity  utilization  at  the  unit  that  is 
unrelated  to  the  particular  change, 
including  any  increased  utilization  due 
to  the  rate  of  electricity  demand  growth 
for  the  utility  system  as  a  whole. 

(34)  Clean  coal  technology  means  any 
technology,  including  technologies 
applied  at  the  precombustion, 
combustion,  or  post  combustion  stage,  at 
a  new  or  existing  facility  which  will 
achieve  significant  reductions  in  air 
emissions  of  sulfur  dioxide  or  oxides  of 
nitrogen  associated  with  the  utilization 
of  coal  in  the  generation  of  electricity,  or 
process  steam  which  was  not  in 
widespread  use  as  of  November  15, 

1990. 

(35)  Clean  coal  technology 
demonstration  project  means  a  project 
using  funds  appropriated  under  the 
heading  "Department  of  Energy-Clean 
Coal  Technology”,  up  to  a  total  amount 
of  $2,500,000,000  for  commercial 
demonstration  of  clean  coal  technology, 
or  similar  projects  funded  through 
appropriations  for  the  Environmental 
Protection  Agency.  The  Federal 
contribution  for  a  qualifying  project 
shall  be  at  least  20  percent  of  the  total 
cost  of  the  demonstration  project. 

(36)  Temporary  clean  coal  technology 
demonstration  project  means  a  clean 
coal  technology  demonstration  project 
that  is  operated  for  a  period  of  5  years 
or  less,  and  which  complies  with  the 
State  implementation  plans  for  the  State 
in  which  the  project  is  located  and  other 
requirements  necessary  to  attain  and 
maintain  the  national  ambient  air 
quality  standards  during  the  project  and 
after  it  is  terminated. 

(37)  (i)  Repowering  means 
replacement  of  an  existing  coal-Hred 
boiler  with  one  of  the  following  clean 
coal  technologies:  atmospheric  or 
pressurized  fluidized  bed  combustion, 
integrated  gasiHcation  combined  cycle, 
magnetohydrodynamics,  direct  and 
indirect  coal-fired  turbines,  integrated 
gasification  fuel  cells,  or  as  determined 
by  the  Administrator,  in  consultation 
with  the  Secretary  of  Energy,  a 
derivative  of  one  or  more  of  these 
technologies,  and  any  other  technology 
capable  of  controlling  multiple 
combustion  emissions  simultaneously 
with  improved  boiler  or  generation 
efficiency  and  with  significantly  greater 
waste  reduction  relative  to  the 


performance  of  technology  in 
widespread  commercial  use  as  of 
November  15, 1990. 

(ii)  Repowering  shall  also  include  any 
oil  and/or  gas-Hred  unit  which  has  been 
awarded  clean  coal  technology 
demonstration  funding  as  of  January  1, 
1991,  by  the  Department  of  Energy. 

(iii)  The  Administrator  shall  give 
expedited  consideration  to  permit 
applications  for  any  source  that  satisfies 
the  requirements  of  this  subsection  and 
is  granted  an  extension  under  section 
409  of  the  Clean  Air  Act. 

(38)  Reactivation  of  a  very  clean  coal- 
fired  electric  utility  steam  generating 
unit  means  any  physical  change  or 
change  in  the  method  of  operation 
associated  with  the  commencement  of 
commercial  operations  by  a  coal-fired 
utility  unit  after  a  period  of  discontinued 
operation  where  the  unit: 

(i)  Has  not  been  in  operation  for  the 
two-year  period  prior  to  the  enactment 
of  the  Clean  Air  Act  Amendments  of 
1990,  and  the  emissions  from  such  unit 
continue  to  be  carried  in  the  permitting 
authority’s  emissions  inventory  at  the 
time  of  enactment; 

(ii)  Was  equipped  prior  to  shut-down 
with  a  continuous  system  of  emissions 
control  that  achieves  a  removal 
efficiency  for  sulfur  dioxide  of  no  less 
than  85  percent  and  a  removal  efficiency 
for  particulates  of  no  less  than  98 
percent; 

(iii)  Is  equipped  with  low-NO,  burners 
prior  to  the  time  of  commencement  of 
operations  following  reactivation;  and 

(iv)  Is  otherwise  in  compliance  with 
the  requirements  of  the  Clean  Air  Act. 

*  «  *  *  * 

3.  Section  52.24  is  amended  by 
revising  paragraph  (f)(13)(iv)  and  by 
adding  paragraphs  (f)(5)(iii)(A)  and  (/), 
(f)(13)(v)  and  paragraphs  (f)(19)  through 
(24)  to  read  as  follows: 

§  52.24  Statutory  restriction  on  new 
sources. 

«  *  *  *  * 

(f)  *  *  * 

(5)  *  *  * 

(iii)  *  *  * 

(A)  The  addition,  replacement  or  use 
of  a  pollution  control  project  at  an 
existing  electric  utility  steam  generating 
unit,  unless  the  Administrator 
determines  that  such  addition, 
replacement,  or  use  renders  the  unit  less 
environmentally  beneHcial,  or  except: 

(1)  When  the  Administrator  has 
reason  to  believe  that  the  pollution 
control  project  would  result  in  a 
significant  net  increase  in  representative 
actual  annual  emissions  of  any  criteria 
pollutant  over  levels  used  for  that 
source  in  the  most  recent  air  quality 
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impact  analysis  in  the  area  conducted 
for  the  purpose  of  title  L,  if  any,  and 

[2]  The  Administrator  determines  that 
the  increase  will  cause  or  contribute  to  a 
violation  of  any  national  ambient  air 
quality  standard  or  PSD  increment,  or 
visibility  limitation. 

(/)  The  installation,  operation, 
cessation,  or  removal  of  a  temporary 
clean  coal  technology  demonstration 
project,  provided  that  the  project 
complies  with: 

(/)  The  State  implementation  plan  for 
the  State  in  which  the  project  is  located, 
and 

[2]  Other  requirements  necessary  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  during  the 
project  and  after  it  is  terminated. 

*****  * 

(13)  *  *  * 

(iv)  For  any  emissions  unit  (other  than 
an  electric  utility  steam  generating  unit 
specified  in  paragraph  (0(13)(v]  of  this 
section)  which  has  not  begun  normal 
operations  on  the  particular  date,  actual 
emissions  shall  equal  the  potential  to 
emit  of  the  unit  on  that  date. 

(v)  For  an  electric  utility  steam 
generating  unit  (other  than  a  new  unit  or 
the  replacement  of  an  existing  unit) 
actual  emissions  of  the  unit  following 
the  physical  or  operational  change  shall 
equal  the  representative  actual  annual 
emissions  of  the  unit,  provided  the 
source  owner  or  operator  maintains  and 
submits  to  the  Administrator,  on  an 
annual  basis  for  a  period  of  5  years  from 
the  date  the  unit  resumes  regular 
operation,  information  demonstrating 
that  the  physical  or  operational  change 
did  not  result  in  an  emissions  increase. 

A  longer  period,  not  to  exceed  10  years, 
may  be  required  by  the  Administrator  if 
he  determines  such  a  period  to  be  more 
representative  of  normal  source  post¬ 
change  operations. 
***** 

(19)  Electric  utility  steam  generating 
unit  means  any  steam  electric 
generating  unit  that  is  constructed  for 
the  purpose  of  supplying  more  than  one- 
third  of  its  potential  electric  output 
capacity  and  more  than  25  MW 
electrical  output  to  *my  utility  power 
distribution  system  for  sale.  Any  steam 
supplied  to  a  steam  distribution  system 
for  the  purpose  of  providing  steam  to  a 
steam-electric  generator  that  would 
produce  electrical  energy  for  sale  is  also 
considered  in  determining  the  electrical 
energy  output  capacity  of  the  affected 
facility. 

(20)  Representative  actual  annual 
emissions  means  the  average  rate,  in 
tons  per  year,  at  which  the  source  is 
projected  to  emit  a  pollutant  for  the  two- 
year  period  after  a  physical  change  or 


change  in  the  method  of  operation  of  a 
unit,  (or  a  different  consecutive  two- 
year  period  within  10  years  after  that 
change,  where  the  Administrator 
determines  that  such  period  is  more 
representative  of  normal  source 
operations),  considering  the  effect  any 
such  change  will  have  on  increasing  or 
decreasing  the  hourly  emissions  rate 
and  on  projected  capacity  utilization.  In 
projecting  future  emissions  the 
Administrator  shall: 

(i)  Consider-all  relevant  information, 
induding  but  not  limited  to,  historical 
operational  data,  the  company’s  own 
representations,  tilings  with  the  State  or 
Federal  regulatory  authorities,  and 
compliance  plans  under  title  IV  of  the 
Clean  Air  Act  and 

(ii)  Exclude,  in  calculating  any 
increase  in  emissions  that  results  from 
the  particular  physical  change  or  change 
in  the  method  of  operation  at  an  electric 
utility  steam  generating  unit,  that 
portion  of  the  unit’s  emissions  following 
the  change  that  could  have  been 
accommodated  during  the 
representative  baseline  period  and  is 
attributable  to  an  increase  in  projected 
capadty  utilization  at  the  unit  that  is 
unrelated  to  the  particular  change, 
induding  any  increased  utilization  due 
to  the  rate  of  electricity  demand  growth 
for  the  utility  system  as  a  whole. 

(21)  Temporary  clean  coal  technology 
demonstration  project  means  a  clean 
coal  technology  demonstration  project 
that  is  operated  for  a  period  of  5  years 
or  less,  and  which  complies  with  the 
State  implementation  plans  for  the  State 
in  which  the  project  is  located  and  other 
requirements  necessary  to  attain  and 
maintain  the  national  ambient  air 
quality  standards  during  the  project  and 
after  it  is  terminated. 

(22)  Clean  coal  technology  means  any 
technology,  including  technologies 
applied  at  the  precombustion, 
combustion,  or  post  combustion  stage,  at 
a  new  or  existing  facility  which  will 
achieve  significant  reductions  in  air 
emissions  of  sulfur  dioxide  or  oxides  of 
nitrogen  assodated  with  the  utilization 
of  coal  in  the  generation  of  electricity,  or 
process  steam  which  was  not  in 
widespread  use  as  of  November  15, 

1990. 

(23)  Clean  coal  technology 
demonstration  project  means  a  project 
using  funds  appropriated  under  the 
heading  ‘Department  of  Energy-Clean 
Coal  Technology’,  up  to  a  total  amount 
of  $2,500,000,000  for  commercial 
demonstration  of  dean  coal  technology, 
or  similar  projects  funded  through 
appropriations  for  the  Environmental 
Protection  Agency.  The  Federal 
contribution  for  a  qualifying  project 


shall  be  at  least  20  percent  of  the  total 
cost  of  the  demonstration  project. 

(24)  Pollution  control  project  means 
any  activity  or  project  undertaken  at  an 
existing  electric  utility  steam  generating 
unit  for  purposes  of  r^ucing  emissions 
from  such  unit.  Such  activities  or 
projects  are  limited  to: 

(i)  The  installation  of  conventional  or 
innovative  pollution  control  technology, 
including  but  not  limited  to  advanced 
flue  gas  desulfurization,  sorbent 
injection  for  sulfur  dioxide  and  nitrogen 
oxides  controls  and  electrostatic 
precipitators: 

(ii)  An  activity  or  project  to 
accommodate  switching  to  a  fuel  which 
is  less  polluting  than  the  fuel  in  use  prior 
to  the  activity  or  project  including,  but 
not  limited  to  natural  gas  or  coal  re- 
buming,  co-tiring  of  natural  gas  and 
other  fuels  for  the  purpose  of  controlling 
emissions; 

(iii)  A  permanent  clean  coal 
technology  demonstration  project 
conducted  under  title  n,  section  101(d) 
of  the  Further  Continuing 
Appropriations  Act  of  1985  (section 
5903(d]  of  title  42  of  the  United  States 
Code),  or  subsequent  appropriations,  up 
to  a  total  amount  of  $2,500,000,000  for 
commercial  demonstration  of  clean  coal 
technology,  or  similar  projects  funded 
through  appropriations  for  the 
Environmental  Protection  Agency:  or 

(iv)  A  permanent  clean  coal 
technology  demonstration  project  that 
constitutes  a  repowering  project. 
***** 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401, 7411,  7414,  7416, 
and  7601  as  amended  by  the  Clean  Air  Act 
Amendments  of  1990,  Pub.  L.  101-549, 104 
Stat.  2399  (Nov.  15. 1990;  402, 409, 415  of  the 
Clean  Air  Act  as  amended.  104  Stat  2399, 
unless  otherwise  noted. 

2.  Section  60.2  is  amended  by  adding 
the  following  detinitions  in  alphabetical 
order 

§  60.2  Definittons. 

*  *  •  *  *  ^ 

Clean  coal  technology  demonstration 
project  means  a  project  using  funds 
appropriated  under  the  heading 
’Department  of  Energy-Clean  Coal 
Technology’,  up  to  a  total  amount  of 
$2,500,000,000  for  commercial 
demonstrations  of  clean  coal 
technology,  or  similar  projects  funded 
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through  appropriations  for  the 
Environmental  Protection  Agency. 

«  *  •  «  « 

Electric  utility  steam  generating  unit 
means  any  steam  electric  generating 
unit  that  is  constructed  for  the  purpose 
of  supplying  more  than  one-third  of  its 
potential  electric  output  capacity  and 
more  than  25  MW  electrical  output  to 
any  utility  power  distribution  system  for 
sale.  Any  steam  supplied  to  a  steam 
distribution  system  for  the  purpose  of 
providing  steam  to  a  steam-electric 
generator  that  would  produce  electrical 
energy  for  sale  is  also  considered  in 
determining  the  electrical  energy  output 
capacity  of  the  affected  facility. 
***** 

Reactivation  of  a  very  clean  coal- 
fired  electric  utility  steam  generating 
unit  means  any  physical  change  or 
change  in  the  method  of  operation 
associated  with  the  commencement  of 
commercial  operations  by  a  coal-fired 
utility  unit  after  a  period  of  discontinued 
operation  where  the  unit: 

(1)  Has  not  been  in  operation  for  the 
two-year  period  prior  to  the  enactment 
of  the  Clean  Air  Act  Amendments  of 
1990,  and  the  emissions  from  such  unit 
continue  to  be  carried  in  the  permitting 
authority's  emissions  inventory  at  the 
time  of  enactment; 

(2)  Was  equipped  prior  to  shut-down 
with  a  continuous  system  of  emissions 
control  that  achieves  a  removal 
efficiency  for  sulfur  dioxide  of  no  less 
than  85  percent  and  a  removal  efficiency 
for  particulates  of  no  less  than  98 
percent; 

(3)  Is  equipped  with  low-NO.  burners 
prior  to  the  time  of  commencement  of 
operations  following  reactivation;  and 

.  (4)  Is  otherwise  in  compliance  with 
the  requirements  of  the  Clean  Air  Act. 
***** 

Repowering  means  replacement  of  an 
existing  coal-fired  boiler  with  one  of  the 
following  clean  coal  technologies: 


atmospheric  or  pressurized  fluidized  bed 
combustion,  integrated  gasification 
combined  cycle, 

magnetohydrodynamics,  direct  and 
indirect  coal-fired  turbines,  integrated 
gasification  fuel  cells,  or  as  determined 
by  the  Administrator,  in  consultation 
with  the  Secretary  of  Energy,  a 
derivative  of  one  or  more  of  these 
technologies,  and  any  other  technology 
capable  of  controlling  multiple 
combustion  emissions  simultaneously 
with  improved  boiler  or  generation 
efficiency  and  with  signiHcantly  greater 
waste  reduction  relative  to  the 
performance  of  technology  in 
widespread  commercial  use  as  of 
November  15, 1990.  Repowering  shall 
also  include  any  oil  and/or  gas-fired 
unit  which  has  been  awarded  clean  coal 
technology  demonstration  funding  as  of 
January  1, 1991,  by  the  Department  of 
Energy. 

***** 

3.  Section  60.14  is  amended  by  adding 
paragraphs  (h)  through  (1)  to  read  as 
follows: 

§60.14  Modification. 
***** 

(h)  No  physical  change,  or  change  in 
the  method  of  operation,  at  an  existing 
electric  utility  steam  generating  unit 
shall  be  treated  as  a  modification  for  the 
purposes  of  this  section  provided  that 
such  change  does  not  increase  the 
maximum  hourly  emissions  of  any 
pollutant  regulated  under  this  section 
above  the  maximum  hourly  emissions 
achievable  at  that  unit  during  the  5 
years  prior  to  the  change. 

(i)  Repowering  projects  that  are 
awarded  funding  fi'om  the  Department 
of  Energy  as  permanent  clean  coal 
technology  demonstration  projects  (or 
similar  projects  funded  by  EPA)  are 
exempt  from  the  requirements  of  this 
section  provided  that  such  change  does 
not  increase  the  maximum  hourly 


emissions  of  any  pollutant  regulated 
under  this  section  above  the  maximum 
hourly  emissions  achievable  at  that  unit 
during  the  five  years  prior  to  the  change. 

(j)  (1)  Repowering  projects  that  qualify 
for  an  extension  under  section  409(b)  of 
the  Clean  Air  Act  are  exempt  from  the 
requirements  of  this  section,  provided 
that  such  change  does  not  increase  the 
actual  hourly  emissions  of  any  pollutant 
regulated  under  this  section  above  the 
actual  hourly  emissions  achievable  at 
that  unit  during  the  5  years  prior  to  the 
change. 

(2)  This  exemption  shall  not  ai^ly  to 
any  new  unit  that: 

(i)  Is  designated  as  a  replacement  for 
an  existing  unit; 

(ii)  Qualifies  under  section  409(b)  of 
the  Clean  Air  Act  for  an  extension  of  an 
emission  limitation  compliance  date 
under  section  405  of  the  Clean  Air  Act; 
and 

(iii)  Is  located  at  a  difierent  site  than 
the  existing  unit. 

(k)  The  installation,  operation, 
cessation,  or  removal  of  a  temporary 
clean  coal  technology  demonstration 
project  is  exempt  from  the  requirements 
of  this  section.  A  temporary  clean  coal 
control  technology  demonstration 
project,  for  the  purposes  of  this  section 
is  a  clean  coal  technology 

'  demonstration  project  that  is  operated 
for  a  period  of  5  years  or  less,  and  which 
complies  with  the  State  implementation 
plan  for  the  State  in  which  the  project  is 
located  and  other  requirements 
necessary  to  attain  and  maintain  the 
national  ambient  air  quality  standards 
during  the  project  and  after  it  is 
terminated. 

(l)  The  reactivation  of  a  very  clean 
coal-fired  electric  utility  steam 
generating  unit  is  exempt  from  the 
requirements  of  this  section. 

[FR  Doc.  92-16366  Filed  7-20-92;  12:01  pm] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  674, 675,  and  676 
RIN  1840-AB31 

Perkins  Loan  Program,  College  Work> 
Study  Program,  and  Supplemental 
Educational  Opportunity  Grant 
Program 

agency:  Department  of  Education. 
action:  Final  rule. 

summary:  The  Secretary  amends  the 
regulations  for  the  Perkins  Loan,  College 
Work-Study  (CWS),  and  Supplemental 
Educational  Opportimity  Grant  (SEOG) 
programs.  These  programs  are  known 
collectively  as  the  campus-based 
programs  and  are  authorized  by  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  These  regulations 
modify  provisions  governing  the 
campus-based  programs,  clarify  existing 
policy,  and  make  other  necessary 
changes. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register.  If  you  want  to  know  the  date 
these  regulations  become  effective,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  Coppage  or  Michael  ].  Oliver, 
Campus-Based  Programs  Branch, 

Division  of  Policy  and  Program 
Development,  Office  of  Student 
Financial  Assistance,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  ROB-3,  room  4018,  Washington, 

DC  20202-5447.  Telephone:  (202)  708- 
4690.  Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-377-8339. 
(In  the  Washington,  DC,  202  area  code, 
telephone  708-9300  between  8  a.m.  and  7 
p.m..  Eastern  time.) 

SUPPLEMENTARY  INFORMATION:  On 
March  13, 1991,  the  Secretary  published 
a  notice  of  proposed  rulemaking  (NPRM) 
for  the  campus-based  programs  in  the 
Federal  Re^ster  (56  FR 10742-10754). 

The  regulations  have  been  revised  in 
accordance  with  public  comments  on 
the  proposed  rule. 

The  NPRM  included  a  discussion  of 
the  major  issues  surrounding  the 
proposed  changes.  The  following  list 
summarizes  those  proposed  changes  and 
identifies  the  pages  of  the  preamble  to 
the  NPRM  on  which  discussion  of  those 
changes  may  be  found: 

The  addition  of  the  definitions  of  “full¬ 
time  undergraduate  student’*  and  “full¬ 


time  graduate  or  professional  student” 
under  §  674.2(b)  of  the  Perkins  Loan 
Program,  and  S  675.2(b)  of  the  College 
Work-Study  Program  (page  10742). 

Clarification  under  §  674.31(e)(2)  that 
an  institution  may  still  capitalize  the 
penalty  charge  assessed  on  National 
Defense  and  Direct  Student  Loan 
borrowers  during  the  repayment  period 
(page  10742). 

A  proposal  to  delete  the  word 
"regular”  in  the  phrases  “half-time 
regular  student,”  “regular  half-time 
student,”  and  “less  than  half-time 
regular  student”  in  §§  674.31,  674.32, 
674.34,  674.35  and  674.36  (page  10742). 

Clarification  under  §§  674.43(a)  and 
674.47(a)(2)  that  certain  costs  of 
documented  telephone  calls  to  demand 
repayment  of  overdue  loan  amounts 
may  be  charged  to  the  Perkins  Loan 
Fund  (page  10742). 

A  proposal  to  revise  the  promissory 
notes  found  in  Appendices  A,  B,  C,  and 
D  of  part  674,  to  correct  typographical 
errors  made  during  the  printing  of  the 
previous  regulations,  and  to  clarify 
certain  other  requirements  (page  10742). 

A  proposal  to  clarify  the  CWS  Federal 
share  limitations  (page  10743). 

Major  Changes  to  the  NPRM 

A  few  significant  changes  have  been 
made  since  the  publication  of  the  NPRM: 

•  The  proposal  to  delete  the  word 
“regular”  in  the  phrases  “half-time 
regular  student,”  “regular  half-time 
student,”  and  “less  than  half-time 
regular  student”  in  §§  674.31, 674.32, 
674.34,  674.35  and  674.36  of  the  Perkins 
Loan  regulations  has  been  rescinded. 

•  A  new  National  Direct  Student  Loan 
and  Perkins  Loan  cancellation  provision 
for  law  enforcement  or  corrections 
officer  service  provided  by  the  Crime 
Control  Act  of  1990  (Pub.  L  101-647)  has 
been  included  in  the  sample  promissory 
notes. 

•  The  proposed  language  to  limit  to  10 
percent  an  institution’s  expenditures  of 
CWS  fimds  received  by  the  institution 
for  the  Community  Service  Learning 
(CSL)  Program  has  been  rescinded. 
However,  the  language  has  been 
clarified  regarding  the  Federal  share 
applicable  to  students  working  under 
the  CSL  Program. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRM,  47  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 


Perkins  Loan  Program 

Section  674.2(b)  Full-Time  Graduate  or 
Professional  Student 

Comment:  The  Secretary  received 
several  comments  on  the  proposed 
provision  in  §  674.2(b)  that  would  define 
the  term  “full-time  graduate  or 
professional  student.”  All  commenters 
supported  the  change.  They  felt  that  the 
proposal  was  similar  to  the  method  used 
by  the  Guaranteed  Student  Loan 
programs,  and  that  this  is  an  advisable 
approach  that  allows  an  institution  to 
determine  who  may  be  classified  as  a 
full-time  graduate  or  professional 
student. 

Discussion:  The  Secretary  has 
determined  that  it  is  in  the  best  interest 
of  the  Perkins  Loan  program  to  allow 
institutions  to  determine  when  a  student 
is  a  full-time  graduate  or  professional 
student  as  what  constitutes  a  full-time 
academic  workload  differs  by  institution 
and  program,  as  well  as  by  curriculum 
and  practice. 

Changes:  None. 

Section  674.31  Promissory  Note 

Comments:  Several  commenters  were 
in  favor  of  the  clarification  on  the 
capitalization  of  penalty  charges 
assessed  on  National  Defense  and 
National  Direct  Student  Loan  borrowers 
during  the  repayment  period. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  this  section  should 
clarify  that  institutions  still  may 
capitalize  the  penalty  charge  assessed 
on  National  Defense  and  National  Direct 
Student  Loan  borrowers  during  the 
repayment  period. 

Changes:  None. 

Section  674.31  Promissory  Note 

Section  674.32  Special  Terms:  Loans  to 
Less  Than  Half-Time  Student  Borrowers 

Section  674.33  Repayment 

Section  674.34  Deferment  of 
Repayment — Perkins  Loans 

Section  674.35  Deferment  of 
Repayment — Direct  Loans  Made  on  or 
After  October  1, 1980 

Section  674.36  Deferment  of 
Repayment — Direct  Loans  Made  Before 
October  1, 1980  and  Defense  Loans 

Comments:  Several  commenters 
questioned  the  proposed  deletion  of  the 
word  “regular”  from  the  phrases  “half¬ 
time  regular  student,”  “regular  half-time 
student,”  and  “less  than  half-time 
regular  student”  in  these  sections.  The 
deletions  would  allow  students  who 
were  not  pursuing  a  degree  or  certificate 
to  receive  a  deferment  for  attending  an 
institution  at  least  half-time. 
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Discussion:  The  Secretary  agrees  with 
the  commenters  that  the  determination 
of  when  a  repayment  period  begins  and 
when  a  student  qualiHes  for  a  deferment 
for  attending  an  institution  should  be 
tied  into  the  student's  status  as  a  regular 
student.  Under  34  CFR  668.7(a)(1)  a 
student  is  required  to  be  a  regular 
student  in  order  to  be  eligible  to  receive 
a  loan.  The  word  “regular"  originally 
was  considered  not  needed  in  §§  674.31, 
674.32,  674.33,  674.34,  674.35  and  674.36 
because  all  eligible  students  are  regular 
students.  However,  the  proposed 
deletion  of  the  word  "regular"  would 
have  allowed  students  no  longer 
enrolled  for  the  purpose  of  obtaining  a 
degree,  certificate,  or  other  recognized 
credential  to  receive  an  advantage  in 
determining  when  a  repayment  period 
begins  or  to  qualify  for  a  student 
deferment.  This  was  not  the  intention  of 
the  proposed  deletion. 

Changes:  The  final  regulations  reflect 
any  necessary  additions  of  the  word 
“r^ular”  in  the  above  listed  sections  for 
consistency.  The  final  regulations  do  not 
delete  the  word  "regular"  as  proposed  in 
the  NPRM. 

Section  674.38(a)(l}  Postponement  of 
Loan  Repayments  in  Anticipation  of 
Cancellation 

Comments:  Many  commenters 
supported  the  addition  of  §  §  674.53  and 
674.54,  teacher  cancellation,  to  the  list  of 
reasons  for  postponement  of  loan 
repayments  in  anticipation  of 
cancellation.  One  commenter  suggested 
that  the  section  be  expanded  to  include 
loan  cancellation  for  health 
professionals  who  agree  to  work  in  a 
medically  underserved  area.  Another 
commenter  requested  uniform  guidelines 
for  handling  postponement  in 
anticipation  of  cancellation  requests. 

Discussion:  TTie  Secretary  is  revising 
§  674.38(a)(1)  to  crossreference  §  674.53 
and  §  674.54.  These  sections 
inadvertently  were  not  listed  in  the 
December  1, 1987  regulations.  The 
Department  has  no  statutory  authority 
to  provide  loan  cancellation  for  health 
professionals  who  agree  to  work  in  a 
medically  underserved  area.  The 
Department  has  provided  guidelines  for 
handling  postponement  in  anticipation 
of  cancellation  requests  in  the  Federal 
Student  Financial  Aid  Handbook. 

Changes:  None. 

Section  674.42(a)(2)(x)  Contact  With 
the  Borrower 

Comments:  The  Secretary  received 
many  comments  on  the  inclusion  of  this 
provision  in  the  regulations.  All 
commenters  felt  that  even  though  the 
provision  is  in  the  Higher  Education  Act 
of  1965,  as  amended,  that  the  additional 


information  to  be  provided  during  the 
exit  interview  about  average  loan 
indebtedness  seems  irrelevant  and 
presents  an  administrative  burden  that 
has  no  effect  on  reducing  defaults  or  in 
promoting  a  borrower's  increased 
understanding  of  loan  indebtedness. 

Discussion:  Section  485(b)(1)  of  the 
Higher  Education  Act  of  1965,  as 
amended,  requires  that  an  institution 
provide,  during  its  exit  counseling, 
general  information  about  the  average 
indebtedness  of  students  who  have 
loans  at  that  institution  under  the 
Perkins  Loan  Program.  The  Secretary 
feels  that  by  providing  this  information 
to  students,  the  institution  will  help 
students  to  be  aware  of  having  loans 
and  of  their  responsibilities  to  repay  the 
loans.  The  Secretary  believes  it  is 
appropriate  to  state  this  requirement 
expressly  in  the  regulations  so  that 
institutions  will  be  aware  of  the 
statutory  requirement. 

Changes:  None. 

Section  674.45(c)(l)(iii)  Collection 
Procedures 

Comments:  One  commenter  suggested 
further  clarification  should  be  made  to 
this  section  by  cross-referencing  the 
litigation  procedures  section. 

Discussion:  The  Secretary  agrees  with 
the  commenter  and  has  decid^  to  make 
further  clarifying  changes  in  this  section. 

Changes:  The  Secretary  has  added  a 
cross-reference  to  34  CFR  674.46. 

Section  674.43(a)  Billing  Procedures 

Section  674.47(a)(2)  Costs  Chargeable 
to  the  Fund 

Comments:  The  Secretary  received 
several  comments  in  support  of  the 
revisions  to  clarify  that  the  costs  of  all 
documented  telephone  calls  made 
during  the  billing  cycle  to  demand 
payment  of  ove^ue  amounts  on  the 
loan,  that  are  not  recovered  from  the 
borrower,  may  be  charged  to  the  Perkins 
Loan  Fund. 

Additionally,  one  commenter  stated 
that  the  proposed  revision  was 
impractical  to  implement  because  a 
number  of  offlce  staff  members  do  loan 
collection  and  each  has  a  separate 
telephone  line.  The  commenter 
recommended  that  an  institution  be 
allowed  to  charge  the  Perkins  Loan  Fund 
average  costs  to  be  determined  by 
annual  calculations  as  backup  for  an 
auditor. 

Discussion:  The  Secretary  believes 
that  making  telephone  calls  and  working 
with  the  debtor  over  the  telephone,  as 
soon  as  the  borrower  is  overdue  in 
making  a  payment,  is  in  keeping  with 
the  Department's  goal  of  using  all 
effective  methods  of  collection.  The 


Secretary  has  determined  that  only 
actual  costs  may  be  charged  to  the  Fund 
for  telephone  calls  made  during  the 
billing  cycle.  The  Secretary  disagrees 
that  it  is  difficult  for  an  institution  to 
track  the  actual  costs  of  telephone  calls 
made  during  the  billing  cycle  and, 
therefore,  an  institution  may  not  charge 
average  costs  to  the  Fimd. 

Changes:  None. 

Section  674.49  Bankruptcy  of  Borrower 

Comments:  Many  commenters  were  in 
favor  of  the  Crime  Control  Act  of  1990 
(Pub.  L.  101-647),  which  provides  that 
the  period  of  time  in  which  a  borrower 
cannot  discharge  a  loan  for  chapter  7, 

11, 12  and  13  bankruptcies  has  been 
extended  from  5  years  to  7  years.  The 
commenters  all  suggested  that  the 
regulations  should  be  revised  to  be 
consistent  with  the  current  law. 

Discussion:  The  Secretary  agrees  that 
the  final  regulations  should  reflect  the 
changes  to  the  bankruptcy  provisions 
found  in  the  Crime  Control  Act  of  1990. 

In  addition,  the  Secretary  notes  that 
additional  changes  were  made  to  the 
Bankruptcy  Code  (11  U.S.C.  1328(a))  by 
section  3007  of  the  1990  Omnibus  Budget 
Reconciliation  Act  (OBRA).  The 
Secretary  therefore  feels  that  the  final 
regulations  also  should  be  amended  to 
reflect  these  additional  changes. 

Changes:  The  final  regulations  extend 
from  5  years  to  7  years  the  period  of 
time  in  which  a  borrower  cannot  have  a 
loan  discharged  for  chapter  7, 11, 12  and 
13  bankruptcies  as  provided  in  the 
Crime  Control  Act  of  1990.  Further,  the 
final  regulations  reflect  the  changes 
made  to  the  Bankruptcy  Code  by  section 
3007  of  OBRA.  The  regulations  provide 
that  a  discharge  under  1328(a)  of  the 
Bankruptcy  Code  does  not  discharge  an 
education  loan  unless  the  loan  entered 
the  repayment  period  more  than  seven 
years,  excluding  periods  of  deferment, 
before  the  filing  of  the  petition. 

Appendices — Promissory  Notes 

Comments:  The  Secretary  received 
several  comments  concerning  the 
promissory  notes.  Two  commenters 
were  disappointed  that  the  provision 
regarding  loan  cancellation  for  full-time 
law  enforcement  and  correction  officers 
was  not  included  in  the  NPRM.  Some 
commenters  brought  to  the  attention  of 
the  Secretary  some  typographical  errors, 
and  one  commenter  agreed  with  all  the 
proposed  changes. 

Discussion:  The  Secretary  thanks  the 
commenters  for  their  careful  review  and 
agrees  that  the  new  cancellation 
provision  provided  by  the  Crime  Control 
Act  of  1990  should  be  incorporated  in 
the  promissory  notes.  To  provide  the 
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public  with  an  opportunity  to  comment 
in  a  separate  NPRM,  the  ^cretary 
intends  to  propose  regulations 
concerning  the  requirements  for  a 
borrower  to  qualify  for  the  new  loan 
cancellation  provision. 

Changes:  The  loan  cancellation 
provision  for  service  as  a  law 
enforcement  or  corrections  officer  has 
been  included  in  the  promissory  note. 

All  typographical  errors  have  been 
corrected. 

College  Work-Study  (CWS)  Program 

Section  675.2(b)  Full-Time  Graduate  or 
Professional  Student 

See  comment  and  discussion  in  the 
preamble  under  §  674.2(b). 

Section  675.26  CWS  Federal  Share 
Limitation 

Comments:  Many  commenters 
disagreed  with  the  proposed  change  and 
were  concerned  that  the  proposed 
wording  could  be  interpreted  now  to 
exclude  students  from  being  employed 
under  CWS  during  a  period  of 
nonenrollment.  Some  commenters 
wanted  an  institution  to  be  able  to  apply 
a  Federal  share  toward  student  wages 
under  the  CSL  program  after  10  percent 
of  the  institution’s  CWS  funds  were 
expended  for  CSL. 

Discussion:  The  Secretary,  based  on 
the  comments  received,  agrees  that 
students  may  be  employed  under  CWS 
during  periods  of  nonenrollment.  Also, 
revisions  clarify  that  an  institution  may 
pay  student  wages  under  the  CSL 
program  by  applying  a  90  percent 
Federal  share  with  up  to  10  percent  of 
the  institution's  CWS  funds.  Any 
student  wages  under  the  CSL  program 
paid  in  excess  of  10  percent  of  the 
institution’s  CWS  funds  must  be  paid  by 
applying  the  regular  CWS  Federal  share. 

Changes:  The  Secretary',  in  amending 
§  675.26(a)(1)  by  deleting  the  word 
“enrolled"  before  the  word  “student”, 
has  clarified  that  students  may  work 
under  CWS  during  periods  of 
nonenrollment.  The  regulations  have 
been  changed  to  reflect  more  accurately 
the  language  in  the  statute  regarding  the 
CWS  Federal  share  limitations. 

Section  675.26 — Community  Service 
Learning  Program 

Comments:  Several  commenters  are 
concerned  about  the  proposed  language 
regarding  the  amount  of  its  CWS 
allocation  that  an  institution  may  use  to 
employ  students  under  the  CSL  program. 
One  commenter  believed  that  if  the 
purpose  of  the  CSL  program  is  to  give 
students  the  opportunity  to  work  in  a 
setting  that  offers  work-learning 
opportunities  that  relate  to  their 


educational  or  vocational  goals,  that  it 
would  be  inappropriate  for  the 
Department  to  limit  to  10%  of  the  CWS 
allocation  the  amount  that  institutions 
can  expend  for  the  CSL  program. 

Another  commenter  expressed  the 
opinion  that  the  proposed  change  was 
contrary  to  current  statutory  language. 

Discussion:  The  Secretary,  after 
further  review,  agrees  that  an  institution 
is  not  restricted  in  the  amount  of  CWS 
funds  it  may  use  for  student  wages 
under  the  CSL  program. 

Changes:  The  proposed  change  to 
§  675.28(a)  has  been  rescinded. 

Supplemental  Educational  Opportunity 
Grant  Program 

Section  676.16(f)  Payment  of  an  SEOG 

Comments:  Several  commenters 
supported  the  deletion  of  the  reference 
to  NDSL,  as  the  change  would  make  the 
SEOG  regulations  consistent  with  the 
Perkins  Loan  regulations. 

Discussion:  The  Secretary  has 
amended  the  SEOG  regulations  to  be 
consistent  with  the  Perkins  Loan 
regulations. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Parts  674, 675, 
and  676 

Education,  Loan  programs — 
education.  Student  aid.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers;  84.007  Supplemental  Educational 
Opportunity  Grant  Program:  84.033  College 
Work-Study  Program;  84.038  Perkins  Loan 
Program;  and  84.063  Pell  Grant  Program) 


Dated:  July  13, 1992. 

Lamar  Alexander, 

Secretary  of  Education. 

The  Secretary  amends  parts  674,  675, 
and  676  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  674— PERKINS  LOAN  PROGRAM 

1.  The  authority  citation  for  part  674 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087aa-1087hh  and  20 
U.S.C.  421-429,  unless  otherwise  noted. 

2.  Section  674.1  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  674.1  Purpose  and  identification  of 
common  provisions. 

*  *  *  «  * 

(b)  (1)  'iTie  Perkins  Loan  Program, 
authorized  by  Title  IV-E  of  the  Higher 
Education  Act  of  1965,  as  amended,  and 
previously  named  the  National  Direct 
Student  I^an  Program,  is  a  continuation 
of  the  National  Defense  Loan  Program 
authorized  by  Title  II  of  the  National 
Defense  Education  Act  of  1958.  All 
rights,  privileges,  duties,  functions,  and 
obligations  existing  under  Title  II  before 
the  enactment  of  Title  IV-E  continue  to 
exist. 

***** 

3.  In  §  674.2,  paragraph  (b)  is  amended 
by  adding  the  definition  of  Full-time 
graduate  or  professional  student  after 
the  definition  of  Financial  need:  by 
revising  the  title  of  Full-time  student  to 
read  Full-time  undergraduate  student 
and  adding  in  the  first  sentence  the 
word  “undergraduate”  after  the  word 
“enrolled”  and  before  the  word 
“student”;  and  by  removing  “38”  in 
paragraph  (2)  of  newly  designated  Full¬ 
time  undergraduate  student  and  adding, 
in  its  place,  “36”  to  read  as  follows: 

§  674.2  Definitions. 
***** 

(b)  *  *  * 

Full-time  graduate  or  professional 
student.  An  enrolled  graduate  or 
professional  student  who  is  carrying  a 
full-time  academic  workload  at  an 
institution  of  higher  education  as 
determined  by  that  institution  according 
to  its  own  standards  and  practices. 
***** 

4.  Section  674.8  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(3)  to  read  as  follows: 

§  674.8  Program  participation  agreement 
***** 
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(a)  The  institution  shall  establish  and 
maintain  a  Fund  and  shall  deposit  into 
the  Fund — 

***** 

(3)  Payments  of  principal,  interest,  late 
charges,  penalty  charges,  and  collection 
costs  on  loans  from  the  Fund; 

***** 

§674.18  [Amended] 

5.  In  §  674.18,  paragraph  (b)(4)  is 
amended  by  adding  “Pell  Grant,”  before 
“CWS". 

6.  Section  674.19  is  amended  by 
revising  paragraph  (e)(2)(i)  to  read  as 
follows: 

§  674.19  Fiscal  procedures  and  records. 

*  *  *  *  *  * 


(1)  An  institution  shall  maintain  a 
repayment  history  for  each  borrower. 
This  repayment  history  must  show  the 
date  and  amount  of  each  repayment 
over  the  life  of  the  loan.  It  must  also 
indicate  the  amount  of  each  repayment 
credited  to  principal,  interest,  collection 
costs,  and  either  penalty  or  late  charges. 
***** 

7.  Section  674.31  is  amended  by 
revising  paragraphs  (b)(2)(i)(B),  (b)(3) 
and  (b)(5)(iii)(A)  to  read  as  follows: 

§  674.31  Promissory  note. 
***** 

(b)  *  *  * 

(2)  *  *  * 

(i) - 

(B)  For  Direct  Loans  made  before 
October  1, 1980  and  Perkins  Loans, 
begins  9  months  after  the  borrower 
ceases  to  be  at  least  a  half-time  regular 
student  at  an  institution  of  higher 
education  or  a  comparable  institution 
outside  the  U.S.  approved  for  this 
purpose  by  the  Secretary,  and  normally 
ends  10  years  later; 
***** 

(3)  Cancellation,  The  promissory  note 
must  state  that  the  unpaid  principal, 
interest,  collection  costs,  and  either 
penalty  or  late  charges  on  the  loan  are 
canceled  upon  the  death  or  permanent 
and  total  disability  of  the  borrower. 
***** 

(5)  *  *  * 

(iii)  •  *  * 

(A)  Add  either  the  penalty  or  late 
charge  to  the  principal  the  day  after  the 
scheduled  repayment  was  due;  or 

***** 

8.  Section  674.32  is  amended  by 
revising  paragraph  (a)(2)(ii)  and  the 
authority  citation  to  read  as  follows; 

§  674.32  Special  terms:  loans  to  less  than 
half-time  student  tMMTOwers. 

(a)  *  *  * 


(2)  *  *  * 

(ii)  The  end  of  a  nine-month  period 
that  includes  the  date  the  loan  was 
made  and  began  on  the  date  the 
borrower  ceased  to  be  enrolled  as  at 
least  a  half-time  regular  student  at  an 
institution  of  higher  education  or 
comparable  institution  outside  the  U.S. 
approved  for  this  purpose  by  the 
Secretary. 

***** 

(Authority:  20  U.S.C.  1087dd) 

9.  Section  674.33  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(3)(iii) 
to  read  as  follows: 

§  674.33  Repayment 

(a)  *  *  * 

(1)  The  institution  shall  establish  a 
repayment  plan  before  the  student 
ceases  to  be  at  least  a  half-time  regular 
student. 

***** 

(3)  *  *  * 

(iii)  Accrued  interest. 

***** 

10.  Section  674.34  is  amended  by 
revising  paragraphs  (b)(1),  (c)(3),  (c)(4), 

(c) (5),  (d)(3)  introductory  text,  (d)(4) 
introductory  text,  (d)(4)(iii),  and  (e)(2)  to 
read  as  follows: 

§  674.34  Deferment  of  repayment— 
Perkins  loans. 

***** 

(b) (1)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
during  a  period  after  the  commencement 
or  resumption  of  the  repayment  period 
on  a  loan,  when  the  borrower  is  at  least 
a  half-time  regular  student  at — 
***** 

(c)  “  * 

(3)  A  Peace  Corps  volunteer  (see 
§  674.57): 

(4)  A  volimteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs)  (see  §  674.57); 

(5)  A  full-time  volunteer  in  service 
which  the  Secretary  has  determined  is 
comparable  to  service  in  the  Peace 
Corps  or  under  the  Domestic  Volunteer 
Service  Act  of  1973  (ACTION  programs). 
The  Secretary  considers  that  a  borrower 
is  providing  comparable  service  if  he  or 
she  satisfies  the  following  five  criteria: 
***** 

(d)  *  *  * 

(3)  To  qualify  for  an  internship 
deferment  as  provided  in  paragraph 

(d) (2)(ii)(A)  of  this  section,  the  borrower 
must  provide  the  institution  with  the 
following  certifications; 
***** 

(4)  To  qualify  for  an  internship 
deferment  as  provided  in  paragraph 
(d)(2)(ii)(B)  of  this  section,  the  borrower 
must  provide  the  institution  with  a 


statement  from  an  authorized  o^icial  of 
the  internship  program  certifying  that — 

***** 

(iii)  The  internship  or  residency 
program  in  which  the  borrower  has  been 
accepted  leads  to  a  degree  or  certificate 
awarded  by  an  institution  of  higher 
education,  a  hospital  or  a  health-care 
facility  that  offers  postgraduate  training. 
***** 

(e)  *  *  ‘ 

(2)  That  begins  not  later  than  six 
months  after  a  period  in  which  the 
borrower  was  at  least  a  half-time 
regular  student  at  an  eligible  institution. 

***** 

11.  Section  674.35  is  amended  by 
revising  paragraphs  (b)(1),  (c) 
introductory  text,  (c)(3),  (c)(4),  and  (g)  to 
read  as  follows: 

§  674.35  Deferment  of  repayment— Direct 
loans  made  on  or  after  October  1, 1980. 
***** 

(b)  (1)  The  borrower  need  not  repay' 
principal,  and  interest  does  not  accrue, 
during  a  period  after  the  commencement 
or  resumption  of  the  repayment  period 
on  a  loan,  when  the  borrower  is  at  least 
a  half-time  regular  student  at — 
***** 

(c)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
fyr  a  period  of  up  to  3  years  during 
which  time  the  borrower  is— 

***** 

(3)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs). 

(4)  A  full-time  volunteer  in  service 
which  the  Secretary  has  determined  is 
comparable  to  service  in  the  Peace 
Corps  or  under  the  Domestic  Volunteer 
Service  Act  of  1973  (ACTION  programs). 
The  Secretary  considers  that  a  borrower 
is  providing  comparable  service  if  he  or 
she  satisHes  the  following  five  criteria: 
***** 

(g)  No  repayment  of  principal  or 
interest  begins  until  six  months  after 
completion  of  any  period  during  which 
the  borrower  is  in  deferment  under 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

***** 

12.  Section  674.36  is  amended  by 
revising  paragraphs  (b)(1),  (c)(3),  and  (d) 
to  read  as  follows: 

§  674.36  Deferment  of  repayment— Direct 
loana  made  before  October  1, 1980  and 
Defense  loans. 

***** 

(b)  (1)  A  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
during  a  period  after  the  commencement 
or  resumption  of  the  repayment  period 
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on  a  loan,  when  the  borrower  is  at  least 
a  half-time  regular  student  at — 

*  *  *  «  * 

(c)  *  *  * 

(3)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs). 

*  •  •  *  * 

(d)  The  institution  shall  exclude  the 
deferment  periods  described  in 
paragraphs  (b)  and  (c)  of  this  section 
when  determining  the  10-year 
repayment  period. 

***** 

13.  Section  674.38  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  674.38  Postponement  of  loan 
repayments  In  anticipation  of  cancellation. 

(a)  *  *  * 

(1)  Notifies  the  institution  in  writing 
that  he  or  she  is  teaching  or  engaged  in 
other  services  that  qualify  for  loan 

\  cancellation  under  §$  674.53,  674.54, 
674.55,  674.56,  674.57  or  §  674.58. 
***** 

14.  Section  674.42  is  amended  by 
adding  a  new  paragraph  (a)(2)(x)  and 
revising  paragraph  (b)(l)(i)  to  read  as 
follows: 

§  674.42  Contact  with  the  borrower. 

(a)  *  *  * 

(2)  *  *  * 

(x)  General  information  with  respect 
to  the  average  indebtedness  of  students 
who  have  loans  at  that  institution  under 
Part  E  of  the  Higher  Education  Act  of 
1965,  as  amended. 

***** 

(b)  Contact  with  the  borrower  during 
the  initial  and  post-deferment  grace 
periods.  (l)(i)  For  loans  with  a  nine- 
month  initial  grace  period  (Direct  loans 
made  before  October  1, 19M  and 
Perkins  loans),  the  institution  shall 
contact  the  borrower  three  times  within 
the  initial  grace  period. 
***** 

15.  Section  674.43  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  and  (b)(3)  introductory  text  to  read 
as  follows: 

§  674.43  Billing  procedures. 

(a)  The  term  "billing  procedures,”  as 
used  in  this  subpart,  includes  that  series 
of  actions  routinely  performed  to  notify 
borrowers  of  payments  due  on  their 
accounts,  to  remind  borrowers  when 
payments  are  overdue,  and  to  demand 
payment  of  overdue  amounts.  An 
institution  shall  use  billing  procedures 
that  include  at  least  the  following  steps: 
***** 

(b)  *  *  * 


(3)  The  institution  shall  determine  the 
amount  of  the  late  charge  imposed  for 
loans  described  in  paragraph  (b)(2)  of 
this  section  based  on  either — 

***** 

16,  Section  674.45  is  amended  by 
revising  paragraphs  (c)(1)  introductory 
text,  (c)(l)(i)  and  (ii)(Bj,  and  adding  a 
new  paragraph  (c)(l)(iii)  to  read  as 
follows: 


§  674.45  CoHectlon  procedures. 
***** 

(c)(1)  If  the  institution,  or  the  firm  it 
engages,  pursues  collection  activity  for 
up  to  12  months  and  does  not  succeed  in 
converting  the  account  to  regular 
repayment  status,  or  the  borrower  does 
not  qualify  for  deferment,  postponement, 
or  cancellation  on  the  loan,  the 
institution  shall — 

(i)  Litigate  in  accordance  with  the 
procediu’es  in  §  674.46; 

(ii)  *  *  * 

(A)  *  *  * 

(B)  If  the  institution  first  attempted  to 
collect  the  account  by  using  a  collection 
firm,  it  shall  either  attempt  to  collect  the 
account  using  institutional  persormel,  or 
place  the  account  with  a  different 
collection  firm;  or 

(iii)  Submit  the  account  for  assignment 
to  the  Secretary  in  accordance  with  the 
procedures  set  forth  in  §  674.50. 


17.  Section  674.47  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


§  674.47  Costs  chargeable  to  the  Fund. 

(a)  •  *  * 

(2)  If  the  amoimt  recovered  fi-om  the 
borrower  does  not  suffice  to  pay  the 
amount  of  the  past-due  payments  and 
the  penalty  or  late  charges,  the 
institution  may  charge  the  Fund  for  only 
that  unpaid  portion  of  the  cost  of 
telephone  calls  to  the  borrower  made 
pursuant  to  §  674.43  to  demand  payment 
of  overdue  amounts  on  the  loan. 
***** 

18.  Section  674.49  is  amended  by 
revising  paragraphs  (c)  (1),  (2)  and  (3), 

(e)(4)(i),  (f)  introductory  text,  (f)(2), 
{f)(2)(ii)(A)  and  (f)(3),  (h)(1)  (i)  and  (ii)  to 
read  as  follows: 


§  674.49  Bankruptcy  of  borrower. 
*  *  *  *  .  * 


(c)  *  *  * 

(1)  The  institution  shall  follow  the 
procedures  in  this  paragraph  if  it  is 
properly  served  with  a  complaint  in  a 
proceeding  under  chapter  7, 11, 12,  or  13 
of  the  Bankruptcy  Code,  or  under  11 
U.S.C.  1328(b),  for  a  determination  of' 
dischargeability  under  11  U.S.C. 
523(a)(8)(B)  on  the  ground  that 
repayment  of  the  loan  would  impose  an 


undue  hardship  on  the  borrower  and  his 
or  her  dependents. 

(2)  If  more  than  seven  years  of  the 
repayment  period  on  the  loan,  excluding 
periods  of  deferment  granted  to  the 
borrower,  has  passed  before  the 
borrower  filed  the  petition  for  relief  in 
bankruptcy,  the  institution  may  not 
oppose  a  determination  of 
dischargeability  requested  under  11 
U.S.C.  523(a)(8)(B}  on  the  ground  of 
undue  hardship. 

(3)  If  less  than  seven  years  of  the 
repayment  period  on  the  loan,  excluding 
perils  of  deferment  granted  to  the 
borrower,  has  passed  before  the 
borrower  filed  the  petition  for  relief,  the 
institution  shall  determine,  on  the  basis 
of  reasonably  available  information, 
whether  repayment  of  the  loan  under 
either  the  current  repayment  schedule  or 
any  adjusted  schedule  authorized  under 
subpart  B  or  D  of  this  part  would  impose 
an  undue  hardship  on  the  borrower  and 
his  or  her  dependents. 
***** 

(e)  *  ‘  * 

(4}(i)  The  institution  shall  monitor  the 
borrower’s  compliance  with  the 
requirements  of  the  plan  confirmed  by 
the  court.  If  the  institution  determines 
that  the  debtor  has  not  made  the 
payments  required  under  the  plan,  or 
has  filed  a  request  for  a  “hardship 
discharge"  under  11  U.S.C.  1328(b),  and 
the  institution  holds  a  loan  that  entered 
repayment  status  more  than  seven 
years,  excluding  periods  of  deferment, 
before  the  borrower  filed  the  petition  for 
relief  in  bankruptcy,  the  institution  shall 
determine  from  its  own  records  and 
information  derived  from  documents 
filed  with  the  court — 
***** 

(f)  Resumption  of  collection  from  the 
borrower.  The  institution  shall  resume 
billing  and  collection  action  prescribed 
in  this  subpart  after — 

*  *  *  *  * 

(2)  The  borrower  has  received  a 
discharge  under  11  U.S.C.  727, 11  U.SvC. 
1141,  or  11  U.S.C.  1228,  imless — 

****** 

(ii)(A)  The  loan  entered  the  repayment 
period  more  than  seven  years,  excluding 
periods  of  deferment,  before  the  filing  of 
the  petition,  and 

***** 

(3)  The  borrower  has  received  a 
discharge  imder  11  U.S.C.  1328(a)  or 
1328(b),  unless — 

(i)  The  court  has  found  that  repayment 
of  the  loan  would  impose  an  imdue 
hardship  on  the  borrower  and  the 
dependents  of  the  borrower,  or 

(ii) (A)  The  loan  entered  the  repayment 
period  more  than  seven  years,  excluding 
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periods  of  deferment,  before  the  filing  of 
the  petition,  and  • 

(B)  The  borrower's  plan  approved  in 
the  bankruptcy  proceeding  made  some 
provision  with  regard  to  either  the  loan 
obligation  or  unsecured  debts  in  general. 
•  •  *  *  * 

(h)  *  *  * 

(1)  *  *  * 

(i)  A  general  order  of  dischai^e  on  a 
borrower  owing  a  student  loan 
obligation  which  entered  the  repayment 
period  more  than  seven  years,  exclusive 
of  periods  of  deferment,  from  the  date 
on  which  a  petition  for  relief  under 
Chapter  7, 11  or  12  of  the  Bankruptcy 
Code  was  filed:  or 

(ii)  A  judgment  that  repayment  of  the 
debt  would  constitute  an  undue 
hardship,  and  that  the  debt  is  therefore 
dischargeable. 

*  *  «  «  * 

§674.50  [Amended] 

19.  In  §  674.50,  paragraph  (c)(6)  is 
amended  by  changing  the  word 
"deferred"  to  read  “deferment". 

20.  In  §  674.52,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  674.52  Cancellation  procedures. 

*  «  *  *  * 

(d)  The  Secretary  considers  a 
borrower’s  loan  deferment  under 
§§  674.34,  674.35  and  674.36  to  run 
concurrently  with  any  period  for  which 
a  cancellation  for  military.  Peace  Corps, 
or  ACTION  program  service  is  granted. 

*  •  *  *  « 

§674.57  [Amended] 

21.  In  §  674.57,  paragraph  (a)(2)  is 
amended  by  adding  after  "1973"  the 
words  "(ACTION  programs)". 

22.  Appendix  A  to  part  674  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  674 — Promissory 
Note — Perkins  Loan 

Perkins  Loan  Program:  Perkins  Loan 
[Any  bracketed  clause  or  paragraph  may  be 
included  at  option  of  institution.) 

I. _ _  promise  to  pay  to 

_ (hereinafter  called  the 

Institution),  located  at _ ,  the  sum 

of  the  amounts  that  are  advanced  to  me  and 
endorsed  in  the  Schedule  of  Advances  set 
forth  below.  I  promise  to  pay  all  reasonable 
collection  costs,  including  attorney  fees  and 
other  charges,  necessary  for  the  collection  of 
any  amount  not  paid  when  due. 

I  further  understand  and  agree  that: 

/.  General 

(1)  Applicable  Law.  All  sums  advanced 
under  this  note  are  drawn  from  a  fund 
created  under  Part  E  of  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(hereinafter  called  the  Act),  and  are  subject 
to  the  Act  and  the  Federal  regulations  issued 


under  the  Act  The  terms  of  this  note  shall  be 
interpreted  in  accordance  with  the  Act  and 
Federal  Regulations,  copies  of  which  are  to 
be  kept  by  the  Institution. 

(2)  Procedures  For  Receiving  Deferment  or 
Cancellation.  I  understand  that  to  receive  a 
deferment  or  cancellation.  I  must  request  the 
deferment  or  cancellation  in  writing  from  the 
Institution,  and  must  submit  to  the  Institution 
any  documentation  required  by  the 
Institution  to  prove  that  I  qualify  for  the 
deferment  or  cancellation.  I  further 
understand  that  if  I  am  eligible  for  deferment 
or  cancellation  under  Articles  VI  through  XII, 

I  am  responsible  for  submitting  the 
appropriate  requests  on  time.  I  further 
understand  that  I  may  lose  my  deferment  and 
cancellation  benefits  if  I  fail  to  Tile  my 
request  on  time. 

II.  Interest 

Interest  shall  accrue  from  the  beginning  of 
the  repayment  period  and  shall  be  at  the 
ANNUAL  PERCENTAGE  RATE  OF  HVE 
PERCENT  (5%)  on  the  unpaid  balance,  except 
that  no  interest  shall  accrue  during  any 
deferment  period  described  in  paragraph 
Vl(l). 

III.  Repayment 

(1)  I  promise  to  repay  the  principal  and  the 
interest  that  accrues  on  it  to  the  Institution 
over  a  period  beginning  nine  (9)  months  after 
the  date  I  cease  to  be  at  least  a  half-time 
regular  student  at  an  institution  of  higher 
education,  or  at  a  comparable  institution 
outside  the  United  States  approved  for  this 
purpose  by  the  United  States  Secretary  of 
Education  (hereinafter  called  the  Secretary], 
and  ending  ten  (10)  years  later,  unless  that 
period  is  [shortened  under  paragraph  III(5), 
or]  extended  under  paragraphs  III(4),  111(7) 
(extensions),  or  VI(1]  (deferments). 

(2)  Upon  my  written  request,  the  repayment 
period  may  start  on  a  date  earlier  than  the 
one  indicated  in  paragraph  111(1). 

(3)  (A)  I  promise  to  repay  the  principal  and 
interest  over  the  course  of  the  repayment 
period  in  equal  monthly,  bimonthly,  or 
quarterly  installments,  as  determined  by  the 
Institution.  I  understand  that  if  my 
installment  payment  for  all  the  loans  made  to 
me  by  the  Institution  is  not  a  multiple  of  $5, 
the  Institution  may  round  that  payment  to  the 
next  highest  dollar  amount  that  is  a  multiple 
of  $5. 

(B)  Notwithstanding  paragraph  III(3)(A], 
upon  my  written  request,  repayment  may  be 
made  in  graduated  installments  in 
accordance  with  a  schedule  approved  by  the 
Secretary. 

(4)  Notwithstanding  paragraph  111(1).  if  I 
qualify  as  a  low-income  individual  during  the 
repayment  period,  the  Institution,  upon  my 
written  request,  may  extend  the  repayment 
period  for  up  to  an  additional  ten  (10)  years 
and  may  adjust  any  repayment  schedule  to 
reflect  my  income. 

[(5)  (A)  If  the  monthly  rate  that  would  be 
established  under  paragraph  111(1],  or  the 
total  monthly  repayment  rate  of  principal  and 
interest  on  all  my  Perkins  Loans,  including 
this  loan,  is  less  than  $30  per  month,  I  shall 
repay  the  principal  and  interest  on  this  loan 
at  the  rate  of  $30  per  month  (which  includes 
both  principal  and  interest). 


(5)  (B)  If  I  have  received  Perkins  Loans 
from  other  institutions  and  the  total  monthly 
repayment  rate  on  those  loans  is  less  than 
$30,  the  $30  monthly  payment  established 
under  subparagraph  111(5)  (A)  includes  the 
amounts  I  owe  on  all  my  outstanding  Perkins 
Loans,  including  those  received  from  other 
institutions.  The  portion  of  the  $30  monthly 
payment  that  will  be  applied  to  this  loan  will 
be  the  difference  between  $30  and  the  total  of 
the  amounts  owed  at  a  monthly  rate  on  my 
other  Perkins  Loans. 

(6)  The  Institution  may  permit  me  to  pay 
less  than  the  rate  of  $30  per  month  for  a 
period  of  not  more  than  one  (1)  year  where 
necessary  to  avoid  hardship  to  me  unless  that 
action  would  extend  the  repayment  period  in 
paragraph  Ill(l).] 

(7)  The  Institution  may,  upon  my  written 
request,  reduce  any  scheduled  repayments  or 
extend  the  repayment  period  indicated  in 
paragraph  III(l),  if.  in  its  opinion, 
circumstances  such  as  prolonged  illness  or 
unemployment  prevent  me  from  making  the 
scheduled  payments.  However,  interest  shall 
continue  to  accrue. 

IV.  Prepayment 

(1)  I  may,  at  my  option  and  without 
penalty,  prepay  all  or  any  part  of  the 
principal,  plus  any  accrued  interest  thereon, 
at  any  time. 

(2)  Amounts  I  repay  in  the  academic  year 
in  which  the  loan  was  made  and  the  initial 
grace  period  has  not  ended  will  be  used  to 
reduce  the  amount  of  the  loan  and  will  not  be 
considered  a  prepayment. 

(3)  If  I  repay  amounts  during  the  academic 
year  in  which  the  loan  was  made  and  the 
initial  grace  period  ended,  only  those 
amounts  in  excess  of  the  amount  due  for  any 
repayment  period  shall  be  considered  a 
prepayment. 

(4)  If,  in  an  academic  year  other  than  the 
award  year  in  which  the  loan  was  made,  I 
repay  more  than  the  amount  due  for  an 
installment,  the  excess  will  be  used  to  repay 
principal  unless  I  designate  it  as  an  advance 
payment  of  the  next  regular  installment. 

V.  Default 

(1)  The  Institution  may,  at  its  option, 
declare  my  loan  to  be  in  default  and  may 
demand  immediate  payment  of  the  entire 
unpaid  balance  of  the  loan,  including 
principal,  interest,  late  charges,  and 
collection  costs,  if — 

(A)  I  do  not  make  a  scheduled  payment 
when  due  under  the  repayment  schedule 
established  by  the  Institution,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI,  VII, 
VIII,  IX.  X.  XL  or  XII  of  this  agreement. 

(2)  I  understand  that  if  I  default  on  my  loan, 
the  Institution  may  disclose  that  I  have 
defaulted,  along  with  other  relevant 
information,  to  credit  bureau  organizations. 

(3)  Further,  I  understand  that  if  I  default  on 
my  loan  and  the  loan  is  assigned  to  the 
Secretary  for  collection,  the  Secretary  may 
disclose  that  I  have  defaulted,  along  with 
other  relevant  information,  to  credit  bureau 
organizations. 
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(4)  I  understand  that  if  1  default  on  my  loan, 

I  then  will  lose  my  right  to  defer  repayments. 

(5)  1  understand  that  if  the  Institution 
accelerates  the  loan  under  paragraph  V(l),  I 
then  will  lose  my  right  to  receive  a 
cancellation  of  a  portion  of  my  loan  for  any 
teaching.  Head  Start  military,  volunteer,  law 
enforcement,  or  corrections  service  described 
in  Articles  VU,  Vllt  IX,  X.  and  XI  performed 
after  the  date  the  Institution  accelerated  the 
loan. 

(6)  I  understand  that  failure  to  pay  this 
obligation  under  the  terms  agreed  upon  will 
prevent  my  obtaining  additional  student 
financial  aid  authorized  under  Title  IV  of  the 
Higher  Education  Act  of  1965,  as  amended, 
until  1  have  made  arrangements  that  are 
satisfactory  to  the  Institution  or  the  Secretary 
regarding  the  repajonent  of  the  loan. 

VI.  Deferment 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  may  defer  making  scheduled 
installment  payments,  and  will  not  be  liable 
for  any  interest  that  might  otherwise  accrue, 
during  the  following  periods: 

(A)  While  I  am  enrolled  and  in  attendance 
as  at  least  a  half-time  regular  student  at  an 
institution  of  higher  education  or  at  a 
comparable  institution  outside  the  United 
States  approved  for  this  purpose  by  the 
Secretary. 

(B)  For  any  period  not  to  exceed  three  (3) 
years  during  which  I  am — 

(i)  On  full-time  active  duty  as  a  member  of 
the  Armed  Forces  of  the  United  States  (Army, 
Navy,  Air  Force,  Marine  Corps,  or  Coast 
Guard)  or  the  National  Oceanic  and 
Atmospheric  Administration  Corps,  or  as  an 
officer  on  full-time  active  duty  in  the 
Commissioned  Corps  of  the  United  States 
Public  Health  Service. 

(ii)  In  service  as  a  volunteer  under  the 
Peace  Corps  Act 

(iii)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs], 

(iv)  A  full-time  volunteer  in  a  tax-exempt 
organization  performing  service  comparable 
to  the  service  performed  in  the  Peace  Corps 
or  under  the  Domestic  Volunteer  Service  Act 
of  1973  (ACTION  programs),  or 

(v)  Tempiorarily  totally  disabled  as 
established  by  an  affidavit  of  a  qualihed 
physician,  or  unable  to  secure  employment 
because  I  am  providing  care  required  by  my 
dependent  who  is  so  disabled. 

(C)  For  a  period  not  in  excess  of  two  (2) 
years — 

(i)  After  I  receive  a  baccalaureate  or 
professional  degree  during  which  time  I  am 
serving  in  an  internship  that  is  required  in 
order  that  I  may  receive  professional 
recognition  required  to  begin  my  professional 
practice  or  service,  or 

(ii)  Serving  in  an  internship  or  residency 
program  leading  to  a  degree  or  certificate 
awarded  by  an  institution  of  higher 
education,  a  hospital,  or  a  health-care  facility 
that  offers  postgraduate  training. 

(D)  For  a  period  not  in  excess  of  one  (1) 
year  during  which,  if  I  am  a  mother  of 
preschool  age  children.  I  have  entered  or 
reentered  the  work  force,  and  am  being  paid 
at  a  rate  that  does  not  exceed  $1  more  than 


the  minimiun  hourly  wage  established  by 
section  6  of  the  Fair  Labor  Standards  Act  of 
1938. 

(E)  For  a  period  not  in  excess  of  six  (6) 
months — 

(1)  That  follows  by  six  (6)  months  or  less  a 
period  during  which  I  was  enrolled  as  at  least 
a  half-time  regular  student  at  an  eligible 
institution;  and 

(ii)  During  which  I  am  pregnant,  caring  for 
my  newborn  baby,  or  caring  for  a  child 
immediately  after  he  or  she  was  placed  with 
me  through  adoption  and  I  am  neither 
attending  an  eligible  institution  of  higher 
education  nor  gainfully  employed. 

(F)  During  a  six  (6)  month  period 
immediately  following  the  expiration  of  any 
deferment  provided  in  paragraphs  V1(1)(A) 
through  V1(1)(E). 

(2)  The  Institution  may,  upon  my  written 
request,  defer  my  scheduled  repayments  if  it 
determines  that  the  deferment  is  necessary  to 
avoid  a  Financial  hardship  for  me.  Interest, 
however,  will  continue  to  accrue. 

VII.  Cancellation  for  Teaching 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
service — 

(A)  As  a  full-time  teacher  in  a  public  or 
other  nonprofit  elementary'  or  secondary 
school  in  the  school  district  of  a  local 
educational  agency  that  is  eligible  in  such 
year  of  service  for  funds  under  Chapter  1  of 
the  Education  Consolidation  and 
Improvement  Act  of  1981,  as  amended,  and 
which  has  been  designated  by  the  Secretary 
(after  consultation  with  each  State 
Department  of  Education]  in  accordance  with 
the  provisions  of  section  465(a)(2]  of  the  Act 
as  a  school  with  a  high  concentration  of 
students  from  low-income  families.  An 
official  Directory  of  designated  low-income 
schools  is  published  annually  by  the 
Secretary. 

(B)  As  a  full-time  teacher  of  handicapped 
children  (including  those  who  are  mentally 
retarded,  hard-of-hearing,  deaf,  speech-  and 
language-impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  have  specific 
learning  disabilities,  or  are  otherwise  health- 
impair^  children,  who  by  reason  thereof 
require  special  education  and  related 
services);  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system. 

(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  teaching  service 
at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  impaid 
balance  accruing  during  that  year  will  be 
canceled  for  each  of  the  first  and  second 
complete  academic  years  of  that  teaching 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  academic  years  of  that 
teaching  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  l»lance  accruing 
during  that  year  for  the  fifth  complete 
academic  year  of  that  teaching  service. 


VIII.  Head  Start  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  1  perform  service 
as  a  full-time  staff  member  in  a  Head  Start 
program  if — 

(A)  That  Head  Start  program  is  operated 
for  a  period  that  is  comparable  to  a  full 
school  year  in  the  locality,  and 

(B)  My  salary  is  not  more  than  the  salary  of 
a  comparable  employee  of  the  local 
educational  agency. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
15  percent  of  the  total  principal  amount  plus 
interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  school 
year  or  equivalent  period  of  service  in  a  Head 
Start  program. 

(3)  Head  Start  is  a  preschool  program 
carried  out  under  the  Head  Start  Act. 

IX.  Military  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  50 
percent  of  the  principal  amount  of  this  loan 
plus  the  interest  thereon  canceled  if  I  serve 
as  a  member  of  the  Armed  Forces  of  the 
United  States  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section  310  of 
Title  37  of  the  United  States  Code. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
12V^  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  year  of 
such  service. 

X.  Volunteer  Service  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  70 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
service — 

(A)  As  a  volunteer  under  the  Peace  Corps 
Act;  or 

(B)  As  a  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs). 

(2)  This  loan  will  be  canceled  at  the 
following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
canceled  for  each  of  the  first  and  second 
twelve  (12)  month  periods  of  volunteer 
service  completed; 

(B)  20  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
canceled  for  each  of  the  third  and  fourth 
twelve  (12)  month  periods  of  volunteer 
service  completed. 

XI.  Law  Enforcement  or  Corrections  Officer 
Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution.  1  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
qualifying  service  after  the  period  for  which  I 
received  the  loan — 
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(A)  As  a  full-time  law  enforcement  officer 
for  an  eligible  local.  State,  or  Federal  law 
enforcement  agency,  or 

(B)  As  a  full-time  corrections  o^icer  for  an 
eligible  local.  State,  or  Federal  corrections 
agency. 

(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  law  enforcement 
or  corrections  service  at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  for  each  of 
the  hrst  and  second  complete  years  of  that 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  years  of  that  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  the  year  for  the  fifth  complete  year  of 
that  service. 

XII.  Death  and  Disability  Cancellation 

(1)  In  the  event  of  my  death,  the  total 
amount  owed  on  this  loan  will  be  canceled. 

(2)  If  I  become  permanently  and  totally 
disabled  after  I  receive  this  loan,  the 
Institution  will  cancel  the  total  amount  of  this 
loan. 

XIII.  Change  in  Name,  Address.  Telephone 
Number,  or  Social  Security  Number 

I  am  responsible,  and  any  endorser  is 
responsible,  for  informing  the  Institution  of 
any  change  or  changes  in  name,  address, 
telephone  number,  or  Social  Security  number. 

XIV.  Late  Charge 

(1)  The  Institution  will  impose  a  late  charge 
if — 

(A)  I  do  not  make  a  scheduled  payment 
when  it  is  due,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due. 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI,  VII, 
Vin,  DC,  X,  XI,  and  XII  of  this  agreement. 

(2)  No  charge  may  exceed  20  percent  of  my 
monthly,  bimonthly,  or  quarterly  payment. 

(3KA)  The  Institution  may — 

(i)  Add  the  late  charge  to  the  principal  the 
day  after  the  scheduled  repayment  was  due; 
or 

(ii)  Include  it  with  the  next  scheduled 
repayment  after  I  have  received  notice  of  the 
late  charge. 

(B)  If  the  Institution  elects  to  add  the  late 
charge  to  the  outstanding  principal  of  the 
loan,  it  must  so  inform  me  before  the  due 
date  of  the  next  installment. 

XV.  Assignment 

(1)  This  note  may  be  assigned  by  the 
Institution  only  to— 

(A)  The  United  States; 

(B)  Another  institution  upon  my  transfer  to 
that  institution  if  that  institution  is 
participating  in  this  program;  or 

(C)  Another  institution  approved  by  the 
Secretary. 

(2)  The  provisions  of  this  note  that  relate  to 
the  Institution  shall,  where  appropriate, 
relate  to  an  assignee. 


XVI.  Prior  Loans 

I  hereby  certify  that  I  have  listed  below  all 
of  the  Pei^ns  Loans  I  have  obtained  at  other 
institutions.  (If  no  prior  loans  have  been 
received,  state  “None.’') 


Perkins  Loans  at  Other  Institutions 


Amount 

Oats 

Institution 

1 . 

2 . J 

3 . . ! 

4 . J 

XVII.  Schedule  of  Advances 
The  following  amounts  were  advanced  to 
me  under  this  loan  agreement  on  the  dates 
indicated: 


Amount 

Date 

Signature  of 
borrower 

1 . 

2 . 

3 . 

4 . 

NOTICE  TO  BORROWER:  DO  NOT  SIGN 
THIS  NOTE  BEFORE  YOU  READ  IT.  I 
UNDERSTAND  AND  AGREE  TO  ALL  OF 
THE  FOREGOING  TERMS  AND 
CONDITIONS. 

[Hiis  note  is  signed  as  a  sealed 
instrument.) 

Signature _ l(seal)] 

Date _ Ifl _ 

Permanent  Address  (Street  or  Box  Number. 
City,  State,  and  Zip  Code) 


Social  Security  Number  (borrower  must 
provide) 


The  borrower  and  Institution  shall  execute 
this  note  without  security  and  without 
endorsement  unless  the  borrower  is  a  minor 
and  this  note  would  not  under  the  law  of  the 
State  in  which  the  Institution  is  located, 
create  a  binding  obligation.  If  the  borrower  is 
a  minor  and  this  note  would  not  therefore  be 
legally  binding,  the  Institution  shall  require  a 
cosigner  to  this  note. 

I  agree  to  repay  all  amounts  due  on  this 
loan  if  the  borrower  fails  to  do  so  in 
accordance  with  the  terms  of  the  note. 
Signature  of  cosigner 


[(sea!)! 

Date _ 19 - 

Permanent  Address  (Street  or  Box  Number. 
City,  State,  and  Zip  Code) 


Social  Security  Number  (cosigner  must 
provide) 


The  Institution  shall  provide  a  copy  of  this 
note  to  you  and  any  cosigner  and  you  should 
retain  the  copy  for  your  records. 


(Authority:  20  U.S.C.1067dd) 

23.  Appendix  B  to  part  674  is  revised 
to  read  as  follows: 

Appendix  B  to  Part  674 — Promissory 
Note— Direct  Loan 

Perkins  Loan  Program:  Direct  Loan 

[Any  bracketed  clause  or  paragraph  may 
be  included  at  option  of  institution.) 

1.  t  promise  to  pay  to 

_ (hereinafter  called  the 

Institution),  located  at  - 

the  sum  of  the  amounts  that  are  advanced  to 
me  and  endorsed  in  the  Schedule  of 
Advances  set  forth  below.  I  promise  to  pay 
all  reasonable  collection  costs,  including 
attorney  fees  and  other  charges,  necessary 
for  the  collection  of  any  amount  not  paid 
when  due. 

I  further  understand  and  agree  that: 

I.  General 

(1)  Applicable  Law.  All  sums  advanced 
under  this  note  are  drawn  from  a  fund 
created  under  Part  E  of  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(hereinafter  called  the  Act),  and  are  subject 
to  the  Act  and  the  Federal  Regulations  issued 
under  the  Act.  The  terms  of  this  note  shall  be 
interpreted  in  accordance  with  the  Act  and 
Federal  Regulations,  copies  of  which  are  to 
be  kept  by  the  Institution. 

(2)  Procedures  for  Receiving  Deferment  or 
Cancellation.  I  understand  that  to  receive  a 
deferment  or  cancellation,  I  must  request  the 
deferment  or  cancellation  in  writing  from  the 
Institution,  and  must  submit  to  the  Institution 
any  documentation  required  by  the 
Institution  to  prove  that  I  qualify  for  the 
deferment  or  cancellation.  I  further 
understand  that  if  I  am  eligible  for  deferment 
or  cancellation  under  Articles  VI  through  XI,  I 
am  responsible  for  submitting  the  appropriate 
requests  on  time.  I  further  understand  that  I 
may  lose  my  deferment  and  cancellation 
benefits  if  I  fail  to  file  my  request  on  time. 

II.  Interest 

Interest  shall  accrue  from  the  beginning  of 
the  repayment  period  and  shall  be  at  the 
ANNUAL  PERCENTAGE  RATE  OF  FIVE 
PERCENT  (5%)  on  the  unpaid  balance,  except 
that  no  interest  shall  accrue  during  any 
deferment  period  described  in  paragraph 
Vl(l). 

III.  Repayment 

(1)  I  promise  to  repay  the  principal  and  the 
interest  that  accrues  on  it  to  the  Institution 
over  a  period  beginning  six  (6)  months  after 
the  date  I  cease  to  be  at  least  a  half-time 
regular  student  at  an  institution  of  higher 
education  or  at  a  comparable  institution 
outside  the  United  States  approved  for  this 
purpose  by  the  United  States  Secretary  of 
Education  (hereinafter  called  the  Secretary), 
and  ending  ten  (10)  years  later,  unless  that 
period  is  [shortened  under  paragraph  III(5), 
or)  exten^d  under  paragraph  111(4).  111(7) 
(extensions),  or  VI(1)  (deferments). 

(2)  Upon  my  written  request,  the  repayment 
period  may  start  on  a  date  earlier  than  the 
one  indicated  in  paragraph  111(1). 
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(3) (A]  I  promise  to  repay  the  principal  and 
interest  over  the  course  of  the  repayment 
period  in  equal  monthly,  bimonthly,  or 
quarterly  installments,  as  determined  by  the 
Institution.  1  understand  that  if  my 
installment  payment  for  all  the  loans  made  to 
me  by  the  Institution  is  not  a  multiple  of  $5, 
the  Institution  may  round  that  payment  to  the 
next  highest  dollar  amount  that  is  a  multiple 
of  $5. 

(B)  Notwithstanding  paragraph  III(3)(A), 
upon  my  written  request,  repayment  may  be 
made  in  graduated  installments  in 
accordance  with  a  schedule  approved  by  the 
Secretary. 

(4)  Notwithstanding  paragraph  111(1),  if  I 
qualify  as  a  low-income  individual  during  the 
repayment  period,  the  Institution,  upon  my 
written  request,  may  extend  the  repayment 
period  for  up  to  an  additional  ten  (10)  years, 
and  may  adjust  any  repayment  schedule  to 
reflect  my  income. 

[(5)(A)  If  the  monthly  rate  that  would  be 
established  imder  paragraph  111(1),  or  the 
total  monthly  repayment  rate  of  principal  and 
interest  on  all  my  Direct,  Defense  and  Perkins 
Loans,  including  this  loan,  is  less  than  $30  per 
month,  I  shall  repay  the  principal  and  interest 
on  this  loan  at  the  rate  of  $30  per  month 
(which  includes  both  principal  and  interest). 

(5) (B)  If  I  have  received  Direct,  Defense 
and  Perkins  Loans  from  other  institutions  and 
the  total  monthly  repayment  rate  on  those 
loans  is  less  than  $^,  the  $30  monthly 
payment  established  under  subparagraph 
1II(5)(A)  includes  the  amounts  I  owe  on  all  my 
outstanding  Direct,  Defense,  and  Perkins 
Loans,  including  those  received  from  other 
institutions.  The  portion  of  the  $30  monthly 
payment  that  will  be  applied  to  this  loan  will 
be  the  difrerence  between  $30  and  the  total  of 
the  amounts  owed  at  a  monthly  rate  on  my 
other  Direct,  Defense  and  Perkins  Loans. 

(6)  The  Institution  may  permit  me  to  pay 
less  than  the  rate  of  $30  per  month  for  a 
period  of  not  more  than  one  (1)  year  where 
necessary  to  avoid  hardship  to  me  unless  that 
action  would  extend  the  repayment  period  in 
paragraph  III(l).] 

(7)  The  Institution  may,  upon  my  written 
request,  reduce  any  scheduled  repayments  or 
extend  the  repayment  period  indicated  in 
paragraph  111(1),  if,  in  its  opinion, 
circiunstances  such  as  prolonged  illness  or 
unemployment  prevent  me  from  making  the 
scheduled  repayments.  However,  interest 
shall  continue  to  accrue. 

IV.  Prepayment 

(1)  I  may,  at  my  option  and  without 
penalty,  prepay  all  or  any  part  of  the 
principal,  plus  any  accrued  interest  thereon, 
at  any  time. 

(2)  Amounts  I  repay  in  the  academic  year 
in  which  the  loan  was  made  and  the  initial 
grace  period  has  not  ended  will  be  used  to 
reduce  the  amount  of  the  loan  and  will  not  be 
considered  a  prepayment. 

(3)  If  I  repay  amounts  during  the  academic 
year  in  which  the  loan  was  made  and  the 
initial  grace  period  ended,  only  those 
amounts  in  excess  of  the  amount  due  for  any 
repayment  period  shall  be  considered  a 
prepayment. 

(4)  If,  in  an  academic  year  other  than  the 
award  year  in  which  the  loan  was  made,  I 


repay  more  than  the  amount  due  for  an 
installment,  the  excess  will  be  used  to  repay 
principal  unless  1  designate  it  as  an  advance 
payment  of  the  next  re^ar  installment. 

V.  Default 

(1)  The  Institution  may,  at  its  option, 
declare  my  loan  to  be  in  default  and  may 
demand  immediate  payment  of  the  entire 
unpaid  balance  of  the  loan,  including 
principal,  interest,  late  charges,  and 
collection  costs,  if — 

(A)  I  do  not  make  a  scheduled  payment 
when  due  under  the  repayment  schedule 
established  by  the  Institution,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI,  VII, 
VIII,  IX,  X,  or  XI  of  this  agreement. 

(2)  I  understand  that  if  I  default  on  my  loan, 
the  Institution  may  disclose  that  I  have 
defaulted,  along  with  other  relevant 
information,  to  credit  bureau  organizations. 

(3)  Further,  I  understand  that  if  I  default  on 
my  loan  and  the  loan  is  assigned  to  the 
Secretary  for  collection,  the  Secretary  may 
disclose  that  I  have  defaulted,  along  with 
other  relevant  information,  to  credit  bureau 
organizations. 

(4)  I  imderstand  that  if  I  default  on  my  loan, 

I  then  will  lose  my  right  to  defer  repayments. 

(5)  I  understand  that  if  the  Institution 
accelerates  the  loan  under  paragraph  V(l),  I 
then  will  lose  my  right  to  receive  a 
cancellation  of  a  portion  of  my  loan  for  any 
teaching.  Head  Start,  military,  law 
enforcement,  or  corrections  service  described 
in  Articles  VII,  VIII,  IX  and  X.  performed 
after  the  date  the  Institution  accelerated  the 
loan. 

(6)  I  understand  that  failure  to  pay  this 
obligation  under  the  terms  agreed  upon  will 
prevent  my  obtaining  additional  student 
financial  aid  authorized  under  Title  IV  of  the 
Higher  Education  Act  of  1965,  as  amended, 
until  I  have  made  arrangements  that  are 
satisfactory  to  the  Institution  or  the  Secretary 
regarding  the  repayment  of  the  loan. 

VI.  Deferment 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  may  defer  making  scheduled 
installment  payments,  and  will  not  be  liable 
for  any  interest  that  might  otherwise  accrue, 
during  the  following  periods: 

(A)  While  I  am  enrolled  and  in  attendance 
as  at  least  a  half-time  regular  student  at  an 
institution  of  higher  education  or  at  a 
comparable  institution  outside  the  United 
States  approved  for  this  purpose  by  the 
Secretary. 

(B)  For  any  period  not  to  exceed  three  (3) 
years  during  which  I  am — 

(i)  On  full-time  active  duty  as  a  member  of 
the  Armed  Forces  of  the  United  States  (Army, 
Navy,  Air  Force,  Marine  Corps,  or  Coast 
Guard)  or  as  an  officer  on  full-time  active 
duty  in  the  Commissioned  Corps  of  the  U.S. 
Public  Health  Service, 

(ii)  In  service  as  a  volunteer  under  the 
Peace  Corps  Act, 

(iii)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs). 


(iv)  A  full-time  volunteer  in  a  tax-exempt 
organization  performing  service  comparable 
to  the  service  performed  in  the  Peace  Corps 
or  under  the  Domestic  Volunteer  Service  Act 
of  1973  (ACTION  programs),  or 

(v)  Temporarily  totally  disabled  as 
established  by  an  affidavit  of  a  qualified 
physician,  or  unable  to  secure  employment 
because  I  am  providing  care  required  by  my 
spouse  who  is  so  disabled. 

(C)  For  a  period  not  in  excess  of  two  (2) 
years  after  I  receive  a  baccalaureate  or 
professional  degree  during  which  time  I  am 
serving  in  an  internship  that  is  required  in 
order  that  I  may  receive  professional 
recognition  required  to  begin  my  professional 
practice  or  service. 

(D)  During  a  six  (6)  month  period  following 
the  expiration  of  my  deferment  in  paragraph 
VI(1)(A)  through  VI(1)(C). 

(2)  In  addition,  the  Institution  may  permit 
me  to  defer  making  scheduled  installment 
payments  if  it  determines  that  the  deferment 
is  necessary  to  avoid  a  frnancial  hardship  for 
me.  1  will  be  required  to  repay  interest  that 
accrues  during  this  period  of  deferment. 

VII.  Cancellatian  for  Teaching 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
service — 

(A)  As  a  full-time  teacher  in  srpublic  or 
other  nonprofit  elementary  or  secondary 
school  in  the  school  district  of  a  local 
educational  agency  that  is  eligible  in  such 
year  of  service  for  funds  under  Chapter  1  of 
the  Education  Consolidation  and 
Improvement  Act  of  1981,  as  amended,  and 
which  has  been  designated  by  the  Secretary 
(after  consultation  with  each  State 
Department  of  Education)  in  accordance  with 
the  provisions  of  section  465(a)(2)  of  the  Act 
as  a  school  with  a  high  concentration  of 
students  from  low-income  families.  An 
official  Directory  of  designated  low-income 
schools  is  published  annually  by  the 
Secretary. 

(B)  As  a  full-time  teacher  of  handicapped 
children  (including  those  who  are  mentally 
retarded,  hard-of-hearing,  deaf,  speech-  and 
language-impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  have  specific 
learning  disabilities,  or  are  otherwise  health- 
impaired  children,  who  by  reason  thereof 
require  special  education  and  related 
services)  in  a  public  or  other  nonprofit 

'  elementary  or  secondary  school  system. 

(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  teaching  service 
at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
canceled  for  each  of  the  frrst  and  second 
complete  academic  years  of  that  teaching 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  academic  years  of  that 
teaching  service,  and 
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(C)  30  percent  for  the  total  principal 
amount  plus  interest  on  the  unpaid  balance 
accruing  during  that  year  for  the  fifth 
complete  academic  year  cf  that  teaching 
service. 

VIII.  Head  Start  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution.  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform  service 
as  a  full-time  staff  member  in  a  Head  Start 
program  if — 

(A)  Tliat  Head  Start  program  is  operated 
for  a  period  that  is  comparable  to  a  full 
school  year  in  the  locality,  and 

(B)  My  salary  is  not  more  than  the  salary  of 
a  comparable  employee  of  the  local 
educational  agency. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
15  percent  of  the  total  principal  amount  plus 
interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  school 
year  or  equivalent  period  of  service  in  a  Head 
Start  program. 

(3)  Head  Start  is  a  preschool  program 
carried  out  under  the  Head  Start  Act. 

IX.  Military  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  50 
percent  of  the  principal  amount  of  this  loan 
plus  the  interest  thereon  canceled  if  I  serve 
as  a  member  of  the  Armed  Forces  of  the 
United  States  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section  310  of 
Title  37  of  the  United  States  Code. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
12  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  year  of 
such  service. 

X.  Law  Enforcement  or  Corrections  Officer 
Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
qualifying  service  after  the  period  for  which  I 
received  the  loan — 

(A)  As  a  full-time  law  enforcement  officer 
for  an  eligible  local.  State,  or  Federal  law 
enforcement  agency;  or 

(B)  As  a  full-time  corrections  officer  for  an 
eligible  local.  State,  or  Federal  corrections 
agency. 

(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  law  enforcement 
or  corrections  service  at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  for  each  of 
the  first  and  second  complete  years  of  that 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  years  of  that  service,  and 

(C)  30  percent  of  the  total  principal  amotmt 
plus  interest  on  the  unpaid  balance  accruing 
during  the  year  for  the  fifth  complete  year  of 
that  service. 


XI.  Death  and  Disability  Cancellation 

(1)  In  the  event  of  my  death,  the  total 
amount  owed  on  this  loan  will  be  canceled. 

(2)  If  I  become  permanently  and  totally 
disabled  after  I  receive  this  loan,  the 
Institution  will  cancel  the  total  amount  of  this 
loan. 

XII.  Change  in  Name,  Address,  Telephone 
Number,  or  Social  Security  Number 

I  am  responsible,  and  any  endorser  is 
responsible,  for  informing  the  Institution  of 
any  change  or  changes  in  name,  address, 
telephone  number,  or  Social  Security  number. 

XUI.  Late  Charge 

(1)  The  Institution  will  impose  a  late  charge 
if — 

(A)  I  do  not  make  a  scheduled  payment 
when  it  is  due.  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  1  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI,  VII, 
VIII,  IX,  X,  and  XI  of  this  agreement. 

(2)  No  charge  may  exceed  20  percent  of  my 
monthly,  bimonthly,  or  quarterly  payment. 

(3)  (A)  The  Institution  may — 

(i)  Add  the  late  charge  to  the  principal  the 
day  after  the  scheduled  repayment  was  due; 
or 

(ii)  Include  it  with  the  next  scheduled 
repayment  after  I  have  received  notice  of  the 
late  charge. 

(8)  If  the  Institution  elects  to  add  the  late 
charge  to  the  outstanding  principal  of  the 
loan,  it  must  so  inform  me  before  the  due 
date  of  the  next  installment. 

XIV.  Assignment 

(1)  This  note  may  be  assigned  by  the 
Institution  only  to — 

(A)  The  United  States; 

(B)  Another  Institution  upon  my  transfer  to 
that  institution  if  that  institution  is 
participating  in  this  program;  or 

(C)  Another  institution  approved  by  the 
Secretary. 

(2)  The  provisions  of  this  note  that  relate  to 
the  Institution  shall,  where  appropriate, 
relate  to  an  assignee. 

XV.  Prior  Loans 

1  hereby  certify  that  1  have  listed  below  all 
of  the  Perkins  Loans,  National  Direct  Student 
Loans,  and  National  Defense  Student  Loans  I 
have  obtained  at  other  institutions.  (If  no 
prior  loans  have  been  received,  state 
"None".) 

Perkins  Loans,  National  Direct  Stu¬ 
dent  Loans,  and  National  Defense 
Student  Loans  at  Other  Institu¬ 
tions 


- 1 

Amount 

■  Date 

Institution 

1  . 

2  . 

3  _ 

4 

XVI.  Schedule  of  Advances 
The  following  amounts  were  advanced  to 
me  under  this  loan  agreement  on  the  dates 
indicated: 


Amount 

Date 

Signature  of 
txxTOwer 

1 . 

2 

3 . 

4 . 

"  1 

Notice  to  Borrower;  Do  not  sign  this  note 
before  you  read  it.  I  understand  and  agree  to 
all  the  foregoing  terms  and  conditions. 

[This  note  is  signed  as  a  sealed  instrument.) 

Signature _ l(seal)] 

Date _ ,  19 _ 

Permanent  Address  (Street  or  Box  Number. 
City,  State,  and  Zip  Code) 

Social  Security  Number  (borrower  must  pro¬ 
vide)  — 

The  borrower  and  Institution  shall  execute 
this  note  without  security  and  without 
endorsement  unless  the  borrower  is  a  minor 
and  this  note  would  not,  under  the  law  of  the 
State  in  which  the  Institution  is  located, 
create  a  binding  obligation.  If  the  borrower  is 
a  minor  and  this  note  would  not.  therefore,  be 
legally  binding,  the  Institution,  shall  require  a 
cosigner  to  this  note. 

I  agree  to  repay  all  amounts  due  on  this 
loan  if  the  borrower  fails  to  do  so  in 
accordance  with  the  terms  of  the  note. 

Signature  of  Cosigner _ _ _ ((seal)] 

Date _ _  19 _ 

Permanent  Address  (Street  or  Box  Number. 
City.  State,  and  Zip  Code) 

Social  Security  Number  (cosigner  must  pro¬ 
vide)  — 

The  Institution  shall  provide  a  copy  of  this 
note  to  you  and  any  cosigner  and  you  should 
retain  the  copy  for  your  records. 

(Authority:  20  U.S.C.1087dd.) 

24.  Appendix  C  to  part  674  is  revised  to 
read  as  follows: 

Appendix  C  to  Part  674 — Promissory 
Note — Perkins  Loan — Less  Than  Half- 
Time  Student  Borrower 

Perkins  Loan  Program:  Perkins  Loan 

[Any  bracketed  clause  or  paragraphs  may 
be  included  at  option  of  institution.) 

1. _ .  promise  to  pay  to _ 

(hereinafter  called  the  Institution),  located  at 

_ the  sum  of  the  amounts  that  are 

advanced  to  me  and  endorsed  in  the 
Schedule  of  Advances  set  forth  below.  I 
promise  to  pay  all  reasonable  collection 
costs,  including  attorney  fees  and  other 
charges,  necessary  for  the  collection  of  any 
amount  not  paid  when  due. 

I  further  understand  and  agree  that: 

/.  General 

(1)  Applicable  Law.  All  sums  advanced 
under  this  note  are  drawn  from  a  fund 
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created  under  Part  E  of  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(hereinafter  called  the  Act],  and  are  subject 
to  the  Act  and  the  Federal  Regulations  issued 
under  the  Act.  The  terms  of  this  note  shall  be 
interpreted  in  accordance  with  the  Act  and 
Federal  Regulations,  copies  of  which  are  to 
be  kept  by  the  Institution. 

(2)  Procedures  for  Receiving  Deferment  or 
Cancellation.  I  understand  that  to  receive  a 
deferment  or  cancellation,  1  must  request  the 
deferment  or  cancellation  in  writing  from  the 
Institution,  and  must  submit  to  the  Institution 
any  documentation  required  by  the 
Institution  to  prove  that  I  qualify  for  the 
deferment  or  cancellation.  I  further 
understand  that  if  I  am  eligible  for  deferment 
or  cancellation  under  Articles  VI  through  XII, 

I  am  responsible  for  submitting  appropriate 
requests  on  time.  I  further  understand  that  I 
may  lose  my  deferment  and  cancellation 
benefits  if  1  fail  to  file  my  request  on  time. 

II.  Interest 

Interest  shall  accrue  from  the  beginning  of 
the  repayment  period  and  shall  be  at  the 
Annual  percentage  rate  of  five  percent  (5%) 
on  the  unpaid  balance,  except  that  no  interest 
shall  accrue  during  any  deferment  period 
described  in  paragraph  VI(1). 

III.  Repayment 

(1)(A)  I  promise  to  repay  the  principal  and 
the  interest  that  accrues  on  it  to  the 
Institution  over  a  period  beginning — 

(1)  On  the  date  of  the  next  scheduled 
installment  payment  on  any  other 
outstanding  Perkins  Loan  I  have  received;  or 

(ii)  If  I  have  no  other  outstanding  Perkins 
Loans,  either  nine  (9)  months  from  the  date 
this  loan  is  made,  or  if  the  loan  was  made 
less  than  nine  (9)  months  after  I  ceased 
enrollment  as  at  least  a  half-time  regular 
student,  at  the  end  of  that  nine  (9)  month 
period. 

(B)  1  understand  that  this  repayment  period 
shall  end  ten  (10)  years  later,  unless  it  is 
extended  under  paragraphs  III(4),  111(7),  or 
VI(1),  or  shortened  under  paragraph  111(5). 

(2)  Upon  my  written  request,  the  repayment 
period  may  start  on  a  date  earlier  than  the 
one  indicated  in  paragraph  III(l). 

(3) (A)  I  promise  to  repay  the  principal  and 
interest  over  the  course  of  the  repayment 
period  in  equal  monthly,  bimonthly,  or 
quarterly  installments  as  determined  by  the 
Institution.  I  understand  that  if  my  monthly 
payment  for  all  loans  made  to  me  by  the 
Institution  is  not  a  multiple  of  $5,  the 
Institution  may  round  that  payment  to  the 
next  highest  dollar  amount  that  is  a  multiple 
of  $5. 

(B)  Notwithstanding  paragraph  III(3](A), 
upon  my  written  request,  repayment  may  be 
made  in  graduated  installments  in 
accordance  with  a  schedule  approved  by  the 
United  States  Secretary  of  Education 
(hereinafter  called  the  Secretary). 

(4)  Notwithstanding  paragraph  III(l),  if  I 
qualify  as  a  low-income  individual  during  the 
repayment  period,  the  Institution,  upon  my 
written  request,  may  extend  the  repayment 
period  for  up  to  an  additional  ten  (10)  years 
and  may  adjust  any  repayment  schedule  to 
reflect  my  income, 

(5) (A)  If  the  monthly  rate  that  would  be 
established  under  paragraph  III(l),  or  the 


total  monthly  repayment  rate  of  principal  and 
interest  on  all  my  Perkins  Loans,  including 
this  loan,  is  less  than  $30  per  month,  I  shall 
repay  the  principal  and  interest  on  this  loan 
at  the  rate  of  $30  per  month  (which  includes 
both  principal  and  interest). 

(5) (B)  If  I  have  received  Perkins  Loans  from 
other  institutions  and  the  total  monthly 
repayment  rate  on  those  loans  is  less  than 
$30,  the  $30  monthly  payment  established 
under  subparagraph  II1(5](A]  includes  the 
amounts  I  owe  on  all  my  outstanding  Perkins 
Loans,  including  those  received  from  other 
institutions.  The  amount  of  this  $30  monthly 
payment  that  will  be  applied  to  this  loan  will 
be  the  difference  between  $30  and  the  total  of 
the  amounts  owed  at  a  monthly  rate  on  my 
other  Perkins  Loans. 

(6)  The  Institution  may  permit  me  to  pay 
less  than  the  rate  of  $30  per  month  for  a 
period  of  not  more  than  one  (1)  year  where 
necessary  to  avoid  hardship  to  me  unless  that 
action  would  extend  the  repayment  period  in 
paragraph  III(l).] 

(7)  The  Institution  may,  upon  my  written 
request,  reduce  any  scheduled  repayments  or 
extend  the  repayment  period  indicated  in 
paragraph  111(1),  if,  in  its  opinion, 
circumstances  such  as  prolonged  illness  or 
unemployment  prevent  me  from  making  the 
scheduled  repayments.  However,  interest 
shall  continue  to  accrue. 

IV.  Prepayment 

(1)  I  may,  at  my  option  and  without 
penalty,  prepay  all  or  any  part  of  the 
principal,  plus  any  accrued  interest  thereon, 
at  any  time. 

(2)  Amounts  I  repay  in  the  academic  year 
in  which  the  loan  was  made  and  the  initial 
grace  period  has  not  ended  will  be  used  to 
reduce  the  amount  of  the  loan  and  will  not  be 
considered  a  prepayment. 

(3)  If  I  repay  amounts  during  the  academic 
year  in  which  the  loan  was  made  and  the 
initial  grace  period  ended,  only  those 
amounts  in  excess  of  the  amount  due  for  any 
repayment  period  shall  be  considered  a 
prepayment. 

(4)  If,  in  an  academic  year  other  than  the 
award  year  in  which  the  loan  was  made,  I 
repay  more  than  the  amount  due  for  an 
installment,  the  excess  will  be  used  to  repay 
principal  unless  I  designate  it  as  an  advance 
payment  of  the  next  regular  installment, 

V.  Default 

(1)  The  Institution  may,  at  its  option, 
declare  my  loan  to  be  in  default  and  may 
demand  immediate  payment  of  the  entire 
unpaid  balance  of  the  loan,  including 
principal,  interest,  late  charges,  and 
collection  costs,  if — 

(A)  I  do  not  make  a  scheduled  payment 
when  due  under  the  repayment  schedule 
established  by  the  Institution,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI,  VII, 
VIII,  IX,  X,  XI,  or  XII  of  this  agreement, 

(2)  I  understand  that  if  I  default  on  my  loan, 
the  Institution  may  disclose  that  I  have 
defaulted,  along  with  other  relevant 
information,  to  credit  bureau  organizations. 

(3)  Further,  I  understand  that  if  I  default  on 
my  loan  and  the  loan  is  assigned  to  the 


Secretary  for  collection,  the  Secretary  may 
disclose  that  I  have  defaulted,  along  with 
other  relevant  information,  to  credit  bureau 
organizations. 

(4)  I  understand  that  if  I  default  on  my  loan, 

I  then  will  lose  my  right  to  defer  repayments, 

(5)  1  understand  that  if  the  Institution 
accelerates  the  loan  under  paragraph  V(l),  I 
then  will  lose  my  right  to  receive  a 
cancellation  of  a  portion  of  my  loan  for  any 
teaching.  Head  Start,  military,  volunteer,  law 
enforcement,  or  corrections  service  described 
in  Articles  VII,  VIII,  IX,  X,  and  XI,  performed 
after  the  date  the  Institution  accelerated  the 
loan. 

(6)  I  understand  that  failure  to  pay  this 
obligation  under  the  terms  agreed  upon  will 
prevent  my  obtaining  additional  student 
financial  aid  authorized  under  Title  IV  of  the 
Higher  Education  Act  of  1965.  as  amended, 
until  I  have  made  arrangements  that  are 
satisfactory  to  the  Institution  or  the  Secretary 
regarding  the  repayment  of  the  loan. 

VI.  Deferment 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  may  defer  making  scheduled 
installment  payments,  and  will  not  be  liable 
for  any  interest  that  might  otherwise  accrue, 
during  the  following  periods; 

(A)  While  I  am  enrolled  and  in  attendance 
as  at  least  a  half-time  regular  student  at  an 
institution  of  higher  education  or  at  a 
comparable  institution  outside  the  United 
States  approved  for  this  purpose  by  the 
Secretary. 

(B)  For  any  period  not  to  exceed  three  (3) 
years  during  which  I  am — 

(i)  On  full-time  active  duty  as  a  member  of 
the  Armed  Forces  of  the  United  States  (Army, 
Navy,  Air  Force,  Marine  Corps,  or  Coast 
Guard)  or  the  National  Oceanic  and 
Atmospheric  Administration  Corps,  or  as  an 
officer  on  full-time  active  duty  in  the 
Commissioned  Corps  of  the  United  States 
Public  Health  Service, 

(ii)  In  service  as  a  volunteer  under  the 
Peace  Corps  Act, 

(iii)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs], 

(iv)  A  full-time  volunteer  in  a  tax-exempt 
organization  performing  service  comparable 
to  the  service  performed  in  the  Peace  Corps 
or  under  the  Uiomestic  Volunteer  Service  Act 
of  1973  (ACTION  programs),  or 

(v)  Temporarily  totally  disabled  as 
established  by  an  afbdavit  of  a  qualified 
physician,  or  unable  to  secure  employment 
because  I  am  providing  care  required  by  my 
dependent  who  is  so  disabled. 

(C)  For  a  period  not  in  excess  of  two  (2) 
years — 

(i)  After  I  receive  a  baccalaureate  or 
professional  degree  during  which  time  1  am 
serving  in  an  internship  that  is  required  in 
order  that  I  may  receive  professional 
recognition  required  to  begin  my  professional 
practice  or  service,  or 

(ii)  Serving  in  an  internship  or  residency 
program  leading  to  a  degree  or  certificate 
awarded  by  an  institution  of  higher 
education,  a  hospital,  or  a  health-care  facility 
that  offers  postgraduate  training. 
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(D)  For  a  period  not  in  excess  of  one  (1) 
year  during  which,  if  I  am  a  mother  of 
preschool  age  children,  I  have  entered  or 
reentered  the  work  force,  and  am  being  paid 
at  a  rate  that  does  not  exceed  $1  more  than 
the  minimum  hourly  wage  established  by 
section  6  of  the  Fair  Labor  Standards  Act  of 
1938. 

(E)  For  a  period  not  in  excess  of  six  (6) 
months — 

(1)  That  follows  by  six  (6)  months  or  less  a 
period  during  which  I  was  enrolled  as  at  least 
a  half-time  regular  student  at  an  eligible 
institution;  and 

(ii)  During  which  I  am  pregnant,  caring  for 
my  newborn  baby,  or  caring  for  a  child 
immediately  after  he  or  she  was  placed  with 
me  through  adoption  and  I  am  neither 
attending  an  eligible  institution  of  higher 
education  nor  gainfully  employed. 

(F)  During  a  six  (6)  month  period 
immediately  following  the  expiration  of  any 
deferment  provided  in  paragraphs  VI(1)(A) 
through  VI(1)(E). 

(2)  The  Institution  may,  upon  my  written 
request,  defer  my  scheduled  repayment  if  it 
determines  that  the  deferment  is  necessary  to 
avoid  a  financial  hardship  for  me.  Interest, 
however,  will  continue  to  accrue. 

VII.  Cancellation  for  Teaching 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
service — 

(A)  As  a  full-time  teacher  in  a  public  or 
other  nonprofit  elementary  or  secondary 
school  in  the  school  district  of  a  local 
educational  agency  that  is  eligible  in  such 
year  of  service  for  funds  under  Chapter  1  of 
the  Education  Consolidation  and 
Improvement  Act  of  1981,  as  amended,  and 
which  has  been  designated  by  the  Secretary 
(after  consultation  with  each  State 
Department  of  Education)  in  accordance  with 
the  provisions  of  section  465(a)(2)  of  the  Act 
as  a  school  with  a  high  concentration  of 
students  from  low-income  families.  An 
official  Directory  of  designated  low-income 
schools  is  published  annually  by  the 
Secretary. 

(B)  As  a  full-time  teacher  of  handicapped 
children  (including  those  who  are  mentally 
retarded,  hard-of-hearing,  deaf,  speech-  and 
language-impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  have  specific 
learning  disabilities,  or  are  otherwise  health- 
impaired  children,  who  by  reason  thereof 
require  special  education  and  related 
services)  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system. 

>(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  teaching  service 
at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
canceled  for  each  of  the  first  and  second 
complete  academic  years  of  that  teaching 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 


fourth  complete  academic  years  of  that 
teaching  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  the  fifth  complete 
academic  year  of  that  teaching  service. 

VIII.  Head  Start  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform  service 
as  a  full-time  staff  member  in  a  Head  Start 
program  if — 

(A)  That  Head  Start  program  is  operated 
for  a  period  that  is  comparable  to  a  full 
school  year  in  the  locality,  and 

(B)  My  salary  is  not  more  than  the  salary  of 
a  comparable  employee  of  the  local 
educational  agency. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
15  percent  of  the  total  principal  amount  plus 
interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  school 
year  or  the  equivalent  period  of  service  in  a 
Head  Start  program. 

(3)  Head  Start  is  a  preschool  program 
carried  out  under  the  Head  Start  Act. 

IX.  Military  Cancellation 

(1)  1  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  50 
percent  of  the  principal  amount  of  this  loan 
plus  the  interest  thereon  canceled  if  I  serve 
as  a  member  of  the  Armed  Forces  of  the 
United  States  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section  310  of 
Title  37  of  the  United  States  Code. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
12V^  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  year  of 
such  service. 

X.  Volunteer  Service  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  70 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
service — 

(A)  As  a  volunteer  under  the  Peace  Corps 
Act,  or 

(B)  As  a  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs). 

(2)  This  loan  will  be  canceled  at  the 
following  rates; 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  wilt  be 
canceled  for  eai^  of  the  first  and  second 
twelve  (12)  month  periods  of  volunteer 
service  completed; 

(B)  20  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
canceled  for  each  of  the  third  and  fourth 
twelve  (12)  month  periods  of  volunteer 
service  completed. 

XI.  Low  Enforcement  or  Corrections  Officer 
Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 


Institution.  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
qualifying  service  after  the  period  for  which  I 
received  the  loan — 

(A)  As  a  full-time  law  enforcement  officer 
for  an  eligible  local.  State,  or  Federal  law 
enforcement  agency;  or 

(B)  As  a  full-time  corrections  officer  for  an 
eligible  local.  State,  or  Federal  corrections 
agency. 

(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  law  enforcement 
or  corrections  service  at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  for  each  of 
the  first  and  second  complete  years  of  that 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  years  of  that  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  the  year  for  the  fifth  complete  year  of 
that  service. 

XII.  Death  and  Disability  Cancellation 

(1)  In  the  event  of  my  death,  the  total 
amount  owed  on  this  loan  will  be  canceled. 

(2)  If  I  become  permanently  and  totally 
disabled  after  I  receive  this  loan,  the 
Institution  will  cancel  the  total  amount  of  this 
loan. 

XIII  Change  in  Name.  Address,  Telephone 
Number,  or  Social  Security  Number 

I  am  responsible,  and  any  endorser  is 
responsible,  for  informing  the  Institution  of 
any  change  or  changes  in  name,  address, 
telephone  number,  or  Social  Security  number. 

XIV.  Late  Charge 

(1)  The  Institution  will  impose  a  late  charge 
if — 

(A)  1  do  not  make  a  scheduled  payment 
when  it  is  due,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI,  VII. 
VIII,  IX.  X.  XI.  and  XII  of  this  agreement. 

(2)  No  charge  may  exceed  20  percent  of  my 
monthly,  bimonthly,  or  quarterly  payment. 

(3) (A)  The  Institution  may — 

(i)  Add  the  late  charge  to  the  principal  the 
day  after  the  scheduled  repayment  was  due: 
or 

(ii)  Include  it  with  the  next  scheduled 
repayment  after  1  have  received  notice  of  the 
late  charge. 

(B)  If  the  Institution  elects  to  add  the  late 
charge  to  the  outstanding  principal  of  the 
loan,  it  must  so  inform  me  before  the  due 
date  of  the  next  installment. 

XV.  Assignment 

(1)  This  note  may  be  assigned  by  the 
Institution  only  to— 

(A)  The  United  States; 

(B)  Another  institution  upon  my  transfer  to 
that  institution  if  that  institution  is 
participating  in  this  program;  or 

(C)  Another  institution  approved  by  the 
Secretary. 
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(2)  The  provisions  of  this  note  that  relate  to 
the  Institution  shall,  where  appropriate, 
relate  to  an  assignee. 

XVI.  Prior  Loans 

I  hereby  certify  that  I  have  listed  below  all 
of  the  Perkins  Loans  I  have  obtained  at  other 
institutions.  (If  no  prior  loans  have  been 
received,  state  "None.") 


Perkins  Loans  at  Other  Institutions 


Amount 

Date 

i  Institution 

1  . 

2  ..  . 

3  . 

4  . 

XVII.  Schedule  of  Advances 

The  following  amounts  were  advanced  to 
me  under  this  loan  agreement  on  the  dates 
indicated: 


Amount 

I 

Date  { 

! 

Signature  of 
borrower 

1  . 

2  . 

3  . 

4 

Notice  to  Borrower:  Do  not  sign  this  note 
before  you  read  it.  I  understand  and  agree  to 
all  of  the  foregoing  terms  and  conditions. 
[This  note  is  signed  as  a  sealed  instrument.] 


Signature _ [(seal)] 

Date  _ _ .  19 _ 

Permanent  Address  (Street  or  Box  Number, 
City,  State,  and  Zip  Code) 

Social  Security  Number  (borrower  must  pro¬ 
vide)  — 

The  borrower  and  Institution  shall  execute 
this  note  without  security  and  without 
endorsement  unless  the  borrower  is  a  minor 
and  this  note  would  not,  under  the  law  of  the 
State  in  which  the  Institution  is  located, 
create  a  binding  obligation.  If  the  borrower  is 
a  minor  and  this  note  would  not  therefore  be 
legally  binding,  the  Institution  shall  require  a 
cosigner  to  this  note. 

I  agree  to  repay  all  amounts  due  on  this 
loan  if  the  borrower  fails  to  do  so  in 
accordance  with  the  terms  of  the  note. 

Signature  of  cosigner _ [(seai)J 

Date _ _  19 _ 

Permanent  Address  (Street  or  Box  Number, 
City,  State,  and  Zip  Code) 

Social  Security  Number  (cosigner  must  pro¬ 
vide)  — 

The  Institution  shall  provide  a  copy  of  this 
note  to  you  and  any  cosigner  and  you  should 
retain  the  copy  for  your  records. 

(Authority:  20  U.S.C.  1087dd) 

25.  Appendix  D  to  part  674  is  revised 
to  read  as  follows; 


Appendix  D  to  Part  674 — Promissory 
Note — Direct  Loan — Less  Than  Half- 
Time  Student  Borrower' 

Perkins  Loan  Program:  Direct  Loan 

[Any  bracketed  clause  or  paragraph  may 
be  included  at  option  of  institution.] 

I, _ ,  promise  to  pay  to _ 

(hereinafter  called  the  Institution),  located  at 

_ _  the  sum  of  the  amounts  that  are 

advanced  to  me  and  endorsed  in  the 
Schedule  of  Advances  set  forth  below.  I 
promise  to  pay  all  reasonable  collection 
costs,  including  attorney  fees  and  other 
charges,  necessary  for  the  collection  of  any 
amount  not  paid  when  due. 

I  further  understand  and  agree  that: 

I.  General 

(1)  Applicable  Law.  All  sums  advanced 
under  this  note  are  drawn  from  a  fund 
created  under  Part  E  of  Title  IV  of  the  Higher 
Education  Act  of  1965.  as  amended 
(hereinafter  called  the  Act),  and  are  subject 
to  the  Act  and  the  Federal  Regulations  issued 
under  the  Act.  The  terms  of  this  note  shall  be 
interpreted  in  accordance  with  the  Act  and 
Federal  Regulations,  copies  of  which  are  to 
be  kept  by  the  Institution. 

(2)  Procedures  for  Receiving  Deferment  or 
Cancellation.  I  understand  that  to  receive  a 
deferment  or  cancellation,  I  must  request  the 
deferment  or  cancellation  in  writing  from  the 
Institution,  and  must  submit  to  the  Institution 
any  documentation  required  by  the 
Institution  to  prove  that  I  qualify  for  the 
deferment  or  cancellation.  I  further 
understand  that  if  I  am  eligible  for  deferment 
or  cancellation  under  Articles  VI  through  XI,  I 
am  responsible  for  submitting  the  approfniate 
requests  on  time.  I  further  understand  that  I 
may  lose  my  deferment  and  cancellation 
benefits  if  1  fail  to  file  my  request  on  time. 

II.  Interest 

Interest  shall  accrue  from  the  beginning  of 
the  repayment  period  and  shall  be  at  the 
ANNUAL  PERCENTAGE  RATE  OF  RVE 
PERCENT  (5%)  on  the  unpaid  balance,  except 
that  no  interest  shall  accrue  during  any 
deferment  period  described  in  paragraph 
VI(1). 

III.  Repayment 

(1)(A)  I  promise  to  repay  the  principal  and 
the  interest  that  accrues  on  it  to  the 
Institution  over  a  period  beginning — 

(1)  On  the  date  of  the  next  scheduled 
installment  payment  on  any  other 
outstanding  loan  made  under  the  Perkins 
Loan  Program  I  have  received:  or, 

(ii)  If  I  have  no  other  outstanding  loans 
made  under  the  Perkins  Loan  Program,  either 
nine  (9)  months  from  the  date  this  loan  is 
made,  or,  if  the  loan  was  made  less  than  nine 
(9)  months  after  I  ceased  enrollment  as  at 
least  a  half-time  regular  student,  at  the  end  of 
that  nine  (9)  month  period. 

(B)  I  understand  that  this  repayment  period 
shall  end  ten  (10)  years  later,  unless  it  is 
extended  under  paragraphs  111(4),  111(7),  or 
VI(1),  or  shortened  under  paragraph  111(5). 

(2)  Upon  my  written  request,  the  repayment 
period  may  start  on  a  date  earlier  than  the 
one  indicated  in  paragraph  III(l). 

(3) (A)  I  promise  to  repay  the  principal  and 
interest  over  the  course  of  the  repayment 


period  in  equal  monthly,  bimonthly,  or 
quarterly  installments,  as  determined  by  the 
Institution.  I  understand  that  if  my  monthly 
payment  for  all  the  loans  made  to  me  by  the 
institution  is  not  a  multiple  of  $5.  the 
Institution  may  round  that  payment  to  the 
next  highest  dollar  amount  that  is  a  multiple 
of  $5. 

(B)  Notwithstanding  paragraph  III(3)(A), 
upon  written  request,  repayment  may  be 
made  in  graduated  installments  in 
accordance  with  a  schedule  approved  by  the 
United  States  Secretary  of  Education 
(hereinafter  called  the  Secretary). 

(4)  Notwithstanding  paragraph  111(1),  if  I 
qualify  as  a  low-income  individual  during  the 
repayment  period,  the  Institution,  upon  my 
written  request,  may  extend  the  repayment 
period  for  up  to  an  additional  ten  (10)  years 
and  may  adjust  any  repayment  schedule  to 
reflect  my  income. 

[(5)(A)  If  the  monthly  rate  that  would  be 
established  under  paragraph  III(l),  or  the 
total  monthly  repayment  rate  of  principal  and 
interest  on  all  my  ENrect,  Defense  and  Perkins 
Loans,  including  this  loan,  is  less  than  $30  per 
month,  I  shall  repay  the  principal  and  interest 
on  this  loan  at  the  rate  of  $30  per  month 
(which  includes  both  principal  and  interest). 

(5) (B)  If  1  have  received  Direct,  Defense 
and  Perkins  Loans  from  other  institutions  and 
the  total  monthly  repayment  rate  on  those 
loans  is  less  than  $30,  the  $30  monthly 
payment  established  under  subparagraph 
ilI(5)(A)  includes  the  amounts  1  owe  on  all  my 
outstanding  Direct,  Defense  and  Perkins 
Loans,  including  those  received  from  other 
institutions.  The  portion  of  the  $30  monthly 
payment  that  will  be  applied  to  this  loan  will 
be  the  difference  between  $30  and  the  total  of 
the  amounts  owed  at  a  monthly  rate  on  my 
other  Direct,  Defense  and  Perkins  Loans. 

(6)  The  Institution  may  permit  me  to  pay 
less  than  the  rate  of  $30  per  month  for  a 
period  of  not  more  than  one  (1)  year  where 
necessary  to  avoid  hardship  to  me  unless  that 
action  would  extend  the  repayment  period  in 
paragraph  111(1).] 

(7)  The  Institution  may,  upon  my  written 
request,  reduce  any  scheduled  repayments  or 
extend  the  repayment  period  indicated  in 
paragraph  III(l),  if,  in  its  opinion, 
circumstances  such  as  prolonged  illness  or 
unemployment,  prevent  me  from  making  the 
scheduled  repayments.  However,  interest 
shall  continue  to  accrue. 

IV.  Prepayment 

(1)  1  may,  at  my  option  and  without 
penalty,  prepay  all  or  any  part  of  the 
principal,  plus  any  accrued  interest  thereon, 
at  any  time. 

(2)  Amounts  I  repay  in  the  academic  year 
in  which  the  loan  was  made  and  the  initial 
grace  period  has  not  ended  will  be  used  to 
reduce  the  amount  of  the  loan  and  will  not  be 
considered  a  prepayment. 

(3)  If  I  repay  amounts  during  the  academic 
year  in  which  the  loan  was  made  and  the 
initial  grace  period  ended,  only  those 
amounts  in  excess  of  the  amount  due  for  any 
repayment  period  shall  be  considered  a 
prepayment. 

(4)  If,  in  an  academic  year  other  than  the 
award  year  in  which  the  loan  was  made,  I 
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repay  more  than  the  amount  due  for  an 
installment  the  excess  will  be  used  to  repay 
principal  unless  1  designate  it  as  an  advance 
payment  of  the  next  regular  installment. 

V.  Default 

(1)  The  Institution  may,  at  its  option, 
declare  my  loan  to  be  in  default  and  may 
demand  immediate  payment  of  the  entire 
unpaid  balance  of  the  loan,  including 
principal,  interest,  late  charges,  and 
collection  costs,  if— 

(A)  I  do  not  make  a  scheduled  payment 
when  due  under  the  repayment  schedule 
established  by  the  Institution,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  descried  in  Articles  VI.  VII, 
VIII,  IX.  X,  or  XI  of  this  agreement 

(2)  I  understand  that  if  I  default  on  my  loan, 
the  Institution  may  disclose  that  I  have 
defaulted,  along  with  other  relevant 
information,  to  credit  bureau  organizations. 

(3)  Further,  I  understand  that  if  I  default  on 
my  loan  and  the  loan  is  assigned  to  the 
Secretary  for  collection,  the  Secretary  may 
disclose  that  I  have  defaulted,  along  with 
other  relevant  information,  to  credit  bureau 
organizations. 

(4)  I  understand  that  if  I  default  on  my  loan. 

I  then  will  lose  my  right  to  defer  repayments. 

(5)  I  understand  that  if  the  Institution 
accelerates  the  loan  under  paragraph  V(l).  I 
then  will  lose  my  right  to  receive  a 
cancellation  of  a  portion  of  my  loan  for  any 
teaching.  Head  Start,  military,  law 
enforcement,  or  corrections  service  described 
in  Articles  VII,  VIII,  IX,  and  X.  performed 
after  the  date  the  Institution  accelerated  the 
loan. 

(6)  I  understand  that  failure  to  pay  this 
obligation  under  the  terms  agreed  upon  will 
prevent  my  obtaining  additional  student 
financial  aid  authorized  under  Title  IV  of  the 
Higher  Education  Act  of  1965,  as  amended, 
until  I  have  made  arrangements  that  are 
satisfactory  to  the  Institution  or  the  Secretary 
regarding  the  repayment  of  the  loan. 

VI.  Deferment 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
institution,  I  may  defer  making  scheduled 
installment  payments,  and  will  not  be  liable 
for  any  interest  that  might  otherwise  accrue, 
during  the  following  periods: 

(A)  While  I  am  enrolled  and  in  attendance 
as  at  least  a  half-time  regular  student  at  an 
institution  of  higher  education  or  at  a 
comparable  institution  outside  the  United 
States  approved  for  this  purpose  by  the 
Secretary. 

(B)  For  any  period  not  to  exceed  three  (3) 
years  during  which  I  am — 

(i)  On  full-time  active  duty  as  a  member  of 
the  Armed  Forces  of  the  United  States  (Army, 
Navy,  Air  Force,  Marine  Corps,  or  Coast 
Guard]  or  as  an  officer  on  full-time  active 
duty  in  the  Conunissioned  Corps  of  the  U.S. 
Public  Health  Service, 

(ii)  In  service  as  a  volunteer  under  the 
Peace  Corps  Act. 

(iii)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs). 


(iv)  A  full-time  volunteer  in  a  tax-exempt 
organization  performing  service  comparable 
to  the  service  performed  in  the  Peace  Corps 
or  under  the  Domestic  Volunteer  Service  Act 
of  1973  (ACTION  programs),  or 

(v)  Temporarily  totally  disabled  as 
established  by  an  affidavit  of  a  qualified 
physician,  or  unable  to  secure  employment 
because  I  am  providing  care  required  by  my 
spouse  who  is  so  disabled. 

(C)  For  a  period  not  in  excess  of  two  (2) 
years  after  1  receive  a  baccalaureate  or 
professional  degree  during  which  time  I  am 
serving  in  an  internship  that  is  required  in 
order  that  I  may  receive  professional 
recognition  required  to  begin  my  professional 
practice  or  service. 

(D)  During  a  six  (6)  month  period  following 
the  expiration  of  my  deferment  in  paragraphs 
VI(1)(A)  through  V1(1)(C). 

(2)  In  addition,  the  Institution  may  permit 
me  to  defer  making  scheduled  installment 
payments  if  it  determines  that  the  deferment 
is  necessary  to  avoid  a  financial  hardship  for 
me.  I  will  be  required  to  repay  interest  that 
accrues  during  this  period  of  deferment. 

VIL  Cancellation  for  Teaching 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  1  perform 
service — 

(A)  As  a  full-time  teacher  in  a  public  or 
other  nonprofit  elementary  or  secondary 
school  in  the  school  district  of  a  local 
educational  agency  that  is  eligible  in  such 
year  of  service  for  funds  under  Chapter  I  of 
the  Education  Consolidation  and 
Improvement  Act  of  1981,  as  amended,  and 
which  has  been  designated  by  the  Secretary 
(after  consultation  with  each  State 
Department  of  Education)  in  accordance  with 
the  provisions  of  section  465(a)(2)  of  the  Act 
as  a  school  with  a  high  concentration  of 
students  from  low-income  families.  An 
official  Directory  of  designated  low-income 
schools  is  published  annually  by  the 
Secretary. 

(B)  As  a  full-time  teacher  of  handicapped 
children  (including  those  who  are  mentally 
retarded,  hard-of-hearing,  deaf,  speech-  and 
language-impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  have  special 
learning  disabilities,  or  are  otherwise  health- 
impaired  children,  who  by  reason  thereof 
require  special  education  and  related 
services)  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system. 

(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  teaching  service 
at  the  following  rates; 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
canceled  for  each  of  the  First  and  second 
complete  academic  years  of  that  teaching 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  academic  years  of  that 
teaching  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 


during  that  year  for  the  fifth  complete 
academic  year  of  that  teaching  service. 

VIIL  Headstart  Cancellation 

(1)  I  understand  that  upon  making  a 
property  documented  written  request  to  the 
Institution.  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform  service 
as  a  full-time  staff  member  in  a  Head  Start 
program  if — 

(A)  That  Head  Start  program  is  operated 
for  a  period  that  is  comparable  to  a  full 
school  year  in  the  locality,  and 

(B)  My  salary  is  not  more  than  the  salary  of 
a  comparable  employee  of  the  local 
educational  agency. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
15  percent  of  the  total  principal  amount  plus 
interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  school 
year  or  equivalent  period  of  service  in  a  Head 
Start  program. 

(3)  Head  Start  is  a  preschool  program 
carried  out  under  the  Head  Start  Act. 

IX.  Military  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  50 
percent  of  the  principal  amount  of  this  loan 
plus  the  interest  thereon  canceled  if  I  serve 
as  a  member  of  the  Armed  Forces  of  the 
United  States  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section  310  of 
Title  37  of  the  United  States  Code. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
12  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  for  each 
complete  year  of  such  service. 

X.  Law  Enforcement  or  Corrections  Officer 
Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform 
qualifying  service  after  the  period  for  which  1 
received  the  loan — 

(A)  As  a  full-time  law  enforcement  officer 
for  an  eligible  local.  State,  or  Federal  law 
enforcement  agency;  or 

(B)  As  a  full-time  corrections  officer  for  an 
eligible  local.  State,  or  Federal  corrections 
agency. 

(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  law  enforcement 
or  corrections  service  at  the  following  rates; 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  for  each  of 
the  first  and  second  complete  years  of  that 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  years  of  that  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  the  Hfth  complete  year  of  that  service. 

XI  Death  and  Disability  Cancellation 
(1)  In  the  event  of  my  death,  the  total 
amount  owed  on  this  loan  will  be  canceled. 
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(2)  If  I  become  permanently  and  totally 
disabled  after  1  receive  this  loan,  the 
Institution  will  cancel  the  total  amount  of  thisr 
loan. 

XII.  Change  In  Name,  Address.  Telephane 
Number,  or  Social  Security  Number 

I  am  responsible,  and  any  endorser  is 
responsible,  for  informing  the  Institution  of 
any  change  or  changes  in  name,  address, 
telephone  number,  or  Social  Security  number. 

XIII.  Late  Charge 

(1)  The  Institution  will  impose  a  late  charge 
if — 

f  A]  I  do  not  make  a  scheduled  payment 
when  it  is  due,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  1  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI,  VII. 
VIII,  IX.  X,  and  XI  of  this  agreement. 

(2)  No  charge  may  exceed  20  percent  of  my 
monthly,  bimonthly,  or  quarterly  payment. 

(3)  (A)  The  Institution  may — 

(i)  Add  the  late  charge  to  the  principal  the 
day  after  the  scheduled  repayment  was  due; 
or 

(ii)  Include  it  with  the  next  scheduled 
repayment  after  I  have  received  notice  of  the 
late  charge. 

(B)  If  the  Institution  elects  to  add  the  late 
charge  to  the  outstanding  principal  of  the 
loan,  it  must  so  inform  me  before  the  due 
date  of  the  next  installment. 

XIV.  Assignment 

(1)  This  note  may  be  assigned  by  the 
Institution  only  to — 

(A)  The  United  States; 

(B)  Another  institution  upon  my  transfer  to 
that  institution  if  that  institution  is 
participating  in  this  program;  or 

(C)  Another  institution  approved  by  the 
Secretary. 

(2)  The  provisions  of  this  note  that  relate  to 
the  Institution  shall,  where  appropriate, 
relate  to  an  assignee. 

XV.  Prior  Loons 

I  hereby  certify  that  I  have  listed  below  all 
of  the  Perkins  Loans.  National  Direct  Student 
Loans,  and  National  Defense  Student  Loans  I 
have  obtained  at  other  institutions.  (If  no 
prior  loans  have  been  received,  state 
“None.”) 

PERKiNS  Loans,  National  Direct  Stu¬ 
dent  Loans,  and  National  Defense 
Student  Loans  at  Other  Institu¬ 
tions 


Amount 

Date 

Institution 

5 

3 . . . 

A 

XVI.  Schedule  of  Advances 
The  following  amounts  were  advanced  to 
me  under  this  loan  agreement  on  the  dates 
indicated: 


1 

Amount 

! 

Date 

Signature  of 
bomxwer 

1 . 

2 . 

3 . 

4 . 

NOTICE  TO  BORROWER:  DO  NOT  SIGN 
THIS  NOTE  BEFORE  YOU  HAVE  READ  FT. 

I  UNDERSTAND  AND  AGREE  TO  ALL  OF 
THE  FOREGOING  TERMS  AND 
CONDITIONS. 

(This  note  is  signed  as  a  sealed 
instrument.] 

Signature _ ((seal)] 

Date _ _  19 _ 

Permanent  Address  (Street  or  Box  Number, 
City,  State,  and  Zip  Code) 

Social  Security  Number  (borrower  must 
provide) _ 

The  borrower  and  Institution  shall  execute 
this  note  without  security  and  without 
endorsement  unless  the  borrower  is  a  minor 
and  this  note  would  not  under  the  law  of  the 
State  in  which  the  Institution  is  located, 
create  a  binding  obligation.  If  the  borrower  is 
a  minor  and -this  note  would  not,  therefore,  be 
legally  binding,  the  Institution  shall  require  a 
cosigner  to  this  note. 

1  agree  to  repay  all  amounts  due  on  this 
loan  if  the  borrower  fails  to  do  so  in 
accordance  with  the  terms  of  the  note. 

Signature  of  Cosigner 
- ((seal)] 

Date _ _  19 _ 

Permanent  Address  (Street  or  Box  Number. 
City,  State,  and  ZIP  Code] 


Social  Security  Number  (cosigner  must 

provide) _ 

The  Institution  shall  provide  a  copy  of  this 
note  to  you  and  any  cosigner  and  you  should 
retain  the  copy  for  your  records. 

(Authority;  20  U.S.C.  1087dd) 

PART  675— COLLEGE  WORK-STUDY 
AND  JOB  LOCATION  AND 
DEVELOPMENT  PROGRAMS 

1.  The  authority  citation  for  part  675  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  2751-2756a.  unless 
otherwise  noted. 

2.  In  §  675.2,  paragraph  (b)  is  amended 
by  adding  the  definition  of  hill-time 
graduate  or  professional  student  after 
the  definition  of  Financial  need;  by 
revising  the  title  of  Full-time  student  to 
read  Full-time  undergraduate  student; 
and  by  adding  in  the  first  sentence  of 
the  definition  of  Full-time 

.  undergraduate  student  the  word 
"undergraduate”  after  the  word 
“enrolled”  and  before  the  word 
“student”  to  read  as  follows: 

§675.2  DefinKlons. 

*  *  *  *  • 

(b)  *  *  * 


Full-time  graduate  or  professional 
student.  An  enrolled  graduate  or 
professional  student  who  is  carrying  a 
full-time  academic  workload  at  an 
institution  of  higher  education  as 
determined  by  the  institution  according 
to  its  own  standards  and  practices. 
***** 

§  675.16  [Amended] 

3.  In  §  675.16,  paragraph  (b)(1)  is 
amended  by  removing  the  word  “or” 
and  adding,  in  its  place,  the  word  “or* 
before  the  word  “his”,  and  paragraph 
(b)(3)  is  amended  by  removing  the  word 
“or”  and  adding,  in  its  place,  the  word 
“or*  before  the  word  “prepaid”. 

§675.18  [Amended] 

4.  In  §  675.18,  paragraph  (a)(4)  is 
amended  by  removing  the  word 
“allocation”  and  adding,  in  its  place,  the 
word  “program”  after  “SEOG”. 

§675.22  [Amended] 

5.  In  §  675.22,  paragraph  (b)(6)  is 
amended  by  removing  the  word 
“dlobbying”  and  adding,  in  its  place,  the 
word  “lobbying”. 

§675.23  [Amended] 

6.  In  §  675.23,  paragraph  (b](2)(ii)  is 
amended  by  removing  the  word  “by” 
and  adding,  in  its  place,  the  word  "be” 
after  the  word  “otherwise”. 

7.  Section  675.26  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text,  (a)(l)(ii)  and  (a)(2)  to  read  as 
follows: 

§  675.26  CWS  Federal  share  Hmitatione. 

(a)(1)  Unless  the  Secretary  approves  a 
hi^er  share  under  paragraph  (d)  of  this 
section,  the  Federal  share  of  CWS 
compensation  paid  to  a  student  who  is 
employed  other  than  by  a  for-profit 
organization  as  described  in  §  675.23 
may  not  exceed — 

***** 

(ii)  90  percent  under  a  community 
service  learning  program  described  in 
§  675.28,  with  respect  to  the  amount  paid 
to  students  under  the  community  service 
learning  program  from  up  to  10  percent 
of  the  institution’s  cumulative  CWS 
allocation  and  reallocation  for  an  award 
year.  The  Federal  share  of  CWS 
compensation  paid  to  students  under  a 
community  service  learning  program 
from  the  excess  over  10  percent  of  the 
institution’s  CWS  allocation  and 
reallocation  for  an  award  year  may  not 
exceed  the  limitations  specified  in 
§  675.26(a)(l)(i). 

(2)  The  Federal  share  of  the 
compensation  paid  to  a  student 
employed  by  a  for-profit  organization 
may  not  exceed  60  percent  for  award 
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years  1987-88  and  1988-89,  55  percent 
for  award  year  1989-90,  and  50  percent 
for  award  year  1990-91  and  subsequent 
award  years. 

***** 

8.  Section  675.28  is  amended  by 
revising  paragraphs  (a),  (b)(2]  and 
(c](2)(ii]  to  read  as  follows: 

§  675.28  Community  servico  learning 
program. 

(a)  From  its  allocation  under  the  CWS 
program,  an  institution  may  employ  its 
students  in  a  community  service 
learning  program  designed  to  develop, 
improve,  or  expand  services  for  low- 
income  individuals  and  families,  or  to 
solve  particular  problems  related  to  the 
needs  of  low-income  individuals. 

(b)  *  *  * 

(2)  Provides  students  with  work- 
learning  opportunities,  to  the  maximum 
extent  practicable,  that  relate  to  their 
educational  or  vocational  programs  or 
goals. 

(c)  *  *  * 

(2)  *  *  * 

(ii)  May  include  activities  related  to 
such  fields  as  health  care,  education 


(including  tutorial  services],  child  care, 
literacy  training,  welfare,  social 
services,  public  safety,  crime  prevention 
and  control,  transportation,  recreation, 
housing  and  neighborhood  improvement, 
rural  development,  and  community 
improvement. 

***** 

9.  Section  675.34  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  675.34  MultHnstitutional  Job  location 
and  development  programs,  or 
arrangements  with  nonprofit  organizations. 

(a)  *  *  * 

(2)  A  nonprofit  organization  for  a 
community  services  job  location  and 
development  program  only.  The 
nonprofit  organization  must  have 
professional  direction  and  staff. 


PART  676--SUPPLEMENTAL 
EDUCATIONAL  OPPORTUNITY  GRANT 
PROGRAM 

1.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 


Authority:  20  U.S.C.  1070b-1070b-3,  unless 
otherwise  noted. 

S  676.2  [Amended] 

2.  In  §  676.2,  paragraph  (b)  is  amended 
by  revising  the  title  of  Full-time  student 
to  read  Full-time  undergraduate  student; 
and  by  adding  in  the  first  sentence  the 
word  “undergraduate”  after  the  word 
“enrolled”  and  before  the  word 
“student”. 

S  676.3  [Amended] 

3.  In  S  676.3,  paragraph  (b)  is  amended 
by  removing  the  word  “of  and  adding, 
in  its  place,  the  word  “or”  after  the  word 
“allocation”. 

$676.16  [Amended] 

4.  In  $  676.16,  paragraph  (f)  is 
amended  by  removing  the  words  “and 
NDSL”  after  “SEOG”. 

$  676.18  [Amended] 

5.  In  $  676.18,  paragraph  (a)(3)  is 
amended  by  removing  the  word 
“allocation”  and  adding,  in  its  place,  the 
word  “program”  after  “CWS”. 

(FR  Doc.  92-16854  Filed  7-20-92;  12:01  pm] 
BIUJNa  CODE  4000-01-M 


Tuesday 
July  21,  1992 


I 

! 

i 


Part  V 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 


Public  Notice  and  Invitation  to  Comment 


32360 


Federal  Register  /  Vol.  57,  No.  140  /  Tuesday.  July  21,  1992  /  Notices 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  PDA-5(R)] 

Application  by  Chemical  Waste 
Transportation  Institute  for 
Preemption  Determination  As  To 
Uniform  Hazardous  Waste  Manifest 
Promulgated  by  the  Illinois 
Environmental  Protection  Agency 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Public  notice  and  invitation  to 
comment. 

summary:  The  Chemical  Waste 
Transportation  Institute  (CWTI)  has 
applied  for  an  administrative 
determination  whether  the  Uniform 
Hazardous  Waste  Manifest  promulgated 
by  the  Illinois  Environmental  Protection 
Agency  (lEPA)  is  preempted  by  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  and  the  Hazardous 
Materials  Regulations  issued  under  the 
HMTA. 

DATES:  Comments  received  on  or  before 
September  4, 1992,  and  rebuttal 
comments  received  on  or  before  October 
19, 1992,  will  be  considered  before  an 
administrative  determination  is  issued 
by  RSPA’s  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those  issues 
raised  by  comments  received  during  the 
initial  comment  period  and  may  not 
discuss  new  issues. 

ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421, 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001  (Tel.  No. 
202-366-4453).  Comments  and  rebuttal 
comments  on  the  application  may  be 
submitted  to  the  Dockets  Unit  at  the 
above  address,  and  should  include  the 
Docket  Number  (PDA-5(R)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be 
sent  to  (a)  Mr.  Kevin  Connors, 

Chairman,  Chemical  Waste 
Transportation  Institute,  1730  Rhode 
Island  Avenue,  NW.,  suite  1000,  « 

Washington,  DC  20036,  and  (b)  Mr. 
William  C.  Child,  Director,  Division  of 
Land  Pollution  Control,  Illinois 
Environmental  Protection  Agency,  P.O. 
Box  19276,  Springfield,  Illinois  62796- 
9276.  A  certification  that  a  copy  has 
been  sent  to  these  persons  must  also  be 
included  with  the  comment.  (The 
following  format  is  suggested:  “I  hereby 
certify  that  copies  of  this  comment  have 


been  sent  to  Messrs.  Connors  and  Child 
at  the  addresses  specified  in  the  Federal 
Register.”] 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  S.  Molinar,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-4400). 

I.  Background 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  was 
enacted  in  1975  to  give  the  Department 
of  Transportation  greater  authority  “to 
protect  the  Nation  adequately  against 
the  risks  to  life  and  property  which  are 
inherent  in  the  transportation  of 
hazardous  materials  in  commerce.”  49 
App.  U.S.C.  1801.  It  replaced  a 
patchwork  of  state  and  local  laws. 
“[U]niformity  was  the  linchpin  in  the 
design  of’  the  HMTA.  Colorado  Public 
Utilities  Comm.  v.  Harmon,  951  F.2d 
1571, 1575  (10th  Cir.  1991).  Unless 
otherwise  authorized  by  Federal  law  or 
unless  a  waiver  of  preemption  is  granted 
by  DOT.  the  HMTA  (49  App.  U.S.C. 
1811(a))  explicitly  preempts  “any 
requirement  of  a  State  or  political 
subdivision  thereof  or  Indian  tribe”  if: 

(1)  Compliance  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  [the 
HMTA]  or  of  any  regulation  issued  under  [the 
HMTA]  is  not  possible. 

(2)  The  State  or  political  subdivision  or 
Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  [the 
HMTA]  or  the  regulations  issued  under  [the 
HMTA],  or 

(3)  It  is  preempted  under  section  105(a)(4) 
[49  App.  U.S.C.  S  1804(a)(4),  describing  five 
“covered  subject"  areas]  or  section  105(b)  [49 
App.  U.S.C  S  1804(b),  dealing  with  highway 
routing  requirements]. 

With  two  exceptions,  section 
1804(a)(4)  preempts  “any  law, 
regulation,  order,  ruling,  provision,  or 
other  requirement  of  a  State  or  political 
subdivision  thereof  or  an  Indian  tribe” 
which  concerns  a  “covered  subject”  and 
“is  not  substantively  the  same”  as  a 
provision  in  the  HMTA  or  regulations 
imder  the  HMTA.  The  two  exceptions 
are  State  and  Indian  tribe  hazardous 
materials  highway  routing  requirements 
governed  by  49  App.  U.S.C.  1804(b)  and 
requirements  “otherwise  authorized  by 
Federal  law.”  The  "covered  subjects” 
defined  in  section  1804(a)(4)  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  The  preparation,  execution,  and  use  of 
shipping  documents  pertaining  to  hazardous 
materials  and  requirements  respecting  the 


number,  content,  and  placement  of  such 
documents. 

(iv)  The  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials. 

(v)  The  design,  mqnufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

In  a  final  rule  published  in  the  Federal 
Register  on  May  13, 1992  (57  FR  20424, 

20428),  RSPA  defined  “substantively  the 
same”  to  mean  “conforms  in  every 
significant  respect  *  *  *"  49  CFR 
107.202(d).  I 

The  HMTA  provides  that  any  directly 
affected  person  may  apply  to  the  1 

Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted  by  the  HMTA.  Notice  of 
the  application  must  be  published  in  the 
Federal  Register,  and  the  applicant  is 
precluded  from  seeking  judicial  relief  on 
the  “same  or  substantially  the  same 
issue”  of  preemption  for  180  days  after 
the  application  is  filed,  or  until  the 
Secretary  takes  final  action  on  the 
application,  whichever  occurs  first.  49 
App.  U.S.C.  1811(c)(1).  A  party  to  a 
preemption  determination  proceeding 
may  seek  judicial  review  of  the 
determination  in  U.S.  district  court 
within  60  days  after  the  determination 
becomes  final.  49  App.  U.S.C.  1811(e). 

'The  Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except  for 
those  concerning  highway  routing  which 
were  delegated  to  the  Federal  Highway 
Administration.  49  CFR  1.53(b).  RSPA’s 
regulations  concerning  preemption 
determinations  are  set  forth  at  49  CFR 
107.201-107.211  (including  amendments 
of  February  28, 1991  (56  FR  8616),  April 
*17. 1991  (56  FR  15510),  and  May  13. 1992 
(57  FR  20424]).  Under  these  regulations, 

RSPA’s  Associate  Administrator  for 
Hazardous  Materials  Safety  issues 
preemption  determinations.  “Any 
person  aggrieved”  by  RSPA’s  decision 
on  an  application  for  a  preemption 
determination  may  file  a  petition  for 
reconsideration  within  20  days  of 
service  of  that  decision.  49  CFR 
107.211(a). 

'The  decision  by  RSPA’s  Associate 
Administrator  for  Hazardous  Materials 
Safety  becomes  RSPA’s  final  decision  20 
days  after  service  if  no  petition  for 
reconsideration  is  filed  within  that  time; 
the  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  under  49  U.S.C. 

1811(e].  If  a  petition  for  reconsideration 
is  filed,  the  action  by  RSPA’s  Associate 
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Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  is  RSPA's  Hnal  agency 
action.  49  CFR  107.211(d), 

In  making  decisions  on  applications 
for  waiver  of  preemption.  RSPA  is 
guided  by  the  principles  and  policies  set 
forth  in  Executive  Order  No.  12,612, 
entitled  “Federalism"  (52  FR  41685,  Oct. 
30, 1987).  Section  4(a)  of  that  Executive 
Order  authorizes  preemption  of  state 
laws  only  when  a  statute  contains  an 
express  preemption  provision,  there  is 
other  firm  and  palpable  evidence  of 
Congressional  intent  to  preempt,  or  the 
exercise  of  state  authority  directly 
conflicts  with  the  exercise  of  Federal 
authority.  The  HMTA  contains  express 
preemption  provisions,  which  RSPA  has 
implemented  through  its  regulations. 

II.  CWTI’S  Application  for  a  Preemption 
Determination 

With  its  June  12, 1992  letter,  CWTI 
applied  for  a  determination  that  lEPA’s 
Uniform  Hazardous  Waste  Manifest  is 
preempted  by  the  HMTA.  The  text  of 
CWn’s  application  is  reproduced  as 
appendix  A  to  this  notice.  (The 
appendices  to  CWTI's  application  are 
available  for  examination  at,  and  copies 
may  be  obtained  at  no  cost  fi^m, 

RSPA’s  Dockets  Unit,  room  8421,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001,  telephone 
202-368-4453.) 

III.  Comments 

All  conunents  should  be  limited  to  the 
issue  of  whether  the  lEPA  Uniform 
Hazardous  Waste  Manifest  is 
preempted  by  the  HMTA.  Comments 
should  specifically  address  the 
“substantively  the  same.”  “dual 
compliance,"  and  “obstacle"  tests 
described  in  I,  above.  Comments  should 
also  address  the  issue  of  whether  the 
lEPA  Uniform  Hazardous  Waste 
Manifest  is  “otherwise  authorized  by 
Federal  law.” 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forth  at  49  CFR 
107.201  through  107.211. 

Issued  in  Washington,  DC  on  July  15, 1992. 
Robert  A.  McGuire, 

Acting  Associate  Administrator  for 
Hazordous  Materials  Safety. 

Appendix  A — Before  the  United  States 
Department  of  Transportation  Office  of 
Hazardous  Materiab  Safety 

Application  of  the  Chemical  Waste 
Transportation  Institute  To  Initiate  a 
Proceeding  To  Determine  That  the  Uniform 
Hazardous  Waste  Manifest  Promulgated  by 
the  Illinois  Environmental  Protection  Agency 


is  Preempted  by  the  Hazardous  Materials 
Transportation  Act 
lune  12. 1992. 

Application  of  the  Chemical  Waste 
Transportation  Institute  To  Initiate  a 
Proceeding  To  Determine  That  the 
Uniform  Hazardous  Waste  Manifest 
Promulgated  by  the  Illinois 
Environmental  Protection  Agency  is 
Preempted  by  the  Hazardous  Materials 
Transportation  Act 

Interest  of  the  Petitioner 

The  Chemical  Waste  Transportation 
Institute  (CWTI)  is  part  of  the  National 
Solid  Wastes  Management  Association 
(NSWMA),  a  not-for-profit  association 
that  represents  approximately  2,000 
waste  services  companies  throughout 
the  United  States  and  Canada.  Members 
of  the  Institute  are  commercial  firms 
specializing  in  the  transportation  of 
hazardous  waste,  by  truck  and  rail,  from 
its  point  of  generation  to  its 
management  destination.  Our  members 
are  both  private  and  for  hire  carriers 
that  operate  in  interstate  and  intrastate 
commerce,  including  points  to  and  from 
Illinois.  To  the  extent  that  member 
companies  operate  in  Illinois  and  are 
subject  to  the  terms  of  the  lEPA 
manifest  form  attached  as  opposed  to 
the  Uniform  Manifest  (EPA  Form  8700- 
22)  and  the  Continuation  Sheet  (EPA 
Form  8700-22A),  these  members  are 
forced  to  choose  between  conformance 
with  the  requirements  of  the  lEPA  or  the 
Department  of  Transportation  (DOT) 
and  the  Environmental  Protection 
Agency  (EPA). 

Background 

The  NSWMA  on  behalf  of  the  CWTI 
originally  petitioned  for  a  ruling  of 
inconsistency  on  April  12, 1990  and,  in 
light  of  substantial  enhancement  to 
RSPA’s  preemption  authority 
occasioned  by  the  enactment  of  Public 
Law  101-615,  resubmitted  our  petition 
on  May  16, 1991.^  At  that  time,  we  were 
advised  that  the  matters  at  issue  in  the 
petition  were  subject  to  the  preemption 
provisions  of  Public  Law  101-615, 
section  4  which  compel  RSPA  to  issue 
binding  determinations  of  preemption 
unless  the  challenged  state  requirement 
is  “substantively  the  same  as”  and 
federal  requirement.  With  the  May  13, 
1992  publication  of  the  final  rule 
defining  “substantively  the  same  as” 
standa^,  RSPA  is  in  a  position  to  fully 
evaluate  the  merits  of  this  petition. 

Basis  for  the  Application 

Since  the  CWTI  refiled  its  application 
on  May  16, 1991,  lEPA  has  voluntarily 


■  See  docket  IRA-51. 


addressed  one  of  the  concerns  raised  in 
the  April  12th  petition.*  Nevertheless, 
the  I^A  revision  still  falls  short  of  the 
federal  standards  established  pursuant 
to  a  joint  DOT/EPA  rulemaking  *  that 
are  set  forth  at  40  CFR  part  262, 
Appendix  and  referenced  at  49  CFR 
172.205.  The  remaining  inconsistencies 
pertain  to  (1)  a  limitation  on  the 
allowable  abbreviations  to  record 
volumetric  and  weight  units  of  measure 
and  (2)  the  lEPA  abandonment  of 
Continuation  Sheets.  Each  of  these 
deviations  is  in  conflict  with  the 
preemptive  standard  set  forth  at  49  CFR 
171.3(c)  and,  to  the  extent  that  the 
Uniform  Manifest  is  used  as  a  shipping 
paper  ■*  the  “substantively  the  same  as” 
preemptive  standard.  As  such,  these 
inconsistent  aspects  of  the  form  are  a 
violation  of  the  Hazardous  Materials 
Transportation  Act,  as  amended 
(HMTA)  and  the  hazardous  materials 
regulations  (HMRs). 

Authority  for  a  Determination  of 
Preemption 

Heretofore,  the  CWTI  petition  before 
RSPA  for  a  ruling  of  inconsistency  in  the 
matter  styled  IRA-51  was  based  on  the 
fact  that  the  lEPA  manifest  cannot 
satisfy  the  “dual  compliance”  and 
“obstacle”  tests  which  are  set  forth  in 
section  112(a)  of  the  HMTA.  With  the 
finalization  of  docket  HM-207A. 
defining  the  “substantively  the  same  as” 
preemptive  standard,  CWTI  has  yet 
another  definitive  and  compelling  test 
on  which  to  base  its  claim  that  the  lEPA 
manifest  is  expressly  preempted  by 
section  105(a)(4)(A). 

•  The  lEPA  Manifest  Cannot  Satisfy  the 
“Dual  Compliance”  and  “Obstacle” 
Tests  Set  Forth  in  Section  112(a)  of 
the  HMTA 

Congress  revised  section  112(a)  of  the 
HMTA  by  including  the  “dual 


*  See  attached  letter  to  Alan  I.  Roberts,  Associate 
Administrator  for  Hazardous  Materials  Safety. 
RSPA.  US  DOT.  from  William  C  Child,  Manager. 
Division  of  Land  Pollution  Control,  lEPA,  dated 
December  17, 1991. 

*  See  49  FR  10490  (March  2a  1984). 

*  See  49  CFR  172.205(h).  The  Uniform  Manifest 
may  be  used  as  a  shipping  paper.  Inasmuch  as  the 
Uniform  Manifest  contains  all  of  the  information 
required  to  be  present  on  a  shipping  paper  and  the 
Manifest  must  be  carried  with  each  hazardous 
waste  shipment  in  the  “same  manner  as  required  for 
shipping  papers,”  virtually  all  hazardous  waste 
shippers  (generators)  satisfy  DOT  shipping  paper 
requirements  through  the  Manifest.  The  only 
notable  exception  is  hazardous  waste  transport  by 
rail.  Rail  carriers  are  allowed  to  substitute  waybills 
for  the  Uniform  Manifest  when  transporting 
hazardous  waste  to  a  designated  facility  or  to  other 
non-rail  and  intermediate  rail  carriers  provided 
certain  conditions  are  met.  These  provisions  were 
made  so  not  to  disrupt  the  normal  intermodal/ 
interlining  operating  practices  of  railroads.  See  49 
CFR  172.205(0  and  40  CFR  263.20(0. 
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compliance”  and  “obstacle"  standards, 
previously  used  as  regulatory  standards 
for  determining  preemption,  as  explicit 
statutory  grounds  for  a  Hnding  of 
preemption.  As  the  RSPA  noted  in  its 
preamble  implementing  the  revised 
section  112(a)  authorities,  the  original 
HMTA  “did  not  define  ‘inconsistent*  or 
provide  any  standards  for  determining 
what  requirements  were 
‘inconsistent.*  ”  *  Accordingly,  the 
Department  set  forth  by  regulation  two 
criteria  for  determining  “whether  a  non- 
federal  requirement  was  inconsistent 
with  the  hA4TA  or  the  regulations 
*  •  •  The  “dual  compliance  and 

obstacle”  criteria  were,  of  course, 
“originally  established  by  Supreme 
Court  det^ions  determining  whether  a 
conflict  exists  between  a  State  and 
Federal  statute  in  areas  where  Congress 
has  not  completely  foreclosed  State 
regulation.”  ''  In  the  1990  amendments. 
Congress  merely  “adopted  these 
standards  proposed  by  the  Department 
The  ‘two  standards  [adopted]  are  the 
same  requirements  that  are  currently 
codiHed  in  regulations  relating  to 
inconsistency  rulings.’  H.R.  Rep.  No.  441, 
Pt  1, 101st  Cong.,  2d  sess.  49  (1990). 
Congress  stated  its  intention  to  clarify 
the  current  preemption  process  ‘by  more 
clearly  identifying  the  standards  against 
which  a  determination  of  preemption  is 
made.  *rhose  standards  are  now 
reflected  in  Court  decisions  and  they  are 
documented  in  the  precedents 
established  in  administrative  rulings 
issued  by  the  Department.’  HJl.  Rep.  No. 
444,  Pt.  2 101st  Cong.,  2d  Sess.  25 
(1990).”  ■ 

As  RSPA  has  emphasized,  while  the 
scope  of  the  “conflict”  and  “obstacle" 
tests  has  not  changed.  Congress  clearly 
provided  for  “an  affirmative  statement 
of  preemption”  ®  in  cases  in  which  the 
tests  are  not  met  by  state  or  local 
requirements.  Accordingly,  while  all 
previous  inconsistency  rulings  issued  by 
the  RSPA  were  merely  advisory,  the 
same  tests  must  now  be  utilized,  both  by 
the  RSPA  and  the  courts,  in  making 
legally  binding  preemption 
determinations. 

That  the  lEPA  manifest  flunks  both 
the  “dual  compliance”  and  “obstacle” 
tests  is  clear.  By  creating  its  own 
version  of  the  Uniform  Manifest,  lEPA 
has  refused  to  abide  by  the  terms  of  49 
CFR  171.3(c)(3)  which  s^cifically 
provides  that  “any  requirement  of  the 
state  *  *  *  is  inconsistent  with  this 
subchapter  if  it  applies  *  *  *  differently 

‘  See  Se  FR  8617  (February  28. 1991). 

•Id. 

'Id. 

•Id 

•Id 


from  or  in  addition  to  the  requirements 
of  this  subchapter  concerning  *  *  *  [the] 
format  or  contents  of — hazardous  waste 
manifests.”  The  DOT  requirements  also 
mandate  that  all  hazardous  waste 
manifests  be  prepared  pursuant  to  the 
terms  of  40  CFR  262.20.  That  provision 
sets  forth  appropriate  abbreviations  for 
allowable  units  of  measure;  prescribes 
that  the  total  quantity  of  waste  be 
entered  on  the  Uniform  Manifest  or 
Continuation  Sheet,  in  necessary,  in 
sections  14  or  31  respectively;  specifies 
the  use  of  Continuation  Sheets  if 
additional  space  is  required  for  the  DOT 
hazardous  materials  description  and 
related  information  or  if  more  than  two 
transporters  are  required;  and  provides 
that  states  may  not  alter  or  request 
information  di^ering  from  the  federal 
standard  in  the  numbered  sections  of 
the  Uniform  Manifest. 

In  contravention  of  these 
requirements,  the  lEPA  form  limits  the 
allowable  abbreviations  for  the 
indication  of  units  of  measure  to  either 
“G“  for  gallons  or  “Y”  for  cubic  yards 
and  forbids  the  use  of  decimals  or 
fractions  in  describing  the  total 
quantities  of  waste  by  gallons  or  cubic 
yards  that  is  entered  in  item  13  of  the 
manifest.  These  requirements  for 
designating  units  of  measure  and  the 
total  quantity  of  waste  lead,  when 
viewed  together,  to  disingenuous  results. 
For  example,  a  transporter  who  hauls 
one  drum  of  a  solid  hazardous  waste 
(approximately  0.3  cubic  yards)  would 
be  forced  to  indicate  on  the  lEPA 
manifest  a  total  quantity  of  ‘‘0”,  given 
that  quantities  must  be  rounded  to  the 
nearest  whole  number.*® 

>0  lEPA  in  prior  correspondence  to  IRA-Sl  has 
suggests  that  the  difficulties  caused  by  the 
restriction  of  allowable  quantity  abbreviations  and 
decimal  or  fraction  notations  could  be  overcome  by 
classifying  a  solid  as  a  liquid,  so  that  in  the  case  of 
the  drum  continuing  0.3  cubic  yards  of  material  that 
amount  of  waste  would  be  reported  in  gallons,  and 
the  reclassification  could  then  be  clarified  by  a 
notation  in  item  of  the  lEPA  manifest  Another 
commentator  to  IRA-51  suggested  that  an  amount  of 
waste  under  1.0  for  any  unit  of  measure  could  be 
“rounded  up"  to  1.0  to  avoid  a  "zero”  quantity 
result  These  suggestions  must  be  refected  because 
they  presume  to  alter  the  information  requirements 
set  forth  in  the  number  sections  of  the  Uniform 
Manifest.  Clearly,  acceptance  of  the  suggestions 
would  set  a  dangerous  precedent  for  the  imposition 
of  unique  and  onerous  manifesting  requirements. 

For  example,  the  designation  of  solids  as  liquids 
would  create  considerable  confusion  in  the  event  of 
an  emergency  response.  Likewise,  “rounding  up"  the 
quantity  of  waste  would  unnecessarily  impose 
additional  costs  upon  hazardous  waste  generators 
and  transporters.  Many  states  levy  taxes  on  the 
quantity  of  waste  moved.  Finally,  inaccurate 
quantity  information  on  the  Uniform  Manifest 
would  hinder  enforcement  efforts,  and  discourage 
accuracy  in  federal  data  collection  activities 
dependent  on  the  Manifest  such  as  EPA's  biennial 
reporting  and  capacity  assurance  plans. 


The  lEPA  manifest  also  rejects  the 
Uniform  Manifest's  mandate  to  use 
Continuation  Sheets  in  certain 
situations.  The  lEPA  instead  instructs 
generators  who  would  otherwise 
prepare  a  Continuation  Sheet  to 
complete  a  separate  Uniform  Manifest 
form.  The  Uniform  Manifest  requirement 
does  not  permit  states  to  utilize  a 
“second  manifest”  option  in  lieu  of  the 
Continuation  ^eet  which  is  intended  to 
be  attached  to  the  Uniform  Manifest 
form. 

The  lEPA  manifest  form  cannot  be 
reconciled  with  the  Uniform  Manifest 
adopted  in  a  joint  rulemaking  by  DOT 
and  the  EPA.  The  purpose  of  the 
Uniform  Manifest  was  to  eliminate  the 
considerable  confusion  and  unnecessary 
paperwork  engendered  by  numerous, 
often  conflicting  manifest  forms 
prepared  by  the  states.  While  at  present 
it  is  possible  for  states  to  require  use  of 
their  own  manifests  in  lieu  of  the 
Federal  form,  state-issued  manifests 
may  not  require  additional  or  different 
information  other  than  what  is  permitted 
in  the  lettered  sections  of  the  Uniform 
Manifest.  Not  only  is  the  lEPA  manifest 
precisely  the  type  on  inconsistent  state 
actions  which  is  preempted  by  the 
HMTA  and  the  HMRs,  to  the  extent  that 
it  contradicts  the  Uniform  Manifest,  it 
stands  as  an  obstacle  to  the 
accomplishment  and  execution  of  the 
purposes  and  objectives  of  the  HMTA.  If 
the  lEPA  manifest  is  permitted  to  stand, 
members  of  the  CWTI  who  operate  in 
interstate  commerce  will  be  faced  with 
the  need  to  comply  with  manifest 
requirements  in  Illinois  that  differ  from 
those  in  other  states.  It  was  this 
reason — the  possibility  that  states  might 
enforce  conflicting  requirements — that 
prompted  Congress  to  enact  the  HMTA 
and  led  to  the  promulgation  by  DOT  and 
EPA  of  the  Uniform  Manifest  Moreover, 
unless  the  lEPA  manifest  is  invalidated, 
other  states  may  be  encouraged  to  adopt 
manifest  forms  that  differ  Iri  numerous 
ways  from  the  Uniform  Manifest.  The 
mere  possibility  that  disparate 
requirements  could  be  imposed  by  other 
states  mandates  a  finding  of 
inconsistency.** 

•  Section  105(a)(4)(A)  Expressly 

Preempts  the  I^A  Manifest  Form 

Public  Law  101-615  section  105(a)(4) 
substantially  strengthened  federal 
preemption  in  the  area  of  hazardous 
materials  transportation.  Among  other 
things,  the  statute  provides  that  unless  a 
state  or  local  requirement  related  to  the 
“preparation,  execution,  and  use  of 

‘  ■  See  IR  15.  49  FR  46360  (Nov.  27. 1984);  IR 14.  49 
FR  46356  (Nov.  27. 1984);  and  IR  5. 47  FR  51.991 
(Nov.  18. 1982). 
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shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents"  is 
“substantively  the  same”  as  the  federal 
requirements,  the  non-federal 
requirement  is  flatly  preempted.  The 
lEPA  form  and  requirements  at  issue 
here  are  clearly  not  “substantively  the 
same”  as  the  federal  Uniform  Manifest. 

The  fact  that  a  transporter/carrier 
may  choose  to  comply  with  RSPA’s 
shipping  paper  requirements  with  some 
form  other  than  the  Uniform  Manifest 
does  not  diminish  the  fact  that  the 
Uniform  Manifest  is  a  shipping  paper. 
RSPA  clearly  considers  the  Uniform 
Manifest  a  shipping  paper.  Not  only 
does  the  Uniform  Manifest  contain  all 
information  required  by  RSPA  to  be 
included  on  any  shipping  paper 
document  and  therefore  would  ipso 
facto  be  a  “shipping  paper,”  **  but 
RSPA’s  requirements  for  the  Uniform 
Manifest  appear  in  the  subpart  to  the 
HMRs  dealing  with  shipping  papers  and, 
where  state  or  local  requirements  are 
preempted  because  they  differ  from  the 
federal  standard  and  are  applied  only  to 
hazardous  waste  as  opposed  to  other 
hazardous  materials,  DOT  modifies 
"shipping  papers”  to  include  “hazardous 
waste  manifests.” 

In  the  past,  RSPA  has  on  several 
occasions  found  similar  state 
information  and  shipping  paper 
requirements  to  be  per  se  inconsistent 
with  the  HMTA.^^  Not  only  would  it  be 
highly  unlikely  that  RSPA  would  reverse 
itself  on  the  substance  of  these  earlier 
rulings,  but  in  light  of  RSPA's 
strengthened  preemptive  authority  in 
certain  critical  areas  of  the  HMRs, 
including  shipping  papers,  RSPA  is  for 
all  intents  and  purposes  precluded  from 
issuing  other  than  a  determination  of 
preemption  in  this  matter.  As  RSPA 
noted  in  its  May  13, 1992  final  rule 
defining  and  promulgating  the 
"substantively  the  same  as”  preemption 
standard,  “Congress  intended  to 
preempt  the  entire  field  of  hazardous 
materials  transportation  in  the  [shipping 
paper]  covered  subject  areas.  RSPA 
believes  that  in  the  *  *  *  subject  areas, 
national  uniformity  is  critical  *  *  *.  Any 
additional  requirements,  in  excess  of  the 
Federal  requirements,  would  not  be 
‘substantively  the  same,’  and  would  be 
preempted.”  Only  “editorial  and  other 

See  49  CFR  172.200,  201.  202.  203.  and  204. 

'»  See  49  CFR  172  subpart  C  and  171.3(c). 
respectively. 

'*  See  for  example  IR  4.  47  FR  1231  (Jan.  11. 1982); 
and  IR  19.  52  FR  24.404  (June  30. 1987). 

'»  See  57  FR  20425  (May  13. 1992). 


similar  de  minimis  changes  are 
permitted.”  We  submit  that  the  lEPA 
requirements  are  not  editorial  nor  are 
they  de  minimis. 

Rebuttable  Presumptions 

In  the  interest  of  expediting  this 
proceeding,  following  is  a  summary  of 
defenses  raised  by  the  lEPA  in  support 
of  its  manifest  in  prior  correspondence 
with  the  RSPA  on  IRA-51  and  the 
Institute’s  response.  We  believe  each 
defense  is  flawed  and  should  be 
dismissed. 

First,  the  fact  that  lEPA  is  not  the  only 
entity  that  uses  a  manifest  which  varies 
from  the  federal  norm  does  not  justify 
the  Agency’s  actions.  In  fact,  other 
states  are  watching  the  outcome  of  this 
proceeding  either  to  continue  existing 
inconsistent  requirements  or  to  impose 
new  ones.  Whether  the  lEPA  form  is  the 
most  egregious  of  these  state  manifest 
inconsistencies  is  immaterial.  The  fact  is 
that  the  lEPA  has  impermissibly  altered 
the  Uniform  Manifest  and  the  lEPA  form 
in  its  challenged  aspects  should  be 
preempted.  Absent  such  a 
determination,  the  signal  to  states  would 
be  that  deviation  is  acceptable  in 
contravention  of  the  goals  of  the  HMTA 
and  the  HMRs. 

Second,  the  lEPA  actions  are  not 
excused  by  Public  Law  94-580  section 
3009  (RCRA).!’  Section  3009,  as 
amended  in  1980,  is  limited  to  state 
authorization  for  the  adoption  of  certain 
more  stringent  technical,  design  or 
performance  standards  for  TSDFs  than 
those  promulgated  by  EPA  pursuant  to 
subtitle  C  of  RCRA.  The  legislative 
history  reveals  that  the  1980  amendment 
“would  permit  States  to  establish 
standards  more  stringent  than  Federal 
standards  with  regard  to  the  selection  of 
sites  for  the  disposal  of  hazardous  waste 
materials.”  'Hie  sponsor  of  the 
amendment  went  on  to  explain  that: 

The  Act  provides  States  with  a  framework 
for  implementing  hazardous  waste  treatment 
and  disposal  programs.  However,  it  is 
inadequate  in  that  it  does  not  give  States  the 
opportunity  to  set  standards  more  stringent 
than  those  provided  by  Federal  authorities  in 

'•Id 

”  lEPA  has  in  prior  correspondence  in  the  matter 
of  IRA-51  justified  its  proscribing  certain  allowable 
units  of  measure  because  it  is  exercising  its  "more 
stringent  than"  authority.  In  fact,  lEPA 
acknowledged  in  its  original  reply  to  the  NSWMA 
petition  (June  21, 1990)  that  “this  explicit 
substitution  was  a  continuation  of  Illinois' 
computerized  manifest  system  that  was  begun  in 
1979."  lEPA's  limitation  of  allowable  units  of 
measure  has  noting  to  do  with  a  desire  to  be  more 
stringent  than  the  federal,  uniform  requirements.  It 
is  a  reflection  of  the  fact  that  lEPA  simply  never 
conformed  to  the  Uniform  Manifest  requirements 
when  they  were  promulgated  in  1984. 

*•  See  125  Cong.  Rec.  86824  (Daily  Ed.,  June  4, 
1979). 


establishing  sites  for  disposal  facilities  *  *  * 
My  amendment  to  [RCRA]  corrects  this 
deficiency  by  allowing  states  to  adopt 
standards  more  stringent  than  the  Federal 
standards  when  selecting  sites  for  the 
disposal  of  hazardous  waste  materials.'* 

Accordingly,  Congress  did  not  provide 
that  states  could  modify  or  abandon  the 
Uniform  Manifest  or  other 
transportation-related  requirements  and 
still  be  equivalent  and  consistent  with 
the  national  program  as  required  by 
RCRA  Section  3006  which  provides  for 
federal  authorization  to  states  to 
administer  their  own  hazardous  waste 
management  programs.®®  Illinois  is  an 
approved  state.  Indeed,  EPA’s  own 
regulations  implementing  section  3006 
make  clear  that  “no  other  manifest  form, 
shipping  document  or  information,  other 
than  that  required  by  federal  law,  may 
be  required  by  the  State  to  travel  with 
the  shipment.”  ®  *  Moreover,  section 
3003(b)  of  the  RCRA  mandates  that  the 
federal  standard  adopted  by  EPA  by 
which  states  can  judge  the 
“consistency”  and  “equivalency”  of 
their  hazardous  waste  transportation 
programs  for  purposes  of  section  3006  is 
the  HMTA  and  the  HMRs  as  well  as 
those  items  specifically  mentioned  in 
section  3003(a].  Acceptance  of  lEPA’s 
position  would  grant  states  carte 
blanche  authority  to  abandon  the 
Uniform  Manifest. 

'Third,  the  CWTI  has  "standing”  to 
bring  this  petition.  Trade  associations 
have  frequently  advanced  the  interests 
of  their  members  by  participating  in 
HMTA  inconsistency  proceedings. 
Moreover,  neither  the  HMTA  nor  HMRs 
seeks  to  apply  the  article  III  judicial 
concept  of  “injury  in  fact”  as  the  basis 
for  association  standing.  CWTI  notes, 
however,  that  several  decisions  of  the 
United  States  Supreme  Court  have  made 
clear  that  an  association  has  standing. 
Specifically,  it  is  clear  that  an 
association  has  standing  if  one  or  more 
of  its  members  have  standing  in  their 
own  right.*®  'The  CWTI  members  which 
operate  in  Illinois  are,  without  question, 
affected  by  the  manifest  form  at  issue 
here.®®  No  one  has  a  truer  or  more 

••  Id.  at  86825. 

•°  8ee  Ensco  Inc.  v.  Dumas.  807  F.2d  743  (8th  Cir. 
1986)  (8ection  3009  "acknowledges  only  the 
authority  of  state  and  local  government  entities  to 
make  good-faith  adaptations  of  federal  policy  to 
local  conditions”:  provision  applies  only  to  certain 
limited  state  requirements  pertaining  to  land 
disposal  or  treatment  facilities):  Ogden 
Environmental  Services,  v.  City  of  San  Diego.  687  F. 
8upp.  1436  (8.D.  Cal.  1988)  (Citing  Ensco). 

*'  8ee  40  CFR  271.10. 

8ee  Hunt  v.  Washington  8tate  Apple 
Advertising  Comm'n.  432  U.8.  333,  343  (1977).  Also 
see  Worth  v.  Seldin,  422  U.8.  490.  511  (1975). 

**  8ee  49  CFR  171.2(b)  which  provides  that  "no 
person  may  transport  a  hazardous  materials  in 

Continued 
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defined  stake  in  the  outcome  of  the  lEPA 
manifest  petition  than  CWTI  members 
who  are  compelled  to  use  the  form. 

Under  established  precedent,  this 
traceable  injury  provides  a  judicially 
cognizable  basis  for  standing.^*  Neither 
the  claim  asserted  nor  the  relief 
requested  here  would  require — even  in  a 
federal  court — the  participation  of 
individual  members  of  CWTI  in  order  to 
address  the  legality  of  the  lEPA 
manifest.*® 

Fourth,  lEPA's  claim  that  competent 
authority  at  EPA  approved  its  form  is 
without  merit.  EPA  is  not  the 
administering  agency  regarding  the 
Uniform  Manifest.  Public  Law  94-580 
section  3003(b)  provides  that  the 
transportation — and  the  Uniform 
Manifest  is  above  all  else  a 
transportation  shipping  document— of 
hazardous  waste  is  subject  to  the 
HMTA.  EPA  must  issue  regulations 
pertaining  to  transportation  of 
hazardous  waste  that  are  “consistent 
with  the  requirements  of  the  HMTA 
and  the  HMRs,  not  the  other  way 
around.  In  fact,  EPA  regulations  provide 
that  states,  such  as  Illinois,  authorized 
to  administer  their  own  hazardous 
waste  program  “must  follow  the  Federal 
manifest  format  and  may  supplement 
the  format  to  a  limited  extent  subject  to 
the  consistency  requirements  of  the 
[HMTAJ.”  ••  lEPA  previously 
acknowledged  this  point.  In  a  letter  filed 
by  the  lEPA  with  the  RSPA  in  the  matter 
of  IRA-51,  lEPA  states  that  “it  is 
[lEPA's]  understanding  that  DOT  no 
longer  requires  that  use  of  a 
continuation  sheet."  *’  (Emphasis 
added). 


commerce  unless  that  material  is  handled  and 
traiuported  in  accordance  with  this  subchapter 
*  *  The  subchapter  includes  specific  mandates 
concerning  the  uae  of  the  Uniform  Manifest.  See  49 
CFR  171  J(cK3)  and  172.205.  49  CFR  172.3  provides 
that  "this  part  (wdiich  among  other  things  prescribes 
the  requirements  for  shipping  pappra]  applies  to  (1) 
each  person  who  offers  a  hazardous  materials  for 
transportation  and  (2)  each  carrier  by  air.  highway, 
rail  or  water  who  transports  a  hazardous  material.** 

See  Duke  Power  Co.  v.  Carolina  EnvtI.  Study 
Group.  438  U.S.  59  (1978);  American  Insurance 
Association  v.  Selby.  624  F.  Supp.  287  (D.D.C.  198S) 
(Fact  that  only  four  members  of  trade  association 
out  of  174  suffered  threat  of  infury  did  not  deprive 
group  of  standing). 

**  See  loc-ciL  Hunt  v.  Washington  State  Apple 
Advertising  Comm',  aitd  New  York  State  Club  Assn. 
V.  New  York.  106  S.  Ct.  2225  (1988). 

»«  See  40  CFR  271.10(h). 

See  attached  letter  to  Carolyn  Barley,  a  former 
EPA  employee  in  the  Waste  Characterization 
Branch  at  the  Office  of  Solid  Waste,  EPA,  from 
Gregory  T.  Zak.  Manager,  CompUance  Assurance 
Unit  lEPA  dates  February  10, 1987 


lEPA  bases  its  claim  that  EPA 
approved  its  form  on  a  1987  letter  from 
staff  of  the  Waste  Characterization 
Branch  that  cannot  be  squared  with 
the  subsequent  correspondence  from  the 
then  Acting  Assistant  Administrator  of 
the  EPA  in  1989  which  states  that  “(no) 
other  manifest  form,  shipping  document, 
or  information,  other  than  that  required 
by  federal  law,  may  be  required  by  the 
State  to  travel  with  the  shipment.” 

[Citing  40  CFR  271.10]  This  principle  is 
also  explicitly  set  out  in  EPA's  rules  on 
state  program  consistency  at  40  CFR 
271.4.  Thus,  any  state  requirement  that  a 
hazardous  waste  transporter  carry 
documentation  with  shipments  of 
hazardous  waste  is  preempted  by 
federal  law."  *®  Moreover,  the  1987 
letter  deals  only  with  the  use  of 
Continuation  Sheets,  not  the  lEPA 
limitation  on  authorized  abbreviations 
for  weights  and  volumes  of  hazardous 
waste.  Nor  is  the  EPA  staff  assessment 
about  the  rarity  of  instances  in  which 
more  than  two  transporters  are  used 
supported  by  fact.  Based  on  a  survey 
conducted  by  CWTI  in  1990,  fully  9 
percent  of  all  hazardous  waste  shipped 
off-site  is  moved  at  some  point  by  rail. 
The  figure  rises  to  17  percent  when  rail 
shipments  are  compared  only  with 
hazardous  waste  that  moves  in 
interstate  commerce.  In  almost  every 
instance  rail  shipments  include  a  motor 
carrier  transfer  at  one  or  both  ends  of 
the  journey.  We  submit  that  17  percent 
or  even  9  percent  of  volumes  shipped  is 
not  "rare.” 

Fifth,  the  unique  lEPA  requirements 
cannot  be  justified  by  the  notion  that 
they  “improve  the  manifest  system.” 
Government  at  all  levels  is  interested  in 
the  improvement  of  regulatory 
requirements.  For  this  reason,  specific 
provision  is  made  to  petition 
government  for  rulemakings.  In  the  case 
of  the  Uniform  Manifest,  an  appropriate 
petition  would  be  filed  with  the  DOT 
pursuant  to  49  CFR  106.31  and  with  the 
EPA  pursuant  to  40  CFR  260.20.  In  the 
instant  case,  the  lEPA  has  not  chosen  to 
pursue  these  legal  remedies,  but  instead 
has  acted  unilaterally  to  modify  the 
federally  authorized  Uniform  Manifest 
in  circumvention  of  specific  prohibitions 
to  the  contrary. 

Sixth,  the  B^A  has  requested  that 
RSPA  withhold  its  determination 
pending  the  outcome  of  a  petition  filed 
with  the  EPA  by  the  Association  of 


**  See  attached  letter  from  Carolyn  Barley,  Waste 
Characterization  Branch.  Office  of  Solid  Waste. 

EPA  to  Gregory  Zak.  lEPA  dated  April  30, 1987. 

**  See  attached  letter  from  )onathan  Z.  Cannon. 
Acting  Assistant  Administrator,  EPA  to  Bruce 
Swonger.  Chainnan.  CWTL  dated  November  9, 

1989. 


State  and  Territorial  Solid  Waste 
Management  Officials  (ASTSWMO). 
RSPA  has  no  such  authority  nor  should 
it  have  the  desire  to  allow  the  continued 
enforcement  of  inconsistent,  conflicting 
non-federal  requirements.  While  lEPA’s 
request  asks  RSPA  to  violate  its 
mandate,  the  lEPA  has  not  taken  steps 
to  address  this  situation  in  a  timely  and 
appropriate  fashion.  If  the  lEPA  believes 
that  the  EPA  and  RSPA  are  not  acting 
with  appropriate  speed  on  the 
ASTSWMO  petition,  the  Agency  could 
have  tiled  a  petition  for  a  waiver  of 
preemption  with  the  RSPA,  or  simply 
mandated  that  its  unique  information 
requirements  be  enter^  in  a  “lettered” 
rather  than  a  “numbered”  section  of  the 
Uniform  Manifest*® 

Conclusion  and  Request  for  Relief 

The  Uniform  Manifest  plays  a  vital 
role  in  promoting  the  pervasive  scheme 
of  uniform  regulation  of  hazardous 
materials  transportation  established  by 
the  HMTA  and  the  HMRs.  The 
Department  should  not  hesitate  to 
determine  that  these  aspects  of  the  lEPA 
manifest  form  constitute  the  type  of 
inconsistent  state  action  that  is 
preempted  by  the  HMTA  and  the  HMRs. 
At  the  same  time,  the  lEPA  has  chosen 
to  ignore  or  bypass  other  approaches  to 
achieve  its  ends. 

The  CWn  requests  that  a  binding 
determination  of  preemption  be  issued 
invalidating  the  lEPA  manifest  to  the 
extent  that  it: 

(1)  Prohibits  the  use  of  authorized 
abbreviations  to  indicate  quantities  of 
material  shipped  in  a  numbered  section  of  the 
form;  and 

(2)  Rejects  the  federal  requirement  that 
Continuation  Sheets  be  utilized  if  more  than 
two  transporters  are  used  to  transport  the 
waste  or  if  more  space  is  required  for 
information  set  forth  in  section  11  of  the 
Uniform  Manifest  form. 

Certitication 

Pursuant  to  49  CFR  107.205, 1  hereby 
certify  that  I  have  forwarded  a  copy  of 
this  application  to:  William  C.  Child, 
Director,  Division  of  Land  Pollution 
Control,  Illinois  Environmental 
Protection  Agency,  P.O.  Box  19276, 
Springfield,  IL  62794-9276. 

Kevin  Connors, 

Chairman. 

[FR  Doc.  92-17065  Filed  7-20-02;  12«1  pm] 
BILUNG  CODE  4Sie-eO-M 


This  latter  option  would  only  have  been  a 
remedy  for  the  l^A*s  inaietence  on  limiting 
authorized  unit  of  measurement  abbreviations,  its 
desire  to  preclude  use  of  the  Continuation  Sheet 
would  have  to  wait  for  either  a  successful  (1) 
Petition  for  a  waiver  of  preemption  or  (2)  conclusion 
to  a  petition  for  rulemaking. 


Tuesday 
July  21,  1992 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  AHairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact 

summary:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  {Pub.  L  100-497).  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary' — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  authority 
has  approved  the  Yavapai-Prescott 
Indian  Tribe  and  the  State  of  Arizona 
Gaming  Compact  of  1992,  executed  on 
July  3. 1992. 

DATES:  This  action  is  effective  July  21, 
1992. 


ADDRESSES:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs.  Department  of 
the  Interior,  MS/MIB  4603, 1849  "C*’ 
Street,  NW.,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  Chief,  Tribal  Government 
Services,  Bureau  of  Indian  Affairs, 
Washington,  DC  20240,  (202)  208-7448. 

Dated:  July  15. 1992. 

Eddie  F.  Broivn, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  92-17106  Filed  7-20-92;  12«1  pm] 
BHJJNQ  CODE  4310-02-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  935S1-921] 

Abandoned  Infants  Assistance 
Program 

agency:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF).  Department  of  Health 
and  Human  Services  (DHHS). 

ACTION:  Announcement  of  the 
availability  of  Hnancial  assistance  and 
request  for  applications  to  carry  out 
demonstration  projects  to  provide 
comprehensive  services  to  abandoned 
infants  and  their  families. 

summary:  The  Administration  on 
Children,  Youth  and  Families  announces 
the  availability  of  funds  to  carry  out 
demonstration  projects  to  prevent  the 
abandonment  in  hospitals  of  infants  and 
young  children,  speciHcally  those 
infants  and  young  children  perinatally 
exposed  to  a  dangerous  drug  and  those 
infants  and  young  children  infested  with 
the  human  immunodeficiency  virus 
(HIV)  or  who  have  been  perinatally 
exposed  to  the  virus;  and  to  develop, 
implement  and  operate  a  comprehensive 
services  program  to  address  the  needs 
of  these  children  and  their  families. 
DATES:  The  closing  date  for  receipt  of 
applications  is  September  4, 1992. 
ADDRESSES:  Applications  should  be  sent 
to:  FY  1992  Abandoned  Infants 
Assistance  Program,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  Hubert  H. 
Humphrey  Building,  room  341-F.2,  200 
Independence  Avenue  SW., 

Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Campiglia  (202)  205-0657. 
SUPPLEMENTARY  INFORMATION: 

Part  I:  General  Information 

A.  Background 

Public  Law  (Pub.  L.)  102-238,  the 
Abandoned  Infants  Assistance  Act 
Amendments  of  1991  (the  Act),  amends 
Public  Law  100-505,  the  Abandoned 
Infants  Act  of  1988  and  was  signed  into 
law  December  12, 1991.  The  purposes  of 
the  Act  are  to  establish  a  program  of 
demonstration  projects  to  prevent  the 
abandonment  in  hospitals  of  infants  and 
young  children,  particularly  those  who 
have  been  perinatally  exposed  to  a 
dangerous  drug  and  those  with  the 
human  immunodeficiency  virus  (HIV)  or 
who  have  been  perinatally  exposed  to 
the  virus;  to  identify  and  address  the 


needs  of  those  infants  and  children  who 
are.  or  might  be,  abandoned;  to  develop 
a  program  of  comprehensive  services  for 
these  children  and  members  of  the 
biological  family  (see  Definitions)  for 
any  condition  that  increases  the 
probability  of  abandonment  of  an  infant 
or  young  child,  including  foster  family 
care  services,  case  management 
services,  family  support  services, 
parenting  skills,  in-home  support 
services,  respite  and  crisis  intervention 
services,  counseling  services  and  group 
residential  home  services;  and  to  recruit 
and  train  health  and  social  services 
personnel,  foster  care  families,  and 
residential  care  providers  to  meet  the 
needs  of  abandoned  children  and 
infants  and  children  who  are  at  risk  of 
abandonment.  In  addition,  the  Secretary 
of  the  Department  of  Health  and  Human 
Services  is  required  to  carry  out 
evaluation  studies  and  submit  reports  to 
Congress  on  the  estimated  number  of 
infants  and  young  children  abandoned 
in  hospitals  and  an  estimated  cost  of 
their  care  by  all  levels  of  government  in 
providing  housing  and  care  for  infants 
and  young  children  abandoned  in 
hospitals.  The  legislation  also  allows  for 
the  provision  of  technical  assistance  and 
training  programs  to  support  the 
planning,  development  and  operation  of 
the  demonstration  projects. 

Definitions:  The  reauthorized 
legislation  provides  definitions  for  three 
terms.  Le.,  "abandoned  infants  and 
young  children,"  "dangerous  drug,"  and 
"natural  family."  The  term  "abandoned 
infants  and  young  children"  retains  the 
definition  stated  in  the  original 
legislation  (Pub.  L  100-505)  and  means 
infants  and  young  children  who  are 
medically  cleared  for  discharged  from 
acute-care  hospital  settings,  but  who 
remain  hospitalized  because  of  a  lack  of 
appropriate  out-of-hospital  placement 
alternatives.  The  terms  "dangerous 
drug"  and  "natural  family"  are  new.  The 
term  "dangerous  drug"  means  a 
controlled  substance  as  defined  in 
section  102  of  the  Controlled  Substances 
Act  Although  Public  Law  102-236  uses 
the  term  "natural  family,"  the 
Administration  on  Children,  Youth  and 
Families  prefers  the  term  biological 
family.  Therefore,  the  term  biological 
parents /family /mother /father  will  be 
used  for  the  remainder  of  the  grant 
announcement  The  term  biological 
family  shall  be  broadly  interpreted  to 
include  biological  parents,  grandparents, 
family  members,  guardians,  children 
residing  in  the  household  and 
individuals  residing  in  the  household  on 
a  continuing  basis  who  are  in  a  care¬ 
giving  situation  with  respect  to  infants 
and  young  children  covered  under  this 


Act  (42  U.S.C.,  670  note,  title  I,  section 
103.) 

B.  Eligibility  Applicants 

Eligibility  requirements  are  referenced 
under  each  priority  area. 

C.  Availability  and  Allocation  of  Funds 

Total  combined  funding  under  this 
announcement  for  fiscal  year  (FY)  1992 
competitive  grants  under  section  101  of 
the  Act  (42  U.S.C.  670  note),  is 
approximately  $8  million. 

The  Administration  for  Children  and 
Families  proposes  to  award 
approximately  20  grants  in  varying 
amounts  up  to  $450,000  per  budget  year. 
Maximum  award  amounts  are  indicated 
in  the  discussion  of  each  priority  area. 
Applications  under  this  announcement 
will  be  considered  for 

•  Competing  Continuation  Service 
Demonstration  Projects — to  continue  the 
comprehensive  service  programs 
initially  funded  in  FY  1990  by  requiring 
documentation  of  continuing  need  for 
the  project;  to  propose  ways  of 
improving  service  provision  to  meet  the 
needs  of  abandoned  infants  and  young 
children  or  those  who  are  at  risk  of 
abandonment  and  their  families;  and  to 
propose  methods  to  continue  the 
program  evaluation  and  include 
summary  evaluative  data  to  date. 

•  New  Start  Service  Demonstration 
Projects — to  establish  a  comprehensive 
services  program  in  jurisdictions  not 
already  served  by  the  Abandoned 
Infants  Assistance  Program  to  meet  the 
needs  of  abandoned  infants  and  young 
children,  or  those  who  are  at  risk  of 
abandonment  and  their  families;  and  to 
evaluate  the  program. 

•  Family  Support  Services  for 
Grandparents  and  Other  Relatives — to 
provide  counseling,  networking  and 
supportive  services  to  grandparents  and 
other  relatives  who  serve  either  as  full 
or  part-time  caretakers  to  infants/ 
toddlers  who  have  been  exposed  to 
dangerous  drugs  pre-natally. 

All  applicants  funded  under  this 
announcement  will  be  required  to 
provide  information  for  special  studies 
or  evaluations  funded  by  the 
Administration  on  Children,  Youth  and 
Families  (ACYF). 

All  applicants  funded  under  this 
announcement  will  be  required  to  have 
a  key  person  from  the  project  staff  and 
the  evaluator  attend  a  grantees’  meeting 
held  annually  in  Washington,  DC. 

The  training  and  technical  assistance 
services  of  the  Abandoned  Infants 
Assistance  Resource  Center  on  Drug. 
HIV  and  Medically  Involved  Children 
are  available  to  all  applicants  funded 
under  this  announcement. 
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All  applicants  are  also  required  to 
provide  assurances  that  they  will 
comply  with  fiscal  and  program 
reporting  requirements.  These  required 
assurances  are  listed  later  in  this 
program  announcement. 

D.  Statement  of  the  Problem 

Concern  continues  to  grow  about  the 
numbers  of  infants  and  young  children 
infected  with  HIV  and/or  exposed  to 
drugs  during  prenatal  development. 

Also,  there  is  concern  about  an  increase 
in  the  number  of  women  who  are  using 
illegal  drugs  during  pregnancy  with 
possible  adverse  consequences  for  their 
children. 

In  recent  years,  the  link  between 
female  intravenous  drug  users,  the  HIV 
perinatal  transmission  rate  and  the 
subsequent  development  of  the  acquired 
immune  deHciency  syndrome  (AIDS)  in 
young  children  has  presented  an 
enormous  challenge  to  pediatric  health 
care  workers.  According  to  the  most 
recent  Centers  for  Disease  Control 
(CDC)  data,  there  are  3,140  AIDS- 
infected  children  under  13  years  of  age. 
This  problem  is  expected  to  grow.  The 
CDC  estimated  that  1.5  per  1,000  women 
giving  birth  in  1989  were  HIV  infected. 
Assuming  a  perinatal  transmission  rate 
of  30  percent,  approximately  1,800 
newborns  acquired  HIV  during  that 
year.  AIDS  is  becoming  increasingly 
prevalent  and  it  is  expected  to  become 
one  of  the  main  causes  of  death  for 
children  under  four  years  of  age. 

Children  who  are  HIV  positive  or  who 
have  AIDS  are  frequently  ill  and  require 
intensive  and  specialized  care.  The 
delivery  of  services  to  these  children  is 
often  complicated  because  the  children 
and  their  families  live  in  communities 
that  lack  the  necessary  resources  or 
because  caregivers  have  difficulty 
accessing  needed  services.  Further 
complicating  the  situation  is  the  fact 
that  all  of  these  children  have  mothers 
who  are  HIV  positive,  and  most  of  the 
mothers  are  drug-abusers  who 
themselves  need  medical,  social  and 
other  supportive  services. 

This  results  in  an  estimated  16-22 
percent  of  all  HIV  positive  children  in 
the  country  being  placed  in  foster  care 
(Assistant  Secretary  for  Planning  and 
Evaluation,  Department  of  Health  and 
Human  Services,  1989).  Returning  care 
to  the  mother  may  not  be  an  option, 
since  the  mother  may  be  too  ill  herself  to 
care  for  the  child. 

Some  reports  suggest  that  the  number 
of  drug-exposed  children  may  be 
increasing  (Walker,  et  al.,  1991).  Further, 
some  national  experts  on  child  welfare 
data  systems  believe  that  reports 
received  from  child  protective  services 
agencies  may  represent  an  “undercoimt” 


on  the  number  of  drug-exposed  infants. 
(Tatars,  1989-90;  Rosenbaum,  1989).  The 
1990  National  Institute  on  Drug  Abuse 
(NIDA)  National  Household  Survey 
documents  a  continuing  problem  of 
substance  abuse  among  women  of  child¬ 
bearing  age.  The  survey  found  that  4.8 
million  (8  percent)  of  the  60.1  million 
women  in  the  childbearing  years  (15-44) 
had  used  an  illicit  drug  in  the  past 
month.  Slightly  over  .5  million  or  .9 
percent  used  cocaine  and  3.9  million  (6.5 
percent)  used  marijuana  in  the  past 
month.  Among  women  of  all  ages,  12.6 
percent  consumed  alcohol  once  a  week 
or  more. 

Some  pre-natally  drug-exposed 
infants  and/or  HIV  positive  infants 
remain  in  hospitals  beyond  the  need  for 
in-hospital  medical  care.  Other  infants 
are  placed  in  foster  care  or  leave  the 
hospital  with  their  parent(s)  or  other 
relatives  but  quickly  come  to  the 
attention  of  the  child  protective  services 
agency  due  to  reports  of  maltreatment. 

In  some  other  cases,  young  infants  who 
have  gone  home  with  their  families 
return  to  the  hospital  at  a  later  date  for 
medical  treatment  and  are  abandoned 
by  the  family  at  that  time.  Frequently, 
there  are  young  siblings  who  may  be  at 
jeopardy  or  who  are  already  in  out-of- 
home  care. 

Some  children  exposed  to  drugs,  and 
those  who  acquire  AIDS,  pose 
challenging  medical  and  behavioral 
problems.  Their  neurological  deficits 
and  developmental  delays  can  prove 
very  trying  for  caregivers.  Biological  and 
foster  parents,  relatives,  adoptive 
parents  and  other  caretakers  often  need 
special  training  and  supportive  services 
to  help  them  meet  the  children’s  needs 
and  to  provide  respite  for  the  caretakers 
themselves. 

Achieving  permanency  for  such 
children  is  typically  slow  and  complex. 
Some  parents  may  be  motivated  to  keep 
the  child,  but  not  to  change  their 
behaviors;  other  parents  may  be 
motivated  to  change  their  behaviors,  but 
are  incapable  of  accessing  the 
appropriate  services  on  their  own  or  of 
maintaining  improved  behaviors  in  their 
current  environment.  The  assistance 
required  to  address  the  service  needs  of 
the  parent  may  be  fragmented  among 
many  different  agencies.  Some  services 
may  not  be  readily  available.  Some, 
such  as  drug  treatment,  may  not  be 
readily  available  for  pregnant  women. 
Some  services  may  not  be  culturally 
sensitive,  and  others  may  not  be  entirely 
appropriate  to  the  client's  needs. 

If  permanency  is  to  be  achieved  early 
in  the  life  of  the  developing  child, 
intensive  efforts  must  be  made  with  the 
family  to  determine  its  suitability  to  care 
for  the  child.  If  that  is  not  possible,  steps 


must  be  taken  toward  constructive  long¬ 
term  solutions  to  provide  permanency 
for  the  child.  Toward  these  ends, 
systematic  action  must  be  taken  to 
obtain  and  deliver  a  comprehensive  set 
of  services  to  the  biological  and/or 
foster  or  adoptive  family  and  the  child. 

A  number  of  discretionary  programs 
within  ACYF  and  throughout  the 
Department  of  Health  and  Human 
Services  fund  projects  which  are  related 
to  the  issues  addressed  by  this 
announcement.  A  brief  description  of 
these  programs  with  the  name  of  a 
contact  person  is  attached  in  Appendix 
IV.  Prospective  applicants  for  Ptiority 
Areas  I  and  U  must,  if  applicable, 
include  these  existing  programs  in  the 
service  network  proposed  and  provide  a 
description  of  the  proposed  networking 
activities. 

Emphasis  on  Coordination 

All  New  Start  Service  Demonstration 
Project  applicants  should  utilize  an 
existing  consortium  or  develop  a 
consortium  or  other  coordinating  entity 
for  the  purpose  of  carrying  out  the 
project  funded  under  this 
announcement.  The  consortium  may 
include  public  health,  child  welfare, 
substance  abuse  treatment  and  other 
relevant  human  services  agencies.  To 
the  extent  possible,  applicants  are 
encouraged  to  formalize  working 
relationships  with  the  police  and  courts; 
mental  health,  developmental 
disabilities.  Head  Start,  and  special 
education  providers:  and  community 
parent  education  and  parent  support 
programs,  including  in-home  visiting, 
respite  care  and  housing  assistance  in 
the  community.  Plans  for  coordinating 
joint  medical-social  service  case 
management,  outstationing  child  welfare 
staff  at  hospitals  where  large  numbers 
of  at-risk  infants  are  being  delivered,  or 
other  methods  to  be  used  to  bring  about 
comprehensive  service  delivery  should 
be  described  in  the  applicant’s  proposal 
and  supported  by  documentation. 

All  currently  funded  grantees  seeking 
continuation  funding  should  continue  to 
use  their  existing  consortia.  These 
grantees  shall: 

(1)  Describe  ways  in  which  the 
consortium  can  be  expanded,  if  possible, 
or  changed,  if  necessary;  and 

(2)  Demonstrate  how  the  consortium 
has  improved  communication  and 
working  relationships  between  and 
among  conununity  agencies  in 
coordinating  services  for  this  target 
population. 

The  agency  receiving  the  grant  must 
assume  fiscal  and  administrative 
responsibilities  for  the  use  of  grant 
funds.  The  role  of  cooperating  agencies 
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must  be  explicit  and  supported  by 
letters  of  specified  commitment  to  the 
project.  Pro  forma  support  letters  will  ' 
not  be  considered  responsive.  Also, 
each  application  must  include  as  a 
speciHc  goal  the  development  of 
strategies  to  coordinate  and  make 
optimd  use  of  all  relevant  private, 
Federal,  State  and  local  resources  to 
establish  and  maintain  services  beyond 
the  life  of  the  grant 

Part  Q:  Responsibilities  of  the  Grantee 

A.  Priority  Area  I — Competing 
Continuation  Service  Demonstration 
Projects 

Seventeen  service  demonstration 
projects  Initially  funded  in  FY 1990 
under  section  101,  Public  Law  100-505 
are  eligible  for  competing  continuation 
grants  under  this  priority  area.  (See  list 
in  appendix  III.)  Applicants  must  show 
progress  and  accomplishments  to  date 
on  Ae  original  goals  and  objectives  of 
their  current  grant 
Proposals  submitted  under  this 
priority  area  are  to  include  approaches/ 
strategies  to  organize,  make  accessible 
and  implement  a  comprehensive  set  of 
services  to: 

•  Prevent  the  abandonment  of  infants 
and  young  children,  including  the 
provision  of  services  to  members  of  the 
biological  family  to  address  euiy 
condition  that  increases  the  probability 
of  abandonment  of  an  infant  or  young 
child; 

•  Prevent  the  subsequent 
abandonment  of  infcmts  and  young 
children  when  they  return  to  their 
homes; 

•  Assist  abandoned  infants  and 
children  to  reside  with  their  biological 
families,  relatives  or  foster  and  adoptive 
families,  as  appropriate,  and  to  include 
the  provision  of  respite  care  as  needed. 
Short-term,  transitional  residential  care 
services  for  small  groups  of  infants  or 
young  children  may  be  provided.  For 
these  services,  however,  it  must  be 
shown  that  the  placements  are 
necessary  because  a  sufficient  number 
of  families  cannot  be  recruited  and 
trained  to  provide  foster  family  care  for 
abandoned  infants  and  young  children 
in  the  community  or  that  such 
placements  are  in  the  best  interests  of 
the  child.  Proposals  including  residential 
care  services  will  be  considered  only  if 
that  component  is  integral  to  a  larger 
system  of  services  directed  toward 
achieving  permanency  for  the  children. 
The  proposal  may  not  include  the  costs 
of  construction  or  other  major  stnictural 
changes  for  facilities. 

Any  available  summary  evaluation 
data  on  the  program  must  be  included. 


as  well  as  a  descriptive  narrative  of  the 
data. 

Applicants  are  encouraged  to  revise 
or  to  expand  their  goals  and  objectives 
based  on  a  review  of  the  development 
and  impleinentation  of  the  program.  The 
review  should  include  an  assessment  of 
the  effectiveness  of  the  approaches  and 
intervention  strategies  initially 
proposed,  if  revised  approaches  were 
used,  they  should  also  be  assessed  for 
their  effectiveness.  Competing 
continuation  grantees  must  include  a 
new  service  component  for  support  and 
educational  services  to  grandparents  or 
other  family  members  who  are  serving 
as  primary  caregivers  to  the  children  of 
HTV  positive  and  substance  abusing 
parents.  These  services  can  include 
group  support/counseling,  information 
on  accessing  community  resources, 
financial  support  custody  issues  and 
issues  related  to  parental  visits. 

The  proposal  must  include  an 
assurance  of  a  third  party  evaluation  of 
the  project  In  order  to  evaluate  the 
competence  of  the  third-party  evaluator 
and  to  assure  that  the  evaluation 
methodology  and  design  are 
appropriate,  the  third  party  evaluator 
must  write  the  evaluation  section  of  the 
proposal  This  means  that  the  evaluator 
must  be  selected  as  soon  as  possible 
after  an  applicant  has  decided  to 
compete  for  a  demonstration  project.  In 
selecting  an  evaluator,  applicants  are 
remind^  that  the  Administration  for 
Children  and  Families  (ACF)  encourages 
maximum  free  and  open  competition, 
using  the  applicant’s  own  procurement 
policies  and  procedures.  Ihe  applicant's 
proposal  must  indicate  whether  the  third 
party  evaluator  was  competitively  '' 
selected,  or  whether  the  applicant  is 
proposing  a  sole  source  contract  for  the 
evaluator.  Sole  source  requests  must  be 
fully  justitied  in  the  applicant's 
proposal.  For  those  applicants  who  plan 
to  continue  the  services  of  their  current 
third  party  evaluator,  the  applicant  must 
inclu^  in  the  proposal  a  sole  source 
justification  for  review  and  approval  by 
the  program  office  and  the  Division  of 
Discretionary  Grants,  ACF. 

The  applicant  must  include  an 
assurance  that,  at  a  minimum,  a  key 
staff  person  from  the  project  and  the 
evaluator  will  attend  the  annual  2-3  day 
grantees'  meeting  in  Washington,  DC. 
The  applicant  fu^er  must  assure 
participation  in  any  evaluation  effort 
supported  by  ACYF. 

Project  Duration 

The  length  of  the  continuation  project 
period  for  the  competing  service 
demonstration  grantees  may  not  exceed 
38  months.  The  grant  will  be  continued 
for  one  additional  year  based  on 


satisfactory  program  performance  and 
progress. 

Eligible  Applicants 

The  17  currently  funded 
comprehensive  service  demonstration 
grantees  initially  funded  in  fiscal  year 
1990. 

Federal  Share  of  Project  Costs 

Grant  amounts  will  vary  and  range  up 
to  $450,000  for  each  of  three  years.  The 
dollar  amount  requested  must  be  fully 
justified  and  documented.  The 
justification  can  include  various 
community-specific  factors  related  to 
substance  abuse  and  perinatal  exposure 
to  drugs  or  HTV.  For  example,  the 
applicant  might  include  information  on 
the  rate  of  illegal  drug  use  by  women  of 
child-bearing  age;  the  rate  of  HIV 
positive  women  giving  birth;  the  number 
of  known  drug  users;  the  rate  or  number 
of  infants  who  hav<  a  positive 
toxicology  screen.  The  size  of  a  prior 
grant  award  is  not  in  and  of  itself, 
adequate  justificat  on  to  request  the 
same  amount  under  this  announcement. 

Matching  Requirement 

The  minimum  non-Federal  matching 
requirement  is  10  percent  of  the  total 
cost  of  the  project  Therefore,  a  project 
requesting  a  total  of  $1,350,000  in 
Federal  fumds  for  all  three  project  years 
(based  on  an  award  of  $450,000  per 
budget  year],  must  include  a  match  of  at 
least  $150,000  (10  percent  of  total  project 
costs,  i.e..  $50,000  per  budget  period). 

The  non-Federal  matching  requirement 
may  be  in  cash  or  in-kind  contribution. 

B.  Priority  Area  11 — New  Start 
Comprehensive  Service  Demonstration 
Projects 

Applicants  in  jurisdictions  in  which 
there  currently  does  not  exist  a  program 
funded  under  the  Abandoned  Inifants 
Assistance  Program  will  be  considered 
under  this  priority  area.  Applicants  from 
localities  in  which  projects  are  currently 
operating  (see  appendix  III)  will  not  be 
considered  as  the  purpose  of  this 
priority  area  is  to  establish 
comprehensive  service  projects  in  new 
localities. 

All  proposals  submitted  under  this 
Priority  Area  will  be  considered  for 
funding  through  September  30. 1993. 

Under  this  priority  area  proposals  will 
be  considered  which  are  designed  to 
organize,  make  accessible,  and 
implement  a  comprehensive  set  of 
services  to: 

•  Prevent  the  abandonment  in 
hospitals  of  infants  and  young  children, 
including  the  provision  of  services  to 
members  of  the  biological  family  for  any 
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condition  that  increases  the  probability 
of  abandonment  of  an  infant  or  young 
child; 

•  Prevent  the  subsequent 
abandonment  of  infants  and  young 
children  after  they  have  returned  home 
with  their  parent(s); 

•  Assist  abandoned  infants  and 
children  to  reside  with  their  biological 
families,  relatives  or  foster  and  adoptive 
families,  as  appropriate,  including  the 
use  of  respite  care  programs.  Short-term, 
transitional  residential  care  services  for 
small  groups  of  infants  or  young 
children  may  be  provided.  For  these 
services,  however,  it  must  be  shown  that 
a  sufficient  number  of  families  cannot 
be  recruited  and  trained  to  provide 
foster  care  for  abandoned  infants  or 
young  children  in  the  community,  or  that 
such  placements  are  in  the  best  interests 
of  the  child.  Proposals  which  include 
residential  care  services  will  be 
considered  only  if  they  are  integral  to  a 
larger  system  of  services  working  to 
achieve  permanency  for  these  children. 
These  proposals  may  not  include  the 
costs  of  construction  or  other  major 
structural  changes  for  facilities. 

In  order  to  assure  that  consideration 
is  given  to  the  widest  range  of  possible 
interests  for  program  development, 
applicants  must  consider  the  broad 
range  of  possible  circumstances 
confronting  at-risk  parents  in  the  target 
community,  including  the  following: 

•  Before  pregnancy:  educational 
services  on  family  planning,  pre¬ 
conception  counseling  and  prenatal 
care,  emphasizing  the  dangers  of 
substance  abuse,  and  other  issues 
related  to  the  prevention  of 
abandonment; 

•  During  pregnancy;  Sensitizing  all 
programs  in  the  community  to  the 
importance  of  recognizing  drug  abuse 
during  pregnancy  and  providing 
voluntary  services  as  often  as  possible; 

•  Pregnant  women  in  trouble  where 
drug  use  is  a  factor;  women  who  are 
arrested,  victims  of  domestic  violence, 
or  reported  to  protective  services  for 
child  maltreatment  need  special 
attention; 

•  Women  from  high  drug  use  areas 
seeking  prenatal  care,  or  entering  a 
hospital  for  delivery; 

•  Parents  of  infants  who  must  remain 
in  the  hospital  for  any  medical  reasons 
related  to  HIV  or  possible  drug 
involvement;  or 

•  Families  with  drug  exposed  infants 
and  young  children  in  need  of  support 
programs. 

Some  promising  strategies  which  may 
be  considered  in  formulating  proposals 
include: 

•  Comprehensive  programs  with  as 
many  services  as  possible  available  at 


one  site  and  located  in  areas  accessible 
to  the  client  population. 

•  Assured  conhdentiality  to  build 
client  trust  and  encourage  utilization  of 
programs  and  services. 

•  Multidisciplinary  collaboration  to 
meet  variable  client  needs  including 
treatment,  interagency  agreements,  use 
of  a  single  case  manager  and  integration 
of  multi-agency  case  plans. 

•  Intensive  interventions  to  meet  the 
client’s  many  needs  over  the  long-term 
including  home  visits,  child  care,  drop-in 
centers  and  24  hour  crisis  telephone 
lines. 

•  Involvement  of  fathers  in  the 
intervention  strategy  and  treatment 
approaches,  including  family  counseling. 

•  Supportive  drug  treatment  services 
adapted  for  women,  with  peer  support 
focusing  on  common  problems  and 
avoiding  confrontational  group 
processes  commonly  used  with  men. 

•  Residential  treatment  and/or  drug 
free  housing  before  and  after  the  birth 
for  women  and  children  to  enable  them 
to  leave  living  environments  where 
drugs  and  alcohol  are  readily  available. 

•  Parent  educ'ation-and  quality  child 
care  to  support  rehabilitation  of  the 
parent  and  the  child. 

•  Respite  care  for  biological,  foster 
and  adoptive  parents. 

Applicants  for  a  comprehensive 
service  project  under  this  priority  may 
include  training  activities  as  a  part  of 
the  project.  Applicants  should  include  a 
service  component  for  support  and 
education  services  to  grandparents  or 
other  family  members  who  are  serving 
as  primary  caregivers  to  the  children  of 
HIV  positive  parents  and  drug  and 
alcohol  abusing  parents.  Also, 
applicants  must  address  resource 
development  and  coordination  as  a  goal 
of  the  program. 

Each  service  demonstration  project 
must  propose  to  carry  out  a  third-party 
evaluation  as  an  integral  part  of  the 
demonstration  effort.  In  order  to 
evaluate  the  competence  of  the  third- 
party  evaluator  and  to  assure  that  the 
evaluation  methodology  and  design  are 
appropriate,  the  third  party  evaluator 
must  write  the  evaluation  section  of  the 
proposal.  This  means  that  the  evaluator 
must  be  selected  as  soon  as  possible 
after  an  applicant  has  decided  to 
compete  for  a  demonstration  project  In 
selecting  an  evaluator,  applicants  are 
reminded  that  ACF  encourages 
maximum  free  and  open  competition, 
using  the  applicant’s  own  procurement 
policies  and  procedures.  'Die  applicant’s 
proposal  must  indicate  whether  the  third 
party  evaluator  was  competitively 
selected,  or  whether  the  applicant  is 
proposing  a  sole  source  contract  for  the 
evaluator.  Sole  source  requests  must  be 


fully  justihed  in  the  applicant’s 
proposal.  This  evaluation  should  be 
designed  to  collect  systematic  data  to 
answer  questions  such  as  the  following: 
What  are  the  characteristics  of  families 
who  abandon  children?  What  are  the 
services  needs  of  children/mothers/ 
fathers/families  of  drug  exposed 
infants?  Of  HIV  positive  infants?  What 
are  the  barriers  to  comprehensive  case 
management  and  to  the  coordination  of 
service  delivery?  What  changes  have 
been  most  helpful  in  improving  the 
delivery  of  services?  What  changes/ 
improvements  have  there  been  in  the 
child’s  well-being  and/or  child’s 
development?  What  changes  have  there 
been  in  the  family’s  stability  and  ability 
to  function? 

The  proposal  must  include  an 
assurance  that  a  key  staff  member  from 
the  project  and  the  third  party  evaluator 
will  attend  the  annual  2-3  day  grantees’ 
meeting  in  Washington,  DC.  The 
applicant  must  agree  to  participate  in 
any  evaluation  effort  supported  by 
ACYF. 

Project  Duration 

The  project  period  may  not  exceed  36 
months.  The  grant  will  be  continued  for 
one  additional  year  based  on 
satisfactory  program  performance  and 
progress. 

Eligible  Applicants 

Public  and  nonprofit  private  entities. 
Federal  Share  and  Project  Costs 

The  maximum  Federal  share  is 
$450,000  per  budget  year.  However, 
applicants  are  strongly  encouraged  to 
construct  the  budget  request  judiciously. 
Factors  to  be  considered  include  the 
population  of  the  area  to  be  served;  the 
extent  of  maternal  substance  abuse  in 
the  target  area;  the  number  of  drug- 
exposed  infants;  the  number  of  women 
with  AIDS  or  women  who  are  HIV 
positive  in  the  target  area;  the  number  of 
reports/  referrals  to  social  service 
agencies  of  babies  bom  with  illegal 
substances  in  their  system.  For  example, 
a  city  which  currently  receives  a 
$450,000  grant  per  budget  year  under 
this  legislation  has  the  following  prohle: 
a  population  of  2-3  million;  20  percent  of 
newborns  have  been  pre-natally 
exposed  to  drugs;  2,000  reported 
allegations  of  child  maltreatment 
involving  infants  in  substance-abusing 
families  are  received  annually; 
approximately  350-375  women  with 
AIDS  living  in  the  jurisdiction;  an 
estimated  2,500-3,000  HTV  positive 
women  and  between  700-800  HIV 
positive  children;  and  an  annual 
projected  number  of  500  children  bom 
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who  are  HIV-positive.  Each  applicant 
should  compare  statistics  from  its  area 
to  the  example  city  and  develop  its 
budget  request  accordingly.  This  profile 
does  n(H  necessarily  exclude  an 
application  from  a  jorisdiction  of  smaller 
size  receiving  the  maximum  Federal 
amount.  However,  an  applicant  from  a 
smaller-sized  jurisdiction  must  provide 
adequate/justification  that  the 
community's  experience  with  drug 
exposed  and/or  HIV-positive  infants  is 
severe  enough  to  warrant  the  maximum 
Federal  amount 

Matching  Requirement 

The  minimum  non-Federal  matching 
requirement  is  10  percent  of  the  total  of 
the  project  Therefore,  a  project 
requesting  a  total  of  $1,350,000  in 
Federal  funds  fw  all  three  project  years 
(based  on  an  award  of  $450,000  per 
budget  year),  must  include  a  match  of  at 
least  $150,000  (10  percent  of  total  project 
costs,  te.,  $50,000  per  budget  year).  The 
non-Federal  matching  requirement  may 
be  in  cash  or  in-kind  contribution. 

C.  Priority  Area  HI— Family  Support 
Services  for  Grandparents  and  Other 
Relatives  Providing  Caregiving  for 
Children  of  Substance  Abusing  and 
HIV-Positive  Women 

As  an  increasing  number  of  HIV¬ 
positive  and/or  drug  abusing  parents 
become  unable  to  provide  adequate  care 
for  their  infants  and  young  children, 
family  relatives,  usually  grandparents, 
assume  responsibility  as  the  primary 
caregiver  for  the  children.  In  some 
jurisdictions,  parent  support  groups 
report  that  an  estimated  5  percent  of 
families  consist  of  a  grandparent  raising 
a  grandchild,  a  circumstance  which  the 
support  groups  report  is  due  primarily  to 
parental  drug  addiction. 

Many  of  the  children  born  to  drug- 
abusing.  HIV  positive  or  AIDS  infected 
women  suffer  medical  or  behavioral 
problems  as  a  result  of  their  mother's 
addiction  or  health  status.  They  may  be 
hyperactive  and  have  more  severe  and 
chronic  health  problems  and  more 
developnoental  and  neurological  delays. 
These  children  may  be  more  difficult  to 
parent  in  many  ways  that  family 
members,  particularly  grandparents  who 
are  dealing  with  problems  of  their  own 
aging,  may  not  be  adequately  prepared 
to  handle. 

In  addition  to  pcu-enting  issues, 
families  must  also  deal  with  Hnancial 
support  and  custody  issues.  Family 
members  frequently  are  outside  the 
public  diild  welfare  system  and  receive 
little,  if  any,  financial  assistance.  If 
assistance  is  available,  it  is  generally  at 
a  rate  lower  than  the  foster  care  rates. 


Many  caretakers  receive  no  financial 
assistance  at  all. 

The  caretakers  may  need  education  in 
how  to  deal  with  children  who  have 
been  exposed  pre-natally  to  a  dangerous 
drug  or  who  may  be  HIV  positive; 
assistance  in  gaining  access  to 
community  resources;  and,  for 
themselves,  support  services  to  cope 
with  the  responsibilities  of  rearing 
children  at  an  older  age.  The  caregivers 
need  training  in  what  to  expect  of  these 
children,  how  to  nurture  and  care  for 
them  and  how  to  access  other 
supportive  services,  including  respite 
care.  Family  caregivers  may  also  need 
some  education  to  deal  with  the 
addictive  behaviors  of  the  parent(s).  In 
addition,  if  the  parent  is  HIV  positive, 
the  caregivers  will  need  support  in 
dealing  with  the  illness  and  eventual 
death  of  the  child's  parent. 

The  purpose  of  this  priority  area  is  to 
provide  funds;  (1)  To  existing  family 
caregiver  support  groups  to  provide 
counseling  and  other  support  services  to 
family  caregivers  for  drug-exposed  and/ 
or  HIV  positive  children;  and  (2)  to 
establish  family  caregiver  support 
groups  for  caregivers  of  drug-exposed 
and/or  HIV  positive  children  where 
needed. 

Proposals  should  reflect; 

•  An  understanding  of  the  problems 
involved  in  caring  for  children  of  drug¬ 
using  and/or  HIV  positive  parentfs); 

•  An  understanding  and  a  description 
of  the  multiple  needs  of  the  caregivers; 

•  Evidence  of  a  commitment  to  work 
with  a  social  service,  public  health  or 
mental  health  agency  in  providing 
needed  consultation,  support  services 
and  advice  to  family  caregivers;  and 

•  A  national  broad-based 
understanding  of  program  and  service 
issues  involv^  in  serving  families 
afiected  by  drug  abuse  and  HIV. 

Applicants  must  assure  that  small 
sub-grants,  which  must  not  exceed 
$5,000  each,  will  be  awarded  to 
incorporated  non-profit,  local  family 
caregiver  (grandparent)  groups  or  family 
support  groups  to  conduct  family 
support  foctised  activities. 

Applicants  must  describe  the  criteria 
that  would  be  employed  in  awarding 
sub-grants  to  these  groups,  the  methods 
that  would  be  used  to  request  proposals 
from  the  groups  and  how  the 
subgrantees'  activities  would  be 
monitored. 

The  applicants  should  also  include  an 
evaluation  plan  to  be  conducted  by  a 
third  party.  In  order  to  evaluate  the 
competence  of  the  third-party  evaluator 
and  to  assure  that  the  evaluation 
methodology  and  design  are 
appropriate,  the  third  party  evaluator 


must  write  the  evaluation  section  of  the 
proposal.  This  means  that  the  evaluator 
must  be  selected  as  soon  as  possible 
after  an  applicant  has  decided  to 
compete  for  a  demonstration  project.  In 
selecting  an  evaluator,  applicants  are 
reminded  that  ACF  encourages 
maximum  free  and  open  competition, 
using  the  applicant's  own  procurement 
policies  and  procedures.  The  applicant's 
proposal  must  indicate  whether  the  third 
party  evaluator  was  competitively 
selected,  or  whether  the  applicant  is 
proposing  a  sole  source  contract  for  the 
evaluator.  Sole  source  requests  must  be 
fully  justified  in  the  applicant's 
proposal. 

The  proposal  must  include  an 
assurance  that  a  key  staff  person  from 
the  project  and  the  evaluator  will  attend 
the  annual  2-3  day  grantees'  meeting  in 
Washington,  DC.  The  applicant  must 
agree  to  participate  in  any  evaluation 
effort  supported  by  ACYF. 

Project  Duration 

The  project  period  may  not  exceed  36 
months.  The  grant  will  be  continued  for 
one  additional  year  based  on 
satisfactory  program  performance  and 
progress. 

Eligible  Applicants 

National  private,  nonprofit  agencies 
or  organizations  are  eligible  to  apply. 
Applicants  must  demonstrate  a  national 
orientation  on  family  caregiver/support 
activities  and  be  able  to  demonstrate  a 
history  of  involvement  with  grandparent 
groups  or  other  family  member  caregiver 
groups  which  specifically  address  the 
needs  of  drug-exposed  and/or  HIV 
positive  children. 

Federal  Share  of  Project  Costs 

The  maximum  Federal  share  is 
$100,000  for  each  12  month  budget 
period.  It  is  anticipated  that  one  grant 
will  be  awarded  under  this  Priority 
Area.  The  applicant  must  assure,  at  a 
minimum,  that  75  percent  of  the 
awarded  Federal  funds  will  be 
distributed  to  family  support  groups. 

Matching  Requirement 

The  minimum  non-Federal  matching 
requirement  is  10  percent  of  the  total 
cost  of  the  project.  For  example,  a 
project  requesting  a  total  of  ^00,000  in 
Federal  funds  for  all  three  project  years 
(based  on  an  award  of  $100,000  pe;- 
budget  year),  must  include  a  match  of  at 
least  $33,336  (10  percent  of  total  project 
costs,  i.e.,  $11,112  per  budget  year).  The 
non-Federal  matching  requirement  may 
be  in  cash  or  in-kind  contribution. 
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Part  ni:  General  Information  and 
Reqiurements  for  the  Application 
Process  and  Review 

This  part  contains  general  information 
for  applicants  and  basic  requirements 
for  submitting  applications  in  response 
to  this  announcement.  Application  forms 
are  provided  at  the  end  of  this  section 
along  with  detailed  instructions  for 
developing  and  assembling  the 
application  package  for  submittal. 

A.  General  Information 

1.  Review  Process  and  Funding 
Decisions 

Applications  will  be  grouped  by 
priority  area  and  reviewed  and  scored 
competitively  against  the  published 
evaiuanon  criteria  (part  HI.  section  D) 
by  experts  in  the  field,  generally  persons 
'  from  outside  the  Federal  government. 

The  results  of  this  review  will  be  a 
primary  factor  in  making  funding 
decisions.  The  Administration  for 
Children  and  Families  (ACF)  reserves 
the  option  of  discussing  applications 
with,  or  referring  them  to,  other  Federal 
or  non-Federal  funding  sources  when 
this  is  determined  to  be  in  the  best 
interest  of  the  Federal  government  or  the 
applicant.  The  ACF  may  also  solicit 
comments  from  other  Federal  agencies. 
Central  and  Regional  Office  staff, 
interested  foundations,  national 
organizations,  specialists,  experts. 

States  and  the  general  public.  These 
comments,  along  with  those  of  the 
expert  reviewers,  will  be  considered  by 
the  Commissioner,  Administration  on 
Children.  Youth  and  Families  in  making 
funding  decisions. 

2.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Program,"  and  45  CFR  Part  100, 
“Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.”  The 
CDFA  number  of  the  Abandoned  Infants 
Assistance  Program  is  93.551.  All  States 
and  territories  except  Alaska,  Idaho, 
Kansas,  Louisiana,  Minnesota. 

Nebraska,  Oregon,  Pennsylvania, 
Virginia,  American  Samoa,  and  Palau 
have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  eleven 
areas  indicated  above  need  take  no 
action  regarding  E.0. 12372. 
Applications  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372. 


Other  applicants  should  contact  their 
SPOC  as  soon  as  possible  to  advise 
them  of  the  prospective  application  and 
receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  early  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials  to  the  SPOC  and 
indicate  the  date  of  the  submittal  (or  the 
date  the  SPOC  was  contacted,  if  no 
submittal  is  required)  on  the  SF  424,  item 
16a.  The  SPOCs  will  be  noticed  of  any 
applicant  not  indicating  SPOC  contact 
on  the  application,  when  the  SPOC 
contact  is  required.  The  SPOCs  have 
sixty  (60)  days  starting  from  the 
application  deadline  to  comment  on 
applications  for  Hnancial  assistance 
under  this  program.  Comments  are, 
therefore,  due  from  the  SPOC  no  later 
than  August  20, 1992.  These  comments 
are  reviewed  as  part  of  the  award 
process.  Failure  to  notify  the  SPOC  can 
result  in  a  delay  in  the  grant  award. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  “accommodate  or  explain" 
rule.  It  is  helpful  in  tracking  SP(^ 
comments  if  the  SPOC  clearly  indicates 
the  applicant  organization  as  it  appears 
on  the  application  SF  424.  When 
comments  are  submitted  directly  to 
ACF,  they  should  be  addressed  to: 
Department  of  Health  and  Human 
Servicfes,  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants,  room  341  .F.2,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
Attn:  William  J.  McCarron,  ACF-92- 
Abandoned  Infants. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  Territory  is  included  in 
appendix  I  of  this  announcement. 

3.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  recordkeeping 
requirements  and  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  by  OMB. 


B.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  receipt  of 
applications  is  September  21, 1992. 

(a)  Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  above:  or 
(2)  sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  to  be  considered  during  the 
competitive  review  and  evaluation 
process  under  chapter  1-62  of  the 
Department  of  Health  and  Human 
Services’  Grants  Administration 
Manual.  (Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
on  the  U.S.  Postal  Service.  Private 
metered  postmarks  wiH  not  be 
acceptable  as  proof  of  timely  mailing.) 

(b)  Applications  Submitted  by  Other 
Means.  Applications  which  are  not 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  the  close  of  business  on 
or  before  the  deadline  date.  Hand- 
delivered  applications  will  be  accepted 
at  the  Division  of  Discretionary  Grants 
during  the  working  hours  of  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 

(c)  Late  Applications.  Applications 
which  do  not  meet  the  criteria  in  the 
above  paragraphs  are  considered  late 
applications,  liie  granting  agency  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in  the 
current  competition. 

(d)  Extension  of  Deadlines.  The 
Administration  on  Children,  Youth  and 
Families  (ACYF)  may  extend  the 
deadline  for  all  applicants  because  of 
acts  of  God  such  as  floods,  hurricanes, 
etc.,  or  when  there  is  widespread 
disruption  of  the  mails.  However,  if 
ACYF  does  not  extend  the  deadline  for 
all  applicants,  it  may  not  waive  or 
extend  the  deadline  for  any  applicant. 

c.  Application  Requirements 

1.  Priority  Area  Responsiveness 

The  application  must  be  responsive  to 
the  priority  area  under  which  it  is  being 
submitted,  as  identified  at  the  top  of  the 
page  one  of  the  SF  424.  In  order  to  be 
considered  responsive,  the  application 
must  address  each  of  the  minimum 
requirements  for  an  application 
specified  in  the  priority  area  description. 

2.  Application  Form 

The  application  must  be  submitted  on 
single-sided  reproduced  copnes  of  the  SF 
424  (revised  1988). 
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3.  Copies  Required 

Applicants  must  submit  an  original 
and  two  copies  of  the  complete 
application  prepared  in  accordance  with 
the  instructions  provided.  A  complete 
application  includes:  the  completed  SF 
424,  a  summary  description  of  the 
proposed  project,  required 
certiHcations/assurances,  and  the 
program  narrative.  The  full  application 
package  is  described  in  part  III  H. 

4.  Signature 

The  signature  of  the  Certifying 
Representative  must  be  handwritten 
(preferably  in  black  ink)  and  the  signer’s 
name  and  title  must  be  typed  in  Item  18a 
of  the  original  SF  424. 

5.  Length 

All  narrative  sections  of  the 
application  must  meet  the  formal 
specifications.  Although  no  page  limit 
has  been  established,  applicants  should 
seriously  consider  the  information 
provided  in  the  introduction  to  part  II, 
and  provide  narratives  that  are  succinct, 
responsive  to  the  priority  area 
requirements,  and  within  the  general  ' 
recommended  length  requirements  as 
specified  in  the  instructions  later  in  this 
part. 

6.  Evaluation  and  Reporting 
Requirements 

Section  102(a)  of  the  Act  requires  the 
Secretary  to  provide  for  evaluations  of 
all  projects  carried  out  under  section 
101.  All  projects  will  be  required  to 
cooperate  in  this  evaluation,  and  to 
provide  program  data  as  requested.  In 
addition,  all  programs  must  submit 
quarterly  program  progress  reports  and 
semi-annual  fiscal  reports  as  speciHed 
in  the  instructions  attached  to  the 
Financial  Assistance  Award. 

7.  Dissemination 

The  application  must  set  forth  a  plan 
for  the  dissemination  of  the  results  of 
the  project  for  which  assistance  is  being 
requested  and  must  agree  to  cooperate 
and  to  provide  information  for  an 
ACYF-funded  special  study  for  the 
development  of  a  Report  on  Effective 
Care  Methods  as  required  by  section 
102(c)  of  the  Act. 

8.  Statutory  Assurances 

Each  application  must  include  a 
statement  assuring  the  Department  that 
the  grantee  will  meet  the  following 
statutory  requirements.  Any  assistance 
needed  to  comply  with  these 
requirements  should  be  discussed  with 
the  local  public  child  welfare  agency. 

(1)  The  following  assurances  are 
required  under  section  101(b)  of  Public 
Law  102-236  if  the  applicant  expends 


the  grant  to  carry  out  any  program  of 
providing  care  to  infants  and  young 
children  in  foster  homes  or  in  other  non¬ 
medical  residential  settings  away  from 
the  parents: 

•  That  a  case  plan  of  the  type 
described  in  paragraph  (1)  of  section  475 
of  the  Social  Security  Act  will  be 
developed  for  each  infant  or  young  child 
(to  the  extent  that  such  infant  or  young 
child  is  not  otherwise  covered  by  such  a 
plan)  for  whom  funds  would  be 
expended  for  foster  care:  and 

•  That  the  program  includes  a  case 
review  system  of  the  type  described  in 
paragraph  five  (5)  of  section  475  of  the 
Social  Security  Act  (covering  each  such 
infant  and  young  child  who  is  not 
otherwise  subject  to  such  a  system). 

Section  475(1).  Paragraph  (1)  of 
section  475  of  the  Social  Security  Act 
reads  substantially  as  follows  “The 
term — case  plan”  means  a  written 
document  which  includes  at  least  the 
following: 

a.  A  description  of  the  type  of  home  or 
institution  in  which  a  child  is  to  be 
placed,  including  a  discussion  of  the 
appropriateness  of  the  placement  and 
how  the  agency  which  is  responsible  for 
the  child  plans  to  carry  out  the 
voluntary  placement  agreement  entered 
into  or  judicial  determination  made  with 
respect  to  the  child  in  accordance  with 
section  472(a)(1);  and 

b.  A  plan  for  assuring  that  the  child 
receives  proper  care  and  that  services 
are  provided  to  the  parents,  child,  and 
foster  parents  in  order  to  improve  the 
conditions  in  the  parents’  home, 
facilitate  return  of  the  child  to  his  own 
home  or  the  permanent  placement  of  the 
child,  and  addressing  the  needs  of  the 
child  while  in  foster  care,  including  a 
discussion  of  the  appropriateness  of  the 
services  that  have  been  provided  to  the 
child  under  the  plan. 

c.  Where  appropriate,  for  a  child  age 
16  or  over,  the  case  plan  must  also 
include  a  written  description  of  the 
programs  and  services  which  will  help 
such  child  prepare  for  the  transition 
from  foster  care  to  independent  living. 

Section  475(5).  Paragraph  five  (5)  of 
section  475  of  the  Social  Security  Act 
reads  substantially  as  follows — ^The 
term  “case  review  system”  means  a 
procedure  for  assuring  that: 

a.  Each  child  has  a  case  plan  designed 
to  achieve  placement  in  the  least 
restrictive  (most  family  like)  setting 
available  and  in  close  proximity  to  the 
parents’  home,  consistent  with  the  best 
interest  and  special  needs  of  the  child; 

b.  The  status  of  each  child  is  reviewed 
periodically  but  no  less  frequently  than 
once  every  six  months  either  by  a  court 
or  by  administrative  review  in  order  to 
determine  the  continuing  necessity  for 


an  appropriateness  of  the  placement,  the 
extent  of  compliance  with  the  case  plan, 
and  the  extent  of  progress  which  has 
been  made  toward  alleviating  or 
mitigating  the  causes  necessitating 
placement  in  foster  care,  and  to  project 
a  likely  date  by  which  the  child  may  be 
returned  to  the  home  or  placed  for 
adoption  or  legal  guardianship;  and 

c.  With  respect  to  such  child, 
procedural  safeguards  will  be  applied, 
among  other  things,  to  assure  each  child 
in  foster  care  under  the  supervision  of 
the  State  of  a  dispositional  hearing  to  be 
held,  in  a  family  or  juvenile  court  or 
another  court  (including  a  Tribal  court) 
of  competent  jurisdiction,  or  by  an 
administrative  body  appointed  or 
approved  by  the  court,  no  later  than 
eighteen  months  after  the  original 
placement  (and  periodically  thereafter 
during  the  continuation  of  foster  care), 
which  hearing  shall  determine  the  future 
status  of  the  child  (including,  but  not 
limited  to  whether  the  child  should  be 
returned  to  the  parent,  should  be 
continued  in  foster  care  for  a  specified 
period,  should  be  placed  for  adoption,  or 
should  (because  of  the  child’s  special 
needs  or  circumstances)  be  continued  in 
foster  care  on  a  permanent  or  long-term 
basis)  and,  in  the  case  of  a  child  who 
has  attained  age  18,  the  services  needed 
to  assist  the  child  to  make  the  transition 
from  foster  care  to  independent  living; 
and  procedural  safeguards  shall  also  be 
applied  with  respect  to  parental  rights 
pertaining  to  the  removal  of  the  child 
from  the  home  of  his  parents,  to  a 
change  in  the  child’s  placement,  and  to 
any  determination  affecting  visitation 
privileges  of  parents. 

(2)  That  funds  provided  under  this 
section  shall  be  used  only  as  specified  in 
the  application  approved  by  the 
Secretary  (section  101(d)(1)(A)). 

(3)  That  fiscal  control  and  fimd 
accounting  procedures  will  be 
established  as  may  be  necessary  to 
ensure  proper  disbursement  and 
accounting  of  Federal  funds  paid  to  the 
applicant  under  this  announcement 
(section  101(d)(1)(B)). 

(4)  'That  reports  to  the  Secretary  will 
be  made  annually  on  the  utilization, 
cost,  and  outcome  of  activities 
conducted,  and  services  furnished  under 
this  grant  (section  101(d)(1)(C)). 

(5)  That,  if  during  the  majority  of  the 
180-day  period  preceding  the  date  of  the 
enactment  of  this  Act,  the  applicant  has 
carried  out  any  program  with  respect  to 
the  care  of  abandoned  infants  and 
young  children,  the  applicant  must 
certify  that  funds  provided  under  the 
grant  will  be  expended  only  for  the 
purpose  of  expanding  such  services 
(section  101(d)(1)(D)). 
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(6)  That  the  applicant  agrees  to 
cooperate  with  and  provide  data  to  a 
Federally  funded  evaluation  contractor 
(section  102(a)). 

0.  Other  Requirements 

(1)  All  cooperating  agencies  having  a 
role  in  the  activities  proposed  must 
submit  a  letter  signed  by  an  official  with 
authority  to  commit  the  agency  or 
organization.  This  letter  must  specify  the 
activities  and  level  of  involvement  for 
the  cooperating  entity.  General  letters  of 
support  are  not  acceptable. 

(2)  Maps  indicating  areas  to  be 
served,  locations  of  services,  or  other 
geographic  information  may  be 
attached. 

(3)  A  table  or  chart  showing  the 
interrelationships  and  coordination 
patterns  of  agencies  for  the  proposed 
program  is  required. 

(4)  All  public  agencies  must  certify 
that  the  program  will  not  be  delayed 
because  of  general  hiring  freezes  or 
restrictions  on  travel  when  this  relates 
to  hiring,  travel  or  other  activities  of  the 
funded  program.  The  responsible  official 
signing  the  application  must  be  able  to 
authorize  exemptions  from  such 
restriction(s). 

D.  Evaluation  Criteria 

The  Program  Narrative  Statement  of 
the  application  should  correspond  to  the 
evaluation  criteria.  The  description  of 
the  four  criteria  below  should  be  used  as 
headings  in  developing  the  program 
narrative. 

Applications  will  be  reviewed  by  a 
panel  of  at  least  three  individuals.  These 
reviewers  will  comment  on  and  score 
the  applications,  basing  their  comments 
and  scoring  decisions  on  the  following 
criteria. 

(1) ,Objective8  and  Need  for  Assistance 
(25  Points) 

The  application  pinpoints  any 
relevant  physical,  economic,  social, 
financial,  institutional,  or  other 
problems  requiring  a  solution; 
demonstrates  the  need  for  the 
assistance;  states  the  principal  and  ‘ 
subordinate  objectives  of  the  project; 
provides  supporting  documentation  or 
other  testimonies  from  concerned 
interests  other  than  the  applicant;  and 
includes  and/or  footnotes  relevant  data 
based  on  the  results  of  planning  studies. 
It  identifies  the  precise  location  of  the 
project  and  area  to  be  served  by  the 
proposed  project.  Maps  and  odier 
graphic  aids  may  be  attached. 

(2)  Results  or  Benefits  Expected  (15 
Points) 

The  application  identifies  the  results 
and  benefits  to  be  derived,  the  extent  to 


which  they  are  consistent  with  the 
objectives  of  the  proposal  and  indicates 
the  anticipated  conthbutions  to  policy, 
practice,  theory  and/or  research.  The 
proposed  proj^  costs  are  reasonable  in 
view  of  the  expected  results. 

(3)  Approach  (40  Points) 

The  application  outlines  a  sound  and 
workable  plan  of  action  pertaining  to 
the  scope  of  the  project  and  details  how 
the  proposed  woric  will  be 
accomplished;  cites  factors  which  might 
accelerate  or  decelerate  the  work,  giving 
acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 
describes  and  supports  any  unusual 
features  of  the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvements;  and  provides 
for  projections  of  the  accomplishments 
to  be  achieved.  It  lists  the  activities  to 
be  carried  out  in  chronological  order, 
showing  a  reasonable  schedule  for 
accomplishments  and  target  dates. 

To  the  extent  applicable,  the 
application  identifies  the  kinds  of  data 
to  be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  It  describes  die  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who  will 
work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

(4)  Staff  Background  and  Organization's 
Experience  (20  Points) 

—  The  application  identifies  the 
background  of  the  project  director/ 
principal  investigator  and  key  project 
staff  (including  name,  address,  training, 
educational  background,  and  other 
qualifying  experience)  and  the 
experience  of  the  organization  to 
demonstrate  the  applicant’s  ability  to 
effectively  and  efficiently  administer  the 
project.  The  application  describes  the 
relationship  between  this  project  and 
other  related  work  planned,  anticipated 
or  underway  by  the  applicant  with 
Federal  assistance. 

E.  The  Components  of  the  Application 

A  complete  application  consists  of  the 
following  in  this  order: 

1.  Application  Face  Sheet,  SF  424,  page  1. 

2.  Budget  Non-Construction,  SF  424  A. 
Budget  Information:  Section  A  (Budget 
Summary),  Section  B  (Budget  Catagories), 
and  Section  E  (Budget  Estimates  of  Federal 
Funda  Needed  for  Balance  of  Project); 


3.  Budget  justincation  (approximately  three 
pages); 

4.  Project  uunmary  description  with  listing 
of  key  words  (approximately  two  pages); 

5.  Program  Nwative  (approximately  50 
double-spaced  pages  is  suggested  as  a 
reasonable  len^),  organized  with  sections 
addressing  the  following  four  areas;  (1) 
Objectives  and  Need  for  Assistance;  (2) 
Results  or  Benefits  Expected;  (3)  Approach: 
and  (4)  Staff  Background  and  Experience; 

6.  Organizational  capability  statement: 

7.  Letters  of  commitment; 

8.  SF  424B  Assurances-Non  Construction. 
Debarment,  and  Drug-Free  Workplace: 
Certification  Regarding  Lobbying:  and 

0.  Appendices/attachments,  may  include  a 
bibliography  (approximately  two  pages 
single-spaced):  resume  or  curriculum  vitae 
(approximately  two  pages  each);  and 
evaluation  instruments /measurements. 

F.  Preparing  the  Application 

1.  Availability  of  Forms 

Agencies  and  organizations  interested 
in  applying  for  grant  funds  should 
submit  an  application  on  the  Standard 
Form  424  (revised  April  1986)  which  is 
included  in  the  announcement 
(appendix  II). 

^ch  application  must  be  executed  by 
an  individual  authorized  to  act  on  behalf 
of  the  applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  ffie  terms  and  conditions  of 
the  grant  award.  Applications  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this  announcement 
and  the  instructions  in  the  attached 
application  package. 

2.  Application  Submission  and 
Notification 

Completed  applications  must  be  sent 
to:  FY 1992  Abandoned  Infants 
Assistance  Program,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  Hubert  H. 
Humphrey  Building,  room  341-F.2,  200 
Independence  Avenue  SW., 

Washington,  DC  20201,  Attn:  William  J. 
McCarron,  ACF-02-Abandoned  Infants. 

The  program  announcement  number 
(93551-921)  must  be  clearly  identified  on 
the  application. 

Successful  applicants  will  be  notified 
through  a  Notice  of  Financial  Assistance 
Awai^d.  The  award  will  state  the 
amount  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  award,  the  effective 
date  of  the  grant,  the  total  project 
period,  the  budget  period  and  the 
amount  of  the  non-Federal  matching 
share.  Unsuccessful  apiplicants  will  be 
notified  by  letter. 

3.  Program  Narrative 

The  Program  Narrative  is  a  very 
important  part  of  the  application.  It 
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should  be  clear,  concise  and  specific  to 
the  priority  area  being  addressed  as 
described  in  Part  II.  The  narrative 
should  provide  information  on  how  the 
application  meets  the  evaluation 
criteria.  This  narrative  should  be  typed 
on  a  single-side  of  8%’*  by  11"  plain 
white  paper  with  1"  margins  on  both 
sides.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  “Objectives  and  Need 
for  Assistance”  as  page  one.  Applicants 
should  not  submit  reproductions  of 
larger  size  paper  reduced  to  meet  the 
size  requirement. 

Applicants  are  required  to  follow  the 
format  described  below  in  preparing 
their  applications,  using  the  four 
headings  fdr  the  sections  of  the 
narrative.  However,  the  number  of 
specific  pages  for  each  section  is  given 
as  a  suggestion  only.  The  speciHc 
information  to  be  included  under  each 
heading  was  discussed  previously  under 
the  "Evaluation  Criteria." 

The  four  sections  are:  Objectives  and 
Need  for  Assistance;  Results  or  Benefits: 
Approach:  and  Staff  Background. 

4.  Organizational  Capability 

Applicants  should  provide  a  brief 
background  description  of  how  the 
applicant  is  organized  and  the  types  and 
quantities  of  services  it  provides.  This 
statement  may  also  include  descriptions 
of  relevant  past  experience  as  well  as 
the  competence  of  the  project  team  and 
its  demonstrated  ability  to  implement  a 
proposed  effort  that  is  comprehensive. 

5.  Assurance  and  Certifications 

Applicants  must  file  a  Standard  Form 
424B,  Assurances — Non-Construction 
Programs  and  Certifications  Regarding 
Lobbying.  Both  must  be  signed  and 
returned  with  the  application.  In 
addition,  applicants  must  provide 
certification  regarding;  (1)  Drug-Free 
Workplace  Requirements;  and  (2) 
Debarment  and  Other  Responsibilities. 
These  two  certifications  are  self- 
explanatory.  Copies  of  these 
assurances/certibcations  are  reprinted 
at  the  end  of  this  announcement  and 
should  be  reproduced,  as  necessary.  A 
duly  authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certihcations.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug-Free 
Workplace  Requirements  and  the 
Debarment  and  Other  Responsibilities 
certifications. 

G.  The  Application  Package 

To  expedite  the  processing  of 
applications,  each  applicant  is  requested 


to  adhere  to  the  following  instructions. 
Each  application  package  must  include: 

1.  A  copy  of  the  Checklist  for  a 
Complete  Application  with  all  the  items 
checked  as  being  included  in  the 
application. 

2.  An  original  and  two  copies  of  the 
complete  application.  Each  copy  should 
be  stapled  securely  (front  and  back  if 
necessary)  in  the  upper  left  comer.  All 
pages  of  the  narrative  (including  charts, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
“Objectives  and  Need  for  Assistance" 
as  page  one.  To  facilitate  handling, 
please  do  not  use  covers,  binders,  or 
tabs  or  include  extraneous  materials 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings  or  articles  of  incorporation. 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  automatically  notiHed 
of  the  receipt  of,  and  the  four  digit 
identification  number  assigned  to  their 
application.  This  number  and  priority 
area  must  be  referred  to  in  all 
subsequent  communication  with  ACF 
concerning  the  application.  After  an 
identiHcation  number  is  assigned  and 
the  applicant  has  been  notibed  of  the 
number,  applications  are  Hied 
numerically  by  identifleation  number  to 
aid  in  quick  retrieval.  It  will  not  be 
possible  for  ACF  staff  to  provide  a 
timely  response  to  inquiries  about  a 
speciHc  application  unless  the 
identiHcation  number  and  the  priority 
area  are  given.  Applicants  should  be 
advised  that  ACF  staff  cannot  release 
predecisional  information  relative  to  an 
application  other  than  that  it  has  been 
received  and  that  it  is  going  through  the 
review  process.  Once  a  decision  is 
reached,  the  applicant  will  be  notiHed  as 
soon  as  possible  of  the  acceptance  or 
rejection  of  the  application. 

H.  Checklist  for  a  Complete  Application 

The  Checklist  below  should  be  typed 
on  QW  by  11"  plain  white  paper, 
completed  and  included  in  the 
application  package. 

Checklist 

I  have  checked  my  application 
package  to  ensure  that  it  includes  the 
following: 

- Checklist  for  a  complete  application; 

- One  original  application  signed  in  black 

ink  and  dated  plus  two  copies; 

- A  complete  SPOC  certification  with  the 

date  of  SPCiC  contact  entered  in  item  16  page 
1  of  the  SF  424;  and 

- Each  package  contains  the  application 

(original  and  two  copies)  for  one  priority 
area. 

The  original  and  both  copies  of  the 
application  include  the  following: 

- SF  424,  page  1,  Application  Face  Sheet: 

- SF  424A; 


- Budget  lustification; 

- Summary  description  and  key  words; 

- Program  narrative; 

- Organizational  Capability  Statement: 

- Interagency  agreements;  letters  of 

commitment; 

- Certification  Regarding  Lobbying; 

Debarment  Certification; 

- SF  424B  Assurances; 

- Section  475  of  the  Social  Security  Act 

(Case  Plan]  Assurances; 

- Appendices/attachments. 

(Federal  Catalog  of  Domestic  Assistance 
Program  Number  93.551:  Abandoned  Infants 
Assistance  Program) 

Dated:  ]une  17, 199Z 

Wade  F.  Horn, 

Commissioner,  Administration  on  Children, 
Youth  and  Families,  ACF. 

Appendix  I — State  Single  Points  of  Contact 
Alabama 

Mrs.  Moncell  Thomell,  State  Single  Point  of 
Contact,  Alabama  Department  of  Economic 
&  Community  Affairs,  3465  Norman  Bridge 
Road,  Post  Office  Box  250347,  Montgomery, 
Alabama  3612&-0347,  Telephone  (205)  284- 
8905 
Arizona 

Ms.  )anice  Dunn,  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
Fourteenth  Floor,  Phoenix,  Arizona  85012, 
Telephone;  (602)  280-1315 
Arkansas 

Mr.  Joseph  Gillesbie,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  371-1074 
California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 
Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse.  Division  of  Local 
Government,  1313  Sherman  Street.  Room 
520,  Denver,  Colorado  80203,  Telephone 
(303)  866-2156 
Connecticut 

Under  Secretary,  Attn:  Intergovernmental 
Review  Coordinator,  Comprehensive 
Planning  Division,  Office  of  Policy  and 
Management,  80  Washington  Street, 
Hartford,  Connecticut  06106-4459, 
Telephone  (203)  566-3410 
Delaware 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building,  Dover,  Delaware  19903, 

Telephone  (302)  736-3326 
District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of  Contact, 
Executive  Office  of  the  Mayor,  Office  of 
Intergovernmental  Relations,  Room  416, 
District  Building,  1350  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004, 
Telephone  (202)  727-9111 
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Florida 

Karen  McFarland,  Director,  Florida  State 
Clearinghouse,  Executive  O^ice  of  the 
Governor,  Office  of  Planning  and  Budgeting, 
The  Capitol,  Tallahassee,  Florida  32399-0001, 
Telephone;  (904)  488-8114 

Georgia 

Charles  H.  Badger,  Administrator,  Georgia 
State  Clearinghouse,  270  Washington 
Street,  SW.,  Atlanta,  Georgia  30334, 
Telephone  (404)  656-3855 
Hawaii 

Mr.  Harold  S.  Masumoto,  Acting  Director, 
Office  of  State  Planning,  Department  of 
Planning  and  Economic  Development, 
Office  of  the  Governor,  State  Capitol — 
Room  406,  Honolulu,  Hawaii  96813, 
telephone  (808)  548-5893,  FAX  (808)  548- 
8172 
Illinois 

Tom  Berkshire,  State  Single  Point  of  Contact, 
Office  of  the  Governor,  State  of  Illinois, 
Springfield,  Illinois  62706,  Telephone  (217) 
782-8839 
Indiana 

Frank  Sullivan,  Budget  Director,  State  Budget 
Agency,  212  State  House,  Indianapolis, 
Indiana  46204,  Telephone  (317)  232-5610 
Iowa 

Steven  R.  McCann,  Division  for  Community 
Progress,  Iowa  Department  of  Economic 
Development.  200  East  Grand  Avenue.  Des 
Moines,  Iowa  50309,  Telephone  (515)  281- 
3725 

Kentucky 

Debbie  Anglin,  State  Single  Point  of  Contact, 
Kentucky  State  Clearinghouse,  2nd  Floor 
Capital  Plaza  Tower,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 
Maine 

State  Single  Point  of  Contact,  Attn:  Joyce 
Benson,  State  Planning  Office,  State  House 
Station  #38,  Augusta,  Maine  04333, 
Telephone  (207)  289-3261 
Maryland 

Mary  Abrams,  Chief.  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street. 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 
Massachusetts 

State  Single  Point  of  Contact,  Attn:  Beverly 
Boyle,  Executive  Office  of  Communities  & 
Development,  100  Cambridge  Street,  Room 
1603,  Boston,  Massachusetts  02202, 
Telephone  (617)  727-7001 
Michigan 

Milton  O.  Waters,  Director  of  Operations, 
Michigan  Neighborhood  Builders  Alliance, 
Michigan  Department  of  Commerce. 
Telephone  (517)  373-nil 
Please  direct  correspondence  to:  Manager, 
Federal  Project  Review,  Michigan 
Department  of  Commerce,  Michigan 
Neighborhood  Builders  Alliance,  P.O.  Box 
30242,  Lansing,  Michigan  48909,  Telephone 
(517)  373-6223 


Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and  Administration, 
Office  of  Policy  Development,  421  West 
Pascagoula  Street,  Jackson,  Mississippi 
39203,  Telephone  (601)  960-4280 
Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  Division  of 
General  Services.  P.O.  Box  809,  Room  430, 
Truman  Building,  Jefferson  City,  Missouri 
65102,  Telephone  (314)  751-4834 
Montana 

Deborah  Stanton,  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning,  Capitol  Station,  Room 
202-^tate  Capitol,  Helena,  Montana  59620, 
Telephone  (406)  444-5522 
Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  ATTN:  John  B.  Walker, 
Clearinghouse  Coordinator 
New  Hampshire 

Jeffery  H.  Taylor,  DirMtor,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2  Vi  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271-2155 
New  Jersey 

Barry  Skokowski,  Director,  Division  of  Local 
Government  Services,  Department  of 
Community  Affairs,  CN  803,  Trenton,  New 
Jersey  08625-0803,  Telephone  (609)  292- 
6613 

Please  direct  correspondence  and 
questions  to;  Nelson  S.  Silver,  State  Review 
^cess.  Division  of  Local  Government 
Services,  CN  803,  Trenton.  New  Jersey  08625- 
0803,  Telephone  (609)  292-9025 
New  Mexico 

Aurelia  M.  Sandoval,  State  Budget  Division, 
DFA,  Room  190,  Bataan  Memorial  Building, 
Santa  Fe,  New  Mexico  87503,  Telephone 
(505)  827-3640,  FAX  (505)  827-3008 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 
North  Carolina 
Mrs.  Chrys  Baggett,  Director, 
Intergovernmental  Relations,  N.C. 
Department  of  Administration,  116  W, 
Jones  Street,  Raleigh,  North  Carolina  27611, 
Telephone  (919)  733-0499 
North  Dakota 

William  Robinson,  State  Single  Point  of 
Contact,  Office  of  Intergovernmental 
Affairs,  Office  of  Management  and  Budget, 
14th  Floor,  State  Capitol.  Bismarck,  Noi^ 
Dakota  58505,  Telephone  (701)  224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43206-0411, 
Telephone  (614)  466-0698 


Oklahoma 

Don  Strain,  State  Single  Point  of  Contact 
Oklahoma  Department  of  Commerce. 

Office  of  Federal  Assistance  Management, 
6601  Broadway  Extension,  Oklahoma  City, 
Oklahoma  73118  Telephone  (405)  843-0770 
Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 

Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning.  265 
Melrose  Street  Providence,  Rhode  Island 
02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 
questions  to:  Review  Coordinator  Office  of 
Strategic  Planning. 

South  Carolina 

Danny  L  Cromer,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room  477, 
Columbia,  South  Carolina  29201,  Telephone 
(803)  734-0493 
South  Dakota 

Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  Dakota  57501, 
Telephone  (605)  773-3212 
Teimessee 

Charles  Brown,  State  Single  Point  of  Contact, 
State  Planning  Office,  500  Charlotte 
Avenue.  309  John  Sevier  Building, 

Nashville,  Tennessee  37219,  Telephone 
(615)  741-1676 

Texas 

Tom  Adams,  Governor's  Office  of  Budget  and 
Planning.  P.O.  Box  12428  Austin,  Texas 
78711,  Telephone  (512)  463-1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright.  Room 
116  State  Capitol.  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 
Vermont 

Bernard  D.  Johnson,  Assistant  Director, 

Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326 
Washington 

Marilyn  Dawson,  Washington 
Intergovernmental  Review  Process, 
Department  of  Community  Development, 

9th  and  Columbia  Building,  Mail  Stop  GH- 
51,  Olympia,  Washington,  98504-4151, 
Telephone  (206)  753-4978 
West  Virginina 

Fred  Cutlip,  Director,  Community 
Development  Division,  Governor's  Office  of 
Community  and  Industrial  Development 
Building  #6,  Room  553,  Charleston,  West 
Virginia  25305,  Telephone  (304)  348-4010 
Wisconsin 

William  C.  Carey,  Federal/State  Relations, 
IGA  Relations,  101  South  Webster  Street 
P.O.  Box  7864,  Milwaukee,  Wisconsin 
53707,  Telephone  (608)  266-1741 
Please  direct  correspondence  and 
questions  to:  William  C.  Carey.  Section  Chief, 
Federal/State  Relations  Office,  Wisconsin 
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Department  of  Administration,  (608)  266- 

0287. 

Wyoming 

Ann  Redman,  State  Single  Point  of  Contact, 
Wyoming  State  Qearinghouse,  State 
Planning  Coordinator’s  Office,  Capitol 
Building,  Cheyenne,  Wyoming  82002, 
Telephone  (307)  777-7574 

Guam 

Michael  J.  Reidy,  Director.  Bureau  of  Budget 
and  Management  Research,  Office  of  the 


Governor,  P.O.  Box  2950,  Agana,  Guam 
969ia  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Hanning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrero, 
Chairman/Director,  Puerto  Rico  Hanning 
Board,  Minillas  Government  Center,  P.O. 


Box  41119,  San  Juan,  Puerto  Rico  00940- 
9985,  Telephone  (809)  727-4444 
Virgin  Islands 

Jose  L  George.  Director,  Office  of 
Management  and  Budget  No.  32  S  33 
Kongens  Gade,  Charlotte  Amalie,  V.l. 
00802,  Telephone  (809)  774-0750 
MUJNQ  CODE  4130-«1-M 
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Appendix  II 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


t.  APWJCANT  mPONMATIOM 


Legal  Nam« 


Addreas  fgn*  city,  cowniy,  state,  and  zip  codpf 


OMS  Approval  No.  034ae043 


1.  TVPt  OP  SUaSMSaiON; 

Application 

Proapplication 

Q  Construction 

□  Construction 

Q  Non-Construction 

Q  Non-Construction 

I.  OAtl  SUMMTTfO  Applicant  UeMitiet 


1.  DATC  RSCOVEO  iv  STATf  Stale  Appkeabon  Identilier 


4.  OATl  Rccnvco  OV  rCDCRAL  AOENCV  Federal  Identitier 


Orgamsaiional  Unit: 


Nanta  and  telephone  nurntter  ot  the  person  to  be  contected  on  mattars  invoiviirg 
this  appiwaiion  (pnre  area  code^ 


a.  IMFLOVBI  lOCMTIFlCaTlOW  NUMBBt  (BWt! 


m- 


a  TVPt  OP  APPLICATION: 

Q  Now  Q  Continuation  □  Revision 

W  Revision,  enter  appropriate  loltai(s)  in  boMes):  Q  Q 

A  increesa  Arrard 

&  Decrease  Award  C  mcroeso  Duration 

0  Oacraaaa  Duration 

Other  (specriy). 

f,  IVRt  0^  AmJCAIfT:  ^ppfOphM  m  II 

A  State 

H.  Independent  School  Dist. 

e  County 

L  State  ControSad  Institution  of  Higher  Learning 

C  Municipal 

J.  Private  Universiiy 

D.  Township 

A  Indian  Tribe 

E  Inlorstslo 

L  Individual 

F.  IntarmurMcipsI 

M  Profit  Organisation 

O.  Special  District 

N.  Other  ISoecifv) 

t.  NAaMOFFOCNALAOCNCV; 


ta.  CATALOOOFFtDCAALOOMnnC 
AssiaTASica  NuaMfia 


TTTLE 


la.  ANtASAFFfcnoPVMiaiCCTIbttieAcouniiei^  states.  etc.Jt 


la.  CSTIMAttO  FUNOHSQ; 


a  Fadarai 


b.  Appkcanl 


c  State 


d.  Local 


a  Other 


I.  Program  hwame 


g  TOTAL 


laiSAFeucATiONSuajKTTOACvifwpvsrATf  fxfcunvtoiiocfittan  fooccsst 
a  YES  THIS  PPEAPPUCATIONrAPPUCATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OROEH  12372  PROCESS  FOR  REVIEW  ON 


b  NO  □  PROGRAM  IS  NOT  COVB^BVEO  12372 

Q  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


00  I  17.  1tTNIAFFUCANTOajtlQUeiTONAIIVFfO«ALOtBn 
Q  Yea  It  *Yea;*  attach  an  aapianation. 


ia  TOTHf  BOfTOFiaYltNOItrLlOOlANOaiLlIF.ALLOATAINTIIiaAPeLICATIOMiFhtAFPUeATIONAAf  TPOf  ANOCOailfCT.ItttOOCUMeNTHAaaCfNOOLY 
Auntoaizeo  OY  THf  OOVeitNINO  OOOY  OF  TMO  APPLICANT  ANO  TMf  AFfUCANT  ahU  COaiFLY  WITH  ntt  ATTACttfO  ASSOhANCniF  TNC  A88»8TAflCf  It  AWAhOeO 


a  Typed  Name  «l  Authorised  Representative 


d  Signature  of  Authorised  Representative 


c  Telephone  number 


a  Dele  Signed 


Authorized  for  Local  Reproduction 


standard  Form  424  (REV  4-68) 

Prescribed  by  OMB  Circular  A-102 
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Instructions  for  the  SF  424 

Tills  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal 
agencies  to  obtain  applicant  certitication  that 
States  which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program  to 
be  included  in  their  process,  have  been  given 
an  opportunity  to  review  the  applicant's 
submission. 

Item  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  ((»  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise 
an  existing  award,  enter  present  Federal 
identifier  number.  If  for  a  new  project,  leave 
blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— “New”  means  a  new  assistance  award. 

— “Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— “Revision”  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is  involved, 
you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Sel^explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(8)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to  sign 
this  application  as  oflTicial  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILUNQ  CODE  4130-01-M 


I 


: 


BUDGET  INFORMATION  — Non-< 


laiONA-lUOCETSUI 


Grant  Program 
Function 
or  Activity 

(a) 


CaulogolFadaral 
Oomattk  Atsisunco 
Numbar 

(b) 


Estimatad  Unofaligatad  Funds 


Non^adarai 

(d) 
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billing  code  4130-01-C 


SECTION  C  •  NON-FEDER/ 

t. 

s 

». 

10. 

11. 

12.  TOTALS  (sum  of  lines  8  and  1 1) 

s 

SECTION  D- FORECASTE 

13.  Federal 

Total  for  1*1  Voar 

ttl  Ouort 

S 

$ 

14.  NonFederal 

IS.  TOTAL  (sum  of  lines  1 3  and  14) 

$ 

t 

SECTION  E  •  BUDGET  ESTIMATES  OF  FEDERAL  FUND 


(a)  Orant  Program 

(b)  Fin 

U. 

S 

17. 

11. 

19. 

20.  TOTALS  (sum  of  lines  16 -19) 

$ 

SECTION  F  •  OTHER  BUDGE 

(Attach  additional  Shee 

21.  Direct  Charges: 

i 

23.  Remarks 

Authorized  for  Local  F 


>ERAL  RESOURCES 


STEDCASH  NEEDS 


INDS  NEEDED  FOR  BALANCE  OF  THE  PROJEa 


runwf  ruNowfi  mmoos  (VMn) 


DGET  INFORMATION 

ihccts  if  NecesMry) 


22.  Indirect  Clurgtt; 


al  Reproduction 


SF  424A  (4.88)  Pag*  2 
Piesciitod  by  OM8  Cnculai  A-102 
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Instructioiu  for  the  SF-424A 
General  Instnictiona 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B,  C,  and  D  should  include  budget  t 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Section  A,  B,  C,  and  D  should  provide  the 
budget  for  the  Brst  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 
Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not 
requiring  a  functional  or  activity  breakdown, 
enter  on  Line  1  under  Column  (a)  the  catalog 
program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each  line 
in  Column  (a),  and  enter  the  catalog  number 
in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the 
programs  require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title  on 
each  line  in  Column  (a)  and  the  respective 
catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) — For 
new  applications,  leave  Columns  (c)  and  (d) 
blank.  For  each  line  entry  in  Columns  (a)  and 
(b).  enter  in  Columns  (e),  (f).  and  (g)  the 
appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding  period 
(usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 


For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Colunms 

(e)  and  (f).  The  amounts(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

One  6} — Show  the  amount  of  indirect  costs. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section  A, 
Column  (g).  Line  5.  For  supplemental  grants 
and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns 
(l}-(4).  Line  6k  should  be  the  same  as  the  sum 
of  the  amounts  in  Section  A.  Columns  (e)  and 

(f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income.  If  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 
Section  C.  Non-Federal- Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If  in- 
kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)— Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Colunui  (c)--^nter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicanl  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  O.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
frrst  year. 

Line  15— Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-18— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  fimction  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  wlUch  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  complete 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain  amounts 
for  individual  direct  object-class  cost 
categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required 
by  the  Federal  grantor  agency. 

Line  22-^nter  the  type  of  indirect  rate 
(provisional  predetermined,  final  or  fixed) 
that  tvill  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — ^Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the 
applicant  I  certify  that  the  applicant; 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and  completion 
of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States, 
and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a  . 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of  the 
nineteen  statutes  or  regulations  specified  in 
appendix  A  of  OPM's  Standards  for  a  Merit 
System  of  Personnel  Administration  (5  CFR 
part  900,  subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (Pub.  L  88-352]  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  794),  which 
prohibits  discrimination  on  the  basis  of 
handicaps;  (d)  the  Age  Discrimination  Act  of 
1975,  as  amended  (42  U.S.C.  6101-6107), 
which  prohibits  discrimination  on  the  basis  of 
age;  (e)  the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (Pub.  L  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (f)  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention,  Treatment 
and  Rehabilitation  Act  of  1970  (Pub.  L  91- 
616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol 
abuse  or  alcoholism;  (g)  sections  523  and  527 
of  the  Public  Health  ^rvice  Act  of  1912  (42 
U.S.C  290  dd-3  and  290  ee-3),  as  amended, 
relating  to  confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  3601  et 
seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for  Federal 
assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the  application. 


7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(Pub.  L  91-846)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  1501-1508  and  7324-7328) 
which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
276a  to  276a-7).  the  Copeland  Act  (40  U.S.C. 
276c  and  18  U.S.C.  874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333),  regarding  labor  standards  for 
federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (Pub.  L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  119^  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 
seq.);  (g)  protection  of  imderground  sources  of 


drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended,  (Pub.  L  93- 
523);  and  (h)  protection  of  endangered  species 
under  the  Endangered  Species  Act  of  1973,  as 
amended,  (Pub.  L  93-205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  Pub.  L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (Pub.  L  89-544, 
as  amended,  7  U.S.C.  2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Wilt  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4801  et 
seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 


Date  Submitted 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Reoardinq  Druq-Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  belovK 

This  certiTication  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Suhpart 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  mai.itatn 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certincation,  or  otherv^  violates  the  requirements  of  the  Drug-Free  Workplace 
Ac^  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  governmentwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  cr  ilication.  If  knov^n,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  tif of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements.  ' 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above^ 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace- 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (2l  CFR  1308.11  through  1308.15). 

'Conviction*  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  ivith  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  'direct  charge"  employees;  (ii)  all  'indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  H  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee’s  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee’s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  ini|>i>sed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  ol  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  mu.st  provide  notice, 
mcludir.g  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal,  the 
applicant,  deHned  as  the  primary  participant 
in  accordance  with  45  CFR  part  76,  certlBes 
to  the  best  of  its  knowledge  and  believe  that 
it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  Have  not  within  a  3-year  period 
preening  this  proposal  b^n  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certiHcation;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — Lower 
Tier  Covered  Transaction.”  provided  below 
without  modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for  lower 
tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part  78, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  Federal  department 
or  agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 


above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 
Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowle^e  and  belief,  that; 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  1^  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influence  an  o^icer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment  or  modification  of  any  Federal 
contract  grant  loan,  or  cooperative 
agreement 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract  grant 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Stands^  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certificate  be  included  in  the 
award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  that  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his  or 
her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 


to  insure  or  guarantee  a  loan,  the  undersigned 
shall  complete  and  submit  Standard  Form- 
LLL  "Disclosure  Form  to  Report  Lobbying,”  in 
accordance  with  its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date 

Appendix  III 

Locations  of  Currently  Funded  Abandoned 
Infants  Assistance  Service  Programs 

Fiscal  vears 
funded 


California 

San  Joaquin  County,  De¬ 
partment  of  Health  Care 
Services,  French  Camp. 

CA .  1990  &  1991 

Orange  County  Social  Serv¬ 
ices.  Santa  Ana.  CA .  1991 

Department  of  Social  Serv¬ 
ices,  San  Francisco.  CA .  1990  &  1991 

Connecticut 

Yale  University,  School  of 
Medicine,  New  Haven, 

CT . .  1990  »  1991 


Delaware 

Delaware  State  Department 
of  Services  for  Children, 

Youth  and  Their'  Fami¬ 
lies,  Wilmington,  DE 
(Project  Site  is  Wilming¬ 
ton) .  1991 

District  of  Columbia 

D.C  Department  of  Human 
Services,  Washington, 

D.C .  1990  &  1991 

Florida 

Florida  Department  of 
Health  and  Rehabilitation 
Services,  Miami,  FL 
(Project  Site  is  Miami) . — ..  1990  &  1991 

Operation  PAR,  Inc.,  St.  Pe¬ 
tersburg.  FL. .  1990  &  1991 

Georgia 

Georgia  Department  of 
Human  Resources,  Atlan¬ 
ta,  CA  (Project  Site  is  At- 

lanta)...» .  1990  *  1991 

Maryland 

Maryland  State  Department 
of  Human  Resources,  Bal¬ 
timore,  MD  (Project  Site 
is  Baltimore) .  1991 
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Fiscal  years 
funaed 


Illinois 

Illinois  State  Department  of 
Children  and  Family 
Services,  Springfield,  IL 

(Project  Site  is  (^cago) 1991 

Massachusetts 

South  Shore  Mental  Health 
Center,  Boston,  MA .  1990  ft  1991 

Massachusetts  State  De¬ 
partment  of  Public 
Health,  Boston,  MA 
(Project  Sites  are  New 
Bedford  and  Springfield] ....  1991 

Missouri 

Children’s  Mercy  Hospital, 

Kansas  City,  MO..„ .  1990  ft  1991 

New  Jersey 

Protestant  Community  Cen¬ 
ters,  Newark,  N] .  1990  ft  1992 


New  jersey  State  Depart¬ 
ment  of  Human  Services, 

Trenton,  NJ  (Project  Site 
is  Hudson  County — 

Jersey  City) .  1991 

New  Mexico 

University  of  New  Mexico, 

Albuquerque,  NM .  1990  ft  1991 

New  York 

New  York  Department  of 
Social  Services,  Division 
of  Family  and  Children 
Services,  Albany,  NY 


(Project  Site  is  Brooklyn) ...  1990  ft  1991 

Children's  Hospital,  Buffa¬ 
lo,  NY .  1991 

Leake  ft  Watts  Children's 
Home,  Specialized  Foster 
Home  Program,  Yonkers, 

NY..- _ _  1990  ft  1991 


Pennsylvania 

Hahnemann  University, 

Hiiladelphia,  PA-...—..-. .  1990  ft  1991 

Ken-Crest  Centers  for  Ex¬ 
ceptional  Children,  Phila¬ 
delphia  Children’s  Serv¬ 
ices,  Philadelphia,  PA _  1990  ft  1991 

South  Carolina 
Volunteers  of  America  of 
the  Carolines,  Columbia. 

SC  (Project  Site  is  Rich¬ 
land  County — Columbia)....  1990  ft  1991 
Tennessee 

Child  ft  Family  Services  of 
Knox  County,  Knoxville, 

TN .  1991 

Texas  Department  of 
Human  Sendees,  Protec¬ 
tive  Services,  Communi¬ 
cation  Services,  and 

Policy  and  Customer  Re¬ 
lations,  Austin,  TX 

(Project  Site  is  Dallas- 
Fort  Worth) .  1990  ft  1991 

Appendix  IV 

ACYF  Discretionary  Programs  Related  to 
the  Abandoned  Infants  Assistance  Act 
•  The  Child  Welfare  Research  and 
Demonstration  Program  provides  financial 
support  to  State  and  local  governments  or 
other  nonprofit  institutions,  agencies,  and 
organizations  engaged  in  research  or 


demonstrations  in  the  field  of  child  welfare. 
Research  and  demonstration  grants 
supported  under  this  program  address 
services  to  families  to  prevent  the  need  for 
out-of-home  placement,  the  development  of 
alternative  placements  for  children  including 
foster  care  and  adoption,  and  reunification 
services  so  that  children  can  return  home,  if 
at  all  possible.  Several  projects  serving  HIV 
positive  children  have  l^en  funded  under  this 
program.  For  further  information,  call  Cecelia 
Sudia,  (202)  245-0764. 

•  liie  Child  Welfare  Services  Training 
Grant  Program  provides  discretionary  grants 
to  accredited  public  or  nonprofit  institutions 
of  higher  learning  to  develop  and  improve 
educational  and  training  programs  related  to 
child  welfare  and  to  assist  child  welfare 
agencies  to  improve  the  skills  and 
qualifications  of  stafi.  For  further 
information,  call  Penny  Maza,  (202)  245-0172. 

•  The  Adoption  Opportunities  Program 
provides  financial  support  to  State  and  local 
agencies  and  other  profit  and  nonprofit 
organizations  for  research  and  demonstration 
projects  to  improve  adoption  practices,  to 
eliminate  barriers  to  adoption  and  to  find 
permanent  homes  for  children,  particularly 
children  with  special  needs  (including 
children  who  are  HIV  positive  or  who  have 
been  drug-exposed).  For  further  information, 
call  Delmar  Weathers,  (202)  245-0671. 

•  Child  Abuse  and  Neglect  discretionary 
activities  are  designed  to  assist  and  enhance 
national.  State  and  conununity  efforts  to 
prevent,  identify  and  treat  child  abuse  and 
neglect.  These  activities  include  conducting 
research  and  demonstration  grants;  gathering, 
analyzing  and  disseminating  information 
through  a  national  clearinghouse;  and 
provi^ng  grants  to  eligible  State  to 
strengthen  child  protective  services 
programs.  Sever^  projects  related  to  drug 
exposed  babies  and  substance  abusing 
mothers  have  been  funded  under  this 
program  and  findings  are  available.  For 
further  information,  call  Joan  Gaffney  (202) 
245-0709. 

•  The  Emergency  Child  Abuse  Prevention 
Service  Projects  provide  financial  support  to 
State  and  local  agencies  with  experience  in 
providing  child  i^treatment  services  to 
enable  such  organizations  to  improve  the 
delivery  of  services  to  children  whose 
parents  are  substance  abusers.  Projects 
include  the  implementation  of 
comprehensive,  coordinated,  community- 
based  programs  which  are  multi-disciplinary 
in  nature.  Other  projects  include  the  hiring 
and  training  of  personnel;  the  creation  or 
expansion  of  services  to  deal  with  individual 
and  family  crises  related  to  substance  abuse; 
and  the  implementation  of  public  information 
programs  regarding  the  link  between 
substance  abuse  and  child  maltreatment.  For 
further  information,  call  Judy  Coulter,  (202) 
245-0629. 

•  The  Temporary  Child  Care  for  Children 
with  Disabilities  and  Crisis  Nurseries 
Program  provides  demonstration  grants  to 
States  to  assist  private  and  public  agencies  in 
developing  temporary  child  care  (respite 
care)  for  children  with  disabilities  and  crisis 
nurseries  for  children  at  risk  of  child  abuse 
and  neglect  Many  of  these  projects  provide 
services  which  will  be  needed  for  abandoned 


infants  and  these  programs,  where  available, 
should  be  included  in  planning  for 
abandoned  infants.  For  further  information, 
call  Ory  Cuellar,  (202)  245-0899. 

•  The  Administration  on  Developmental 
Disabilities  (ADD)  provides  funding  for  State 
Planning  Councils,  Protection  and  Advocacy 
Agencies,  University  Affiliated  Programs,  and 
projects  of  national  significance  authorized 
under  the  Developmental  Disabilities  Act,  42 
U.S.C.  6000,  et  seq.  Networks  of  research  and 
service  delivery  systems  are  supported  to 
promote  improvements  in  the  quality,  scope 
and  range  of  services  available  for  those  who 
are  developmentally  disabled.  The  ADD  has 
funded  pediatric  AIDS  projects  designed  to 
meet  the  needs  of  abandoned  infants  and 
young  children  who  test  HIV  positive  or  who 
may  be  placed  in  foster  care  because  the 
mother  is  HIV  positive  and  unable  or 
unwilling  to  care  for  the  child.  The  projects 
focus  on  identifying  children  who  are  at  risk; 
developing  early  intervention  strategies; 
coordinating  services;  and  providing  training. 
For  further  information,  call  Kay  Smith  (202) 
245-2984. 

Other  DHHS  Discretionary  Programs 
Related  to  Abandoned  Infants  Assistance 
Program. 

•  The  Maternal  and  Child  Health  Bureau, 
Health  Resource  and  Services 
Administration,  Public  Health  Service, 
provides  formula  grants,  special  project 
grants,  and  reseai^  and  training  authorized 
under  title  V  of  the  Social  Seciirity  Act,  as 
amended.  State  grants-in-aid  emphasize 
interagency  coordination,  early  identification 
of  children  in  need  of  health  services,  follow¬ 
up  care  and  treatment  to  reduce  the  effects  of 
chronic  conditions,  and  prevent  handicapping 
conditions  originating  at  birth.  Support  is 
provided  for  maternal  and  child  health 
services  and  crippled  children's  service, 
particularly  for  mothers  and  children  in  low- 
income  areas. 

The  Maternal  and  Child  Health  Bureau  has 
funded  a  variety  of  Pediatric  AIDS  Health 
Care  demonstration  and  special  projects  as 
well  as  training  and  national  leadership 
activities  to  promote  effective  ways  to 
prevent  HIV  infection,  especially  through 
perinatal  transmission;  to  develop 
community-based,  family-centered, 
coordinate  services  fm  infants  and  children 
with  HIV  infection;  and  to  develop  programs 
to  reduce  the  spread  of  infection  to 
vulnerable  populations  of  children  and 
adolescents.  For  information  concerning 
projects  in  your  area,  call  Beth  Roy,  (301) 
443-2350. 

•  The  Office  of  Substance  Abuse 
Prevention  within  the  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration  provides 
for  a  variety  of  activities  authorized  under 
the  Anti-Drug  Abuse  Act.  Public  Law  100-690. 
Since  1968,  model  demonstration  projects 
have  been  funded  to  promote  interagency 
coordination  in  the  delivery  of 
comprehensive  services  for  substance 
abusing  pregnant  and  post-partum  women 
and  their  infants;  to  increase  the  availability 
and  accessibility  of  prevention,  early 
intervention,  and  treatment  services  for  these 
populations;  to  decrease  the  incidence  and 
prevalence  of  drug  and  alcohol  use  among 
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pregnant  and  poat-partum  women;  to  improve 
the  birth  outcomes  of  women  who  used 
alcohol  and  other  drugs  during  pregnancy 
and  to  decrease  the  incidence  of  infants 
affected  by  maternal  substance  use;  and  to 
reduce  the  severity  of  impairment  among 


children  bom  to  women  involved  in 
substance  abuse. 

Primary  prevention  and  early  intervention 
projects  have  also  been  funded  to 
demonstrate  effective  comprehensive  service 
systems  for  the  prevention,  treatment  and 
rehabilitation  of  drug  and  alcohol  abuse 


among  high  risk  youth,  many  of  whom 
become  teenage  parents.  For  information 
concerning  projects  in  your  area,  call  Ellen 
Hutchins,  (301)  443-5720. 

|FR  Doc.  92-17067  Filed  7-20-62;  8:45  am] 
BtLUNQ  COOE  4130-01-M 
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RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1620 

RIN  3205-AA15 

Restrictions  on  the  Sale  of  Assets  by 
the  Resolution  Trust  Corporation 

agency:  Resolution  Trust  Corporation. 
action:  Final  rule. 

summary:  The  Resolution  Trust 
Corporation  (RTC)  is  promulgating  a 
regulation  pursuant  to  the  requirement 
of  the  Comprehensive  Thrift  and  Bank 
Fraud  Prosecution  and  Taxpayer 
Recovery  Act  of  1990  (Thrift  and  Bank 
Fraud  Act  or  Act).  The  statute  requires 
that  assets  held  by  the  RTC  in  the 
course  of  liquidating  federally-insured 
savings  associations  not  be  sold  to 
persons  who,  in  ways  specified  in  the 
Act.  contributed  to  the  demise  of  such 
savings  associations.  The  rule  is 
intended  to  accomplish  the 
Congressional  directive  by 
implementing  a  self-certification  process 
that  is  a  prerequisite  to  the  sale  of 
assets  by  the  RTC.  The  regulation 
provides  definitions  that  effectuate  and/ 
or  clarify  the  intent  of  Congress 
regarding  the  scope  of  the  statutory 
prohibitions. 

EFFECTIVE  DATE:  August  20, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hu  Benton,  Legal  Division,  202-736- 
0301;  Yeeleng  Rothman,  Legal  Division, 
202-736-0340;  David  Wiley,  Asset 
Management  and  Sales  Division,  202- 
416-7136.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  RTC  was  created  by  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA)  to 
liquidate  federally-insured  savings 
associations  and  the  assets  of  those 
associations.  The  RTC’s  organic  statute 
is  the  Federal  Home  Loan  Bank  Act,  as 
amended,  particularly  12  U.S.C.  1441a 
(FHLB  Act),  hi  addition,  when  acting  as 
conservator  or  receiver  for  a  savings 
association,  the  RTC  has  the  same 
powers  and  duties  as  does  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
pursuant  to  sections  11  through  13  of  the 
Federal  Deposit  Insurance  Act  (FDI 
Act).  12  U.S.C.  1821-1823. 

The  Thrift  and  Bank  Fraud  Act  affects 
asset  sales  by  the  RTC  in  two  regards. 
First,  it  amended  the  FDI  Act  provisions 
that  are  applicable  to  the  RTC  to 
proscribe  sales  by  the  RTC  of  assets  of 
particular  savings  associations  to 
persons  who,  by  committing  certain 
specified  felonies,  caused  a  loss  to  the 


particular  savings  associations.  On  May 
10, 1991,  the  RTC  published  a  directive 
(Circular  10100.14)  that  implemented  the 
Thrift  and  Bank  Fraud  Act's 
amendments  to  the  FDI  Act  regarding 
RTC  asset  sales.  The  directive 
prescribed  a  certification  that  must  be 
made  before  the  RTC  will  sell  an  asset. 
The  RTC  will  modify  or  supplement  that 
certiHcation  through  a  new  directive  by 
the  effective  date  of  this  regulation. 

The  second  relevant  portion  of  the 
Thrift  and  Bank  Fraud  Act  is  section 
2526(c),  which  amended  the  RTC’s 
organic  statute,  specibcally  12  U.S.C. 
1441a(f).  Section  2526(c)  required  the 
RTC  to  promulgate  regiilations  to 
prohibit  the  sale  of  an  asset  of  a  failed 
savings  association  to,  and/or  the  use  of 
RTC  financing  to  purchase  an  asset  that 
is  in  the  hands  of  the  RTC  by,  persons 
who,  in  a  non-criminal  way,  contributed 
to  the  demise  of  that  savings 
association. 

On  October  9. 1991  (56  FR  50829),  the 
RTC  published  a  proposed  regulation  to 
implement  the  mandates  of  section 
2526(c)  of  the  Thrift  and  Bank  Fraud  Act, 
and  provided  the  opportunity  for  public 
comment.  Four  comments  were 
received. 

B.  Discussion  of  Comments 

1.  Comments  Supporting  Broadening  of 
Restrictions 

One  commenter  suggested  that  the 
proposed  regulation  was  too  narrow  and 
that  the  regulation  should  be  broadened 
to  bar  sales  of  assets  of  any  institution 
under  the  RTC’s  control  to  a  person  or 
entity  who  caused  a  loss  to,  or 
otherwise  harmed,  any  institution  under 
the  RTC’s  control,  not  just  the  specific 
institution  that  the  prospective  asset 
purchaser  harmed.  A  second  commenter 
supported  this  recommendation.  While 
acknowledging  that  the  Thrift  and  Bank 
Fraud  Act  did  not  authorize  such  a 
broad  ban  on  prospective  purchasers, 
the  commenter  encouraged  the  RTC  to 
seek  a  legislative  amendment  to 
broaden  the  Act’s  restrictions.  The 
commenter  asserted  that  the  proposed 
restrictions  on  sale  of  assets  in 
connection  with  loans  or  extensions  of 
credit,  despite  tracking  the  Act,  were  too 
lax.  For  example,  the  commenter 
asserted,  under  the  proposed  regulation, 
an  individual  could  receive  seller 
financing  from  the  RTC  or  an 
association  under  its  control  despite 
having  defrauded  that  association  or 
having  defaulted  on  an  obligation  of 
more  than  $1  million  if  the  default  was 
non-fraudulent.  Furthermore,  the 
proposed  rule  would  assertedly  permit 
an  individual  who  has  committed  fraud 
and  defaulted  on  an  obligation  of  more 


than  $1  million  to  buy  an  asset  for  cash. 
Notwithstanding  the  limitations  of  the 
Thrift  and  Bank  Fraud  Act  the 
commenter  asserted  that  the  RTC  has 
broad  authority  under  FIRREA, 

“inherent  in  the  corporate  charter  of  the 
RTC,”  to  specify  terms  and  conditions 
on  the  sale  of  assets.  The  commenter 
recommended  that  the  RTC  “prioritize 
cash  sales,”  and  urged  that  bids  from 
such  individuals  “should  be 
scrupulously  reviewed  and  perhaps 
flagged  for  GAO  audit  purposes.” 
Additionally,  transactions  with  anyone 
who  has  caused  a  loss  to  any  RTC 
institution  should  be  flagged  for  GAO 
audit,  and  the  RTC  should  seek  a 
substantial  “premium”  to  mitigate  the 
damages  caused  by  the  purchaser. 

As  was  noted  in  the  preamble  to  the 
proposed  regulation,  the  Bnal  regulation 
will  closely  follow  the  Thrift  and  Bank 
Fraud  Act.  While  there  is  no  question 
that  the  RTC  has  independent  authority 
under  FIRREA  to  establish  procedures 
for  the  selection  of  asset  purchasers, 
FIRREA’s  overriding  goals  include  the 
attainment  of  the  best  possible  return  on 
the  assets  of  the  associations  that  the 
RTC  takes  over.  The  commenters  have 
not  identified  any  countervailing 
legislative  or  statutory  purpose  that 
would  be  served  by  placing  broadscale 
handicaps  on  the  offers  submitted  by 
prospective  purchasers  that  Congress 
has  not  directed  the  RTC  to  bar. 
Accordingly,  through  this  regulation,  the 
RTC  does  not,  except  in  very  limited 
instances,  intend  to  broaden  the 
Congressionally-imposed  limitations  on 
those  who  can  purchase  assets  from  the 
RTC.  Nor  will  it  adopt  a  preference 
scheme  as  proposed  by  the  commenter. 

As  was  stated  in  the  preamble  to  the 
proposed  regulation,  however,  this 
regulation  in  no  way  implies  that  the 
RTC  will  provide  seller  financing  to  a 
prospective  purchaser  who  is  not 
creditworthy,  and  the  fact  that  a 
prospective  purchaser  has  defaulted  on 
loans  of  any  amount,  whether  or  not  any 
defaults  were  fraudulent,  may  lead  to  a 
determination  that  the  prospective 
purchaser  is  not  creditworthy.  A  section 
has  been  added  to  the  regulation  to 
make  this  clear.  Moreover,  the  RTC  is 
authorized  by  statute  to  make  loans,  and 
required  by  statute  to  obtain  the  best 
return  on  assets  under  its  purview  and 
to  make  the  most  efficient  use  of  funds 
provided  to  it.  The  RTC  finds  that  it 
would  be  inconsistent  with  these  duties 
to  provide  seller  financing  to  any 
prospective  borrower  who  has  exhibited 
fraud  in  connection  with  a  default  of 
any  amount.  Accordingly,  while  the 
proposed  regulation  would  arguably 
have  permitted  the  provision  of  seller 
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financing  to  persons  who  had  committed 
fraud  but  caused  a  loss  of  less  than  $1 
million,  the  final  regulation  has 
eliminated  that  possible  loophole. 

2.  Proposed  Restrictions;  Comments 
Suggesting  Narrowing  or  Clarification  of 
Specific  Restrictions 

As  prescribed  by  the  Act,  the 
proposed  regulation  delineated  four 
basic  factual  situations  in  which  a 
person  will  be  barred  from  purchasing 
an  asset  of  an  RTC-controlled  savings 
association,  and/or  barred  from  using 
RTC  financing  to  purchase  one  or  more 
assets.  The  following  is  a  brief  summary 
of  how  the  regulation  will  apply  the 
restrictions  in  the  Act.  The  final 
regulation  must  be  consulted  for  specific 
restrictions  and  definitions. 

First,  if  the  prospective  purchaser,  or 
related  entity,  as  defined  in  the 
regulation,  has  defaulted  to  any  savings 
association  on  one  or  more  obligations, 
and  the  purchaser  or  related  entity  has 
been  found  to  have  engaged  in  fraud  in 
connection  with  these  obligations,  RTC 
financing  would  not  be  provided  in  any 
asset  sale.  Unlike  the  other  regulatory 
restrictions,  this  restriction  is  not  limited 
to  the  purchase  of  assets  from  the 
specific  institution  that  was  harmed  by 
the  prospective  purchaser.  Consistent 
with  the  Act,  this  portion  of  the 
regulation  would  not  prohibit  a  cash 
sale  in  this  circumstance. 

Second,  if  a  person  participated  in  a 
material  way,  as  defined  in  the 
regulation,  in  one  transaction  or  multiple 
transactions  that  resulted  in  a 
substantial  loss  to  a  savings  association, 
the  person  would  not,  using  any  source 
of  payment  or  financing,  be  permitted  to 
purchase  an  asset  of  that  association 
from  the  RTC. 

Third,  if  a  person  has,  by  federal 
regulatory  action,  been  removed  from  or 
barred  from  participating  in  the  affairs 
of  an  association  that  is  under  RTC 
control,  the  person  would  not,  using  any 
source  of  payment  or  financing,  be 
permitted  to  purchase  an  asset  of  that 
association  from  the  RTC. 

Finally,  if  a  prospective  purchaser  or 
related  entity  has  demonstrated  a 
pattern  or  practice  of  defalcation,  as 
defined  by  the  regulation,  regarding 
obligations  to  an  RTC  controlled 
association,  the  prospective  purchaser 
would  be  barred  fi'om  purchasing  an 
asset  or  assets  of  that  association  from 
the  RTC,  regardless  of  the  intended 
source  of  financing  or  payment. 

The  Act  provides  one  exception  to  the 
above-described  restrictions,  which  is 
reflected  in  the  regulation.  That  is,  the 
restrictions  would  be  lifted  if  in  the 
course  of  the  sale  or  transfer  of  an  asset, 
the  purchaser’s  or  transferee’s 


obligations  to  the  savings  association  or 
to  the  RTC  were  resolved  or  settled.  A 
provision  has  been  added  to  the 
regulation  to  clarify  that  the  inability  to 
make  all  certifications  will  not  be  a  bar 
if  the  offeror  acknowledges  the  inability 
to  make  the  necessary  certifications  but 
submits  a  bona  fide  offer  to  cure  the 
outstanding  obligations. 

In  addition,  as  a  matter  of  regulatory 
authority,  the  RTC  intends  to  limit  the 
possible  retroactive  effect  of  the 
regulation.  That  is,  no  sale  or  seller 
financing  arrangement  would  be 
rescinded  or  revoked  based  upon  the 
provisions  of  the  regulation  if  there  was 
a  legally  enforceable  contract  of  sale 
between  the  purchaser  and  the  RTC  at 
the  time  the  regulation  becomes 
effective. 

Pattern  or  Practice  of  Defalcation 

Two  commenters  questioned  the 
proposed  definition  of  “pattern  or 
practice  of  defalcation."  One  commenter 
asserted  that  “defalcation"  is  commonly 
defined  as  encompassing  the  existence 
of  a  fiduciary  duty.  As  such,  the 
commenter  suggested  that  the  RTC’s 
proposed  standard,  which  would  apply 
the  “pattern  or  practice  of  defalcation” 
restriction  to  borrowers,  would  be 
overbroad.  The  commenter  asserted  that 
the  statutory  scheme  supports  restricting 
only  officers  or  directors  based  upon  a 
pattern  or  practice  of  defalcation. 
According  to  the  commenter,  the  Act 
permits  cash  sales  to  defaulting 
borrowers  even  if  they  have  engaged  in 
fraud.  Therefore,  the  commenter 
asserted,  the  statutory  provision  that 
precludes  all  asset  sales  to  persons  who 
have  engaged  in  defalcation  would  be 
meaningless  if  defalcation  applied  to 
borrowers,  because  defalcation  also 
subsiunes  fraud.  The  commenter 
believes  that  in  the  Act  and  its 
legislative  history.  Congress  was 
expressing  its  displeasure  with  officers 
and  directors  who  violated  fiduciary 
duties.  Thus,  the  commenter  concluded, 
blanket  restrictions  on  all  sales  were 
intended  to  apply  only  to  officers  and 
directors. 

The  commenter  also  argued  that 
“defalcation”  requires  a  more  objective 
standard  emphasizing  bad  faith  and 
willful  misconduct,  not  merely  the  fact 
that  the  borrower  committed  more  than 
one  default.  The  commenter  also  argued 
that  a  defalcation  exists  only  where  the 
borrower  had  the  intent  to  cause  a  loss 
at  the  time  the  obligation  was  incurred. 
According  to  the  commenter,  “pattern  or 
practice”  should  require  actions  arising 
out  of  two  or  more  separate  and 
unrelated  transactions  or  obligations. 

The  second  commenter  recommended 
that  the  RTC  clarify  that  a  pattern  or 


practice  of  defalcation  requires  an  intent 
to  cause  a  loss,  and  that  for  purposes  of 
the  regulation,  such  intent  should  be 
evidenced  by  a  finding  of  wrongdoing  or 
misconduct. 

The  RTC  disagrees  that  “pattern  or 
practice  of  defalcation”  should  be 
limited  to  officers  or  directors.  Congress 
is  not  bound  to  follow  common  law  or 
colloquial  definitions  of  terms. 

Moreover,  the  clearest  indication  that 
Congress  did  not  intend  to  restrict  such 
a  bar  to  officers  or  directors  is  in  the 
conflicts  of  interest  provisions  of 
HRREA,  12  U.S.C.  1441a(p).  In  that 
statute.  Congress  prohibited  the  RTC 
from  hiring  any  person  as  either  a 
contractor  or  employee  if  the  person  had 
demonstrated  a  pattern  or  practice  of 
defalcation.  For  more  than  two  years, 
through  two  regulations  published  after 
notice  and  comment  (12  CFR  parts  1605 
and  1606),  the  RTC  has  applied  the 
pattern  or  practice  standard  to  any 
person,  regardless  of  whether  he  or  she 
had  been  an  officer  or  director  of  a 
financial  institution.  The  Thrift  and 
Bank  Fraud  Act  similarly  applies  to 
“any  person”;  moreover,  other  sections 
of  the  Act  specifically  apply  to  officers 
and  directors  of  financial  institutions. 
Therefore,  this  challenge  to  the 
applicability  of  “pattern  or  practice  of 
defalcation”  is  unfounded. 

The  RTC  has  determined  that  the 
proposed  definition  of  “pattern  or 
practice  of  defalcation”  may  well  prove 
to  be  unworkable  and  could  cause 
uncertainty  that  could  unduly  delay  the 
disposition  of  assets.  Accordingly,  the 
final  regulation  contains  the  same 
definitions  that  have  been  used  in  the 
RTCs  contractor  ethics  regulation  (12 
CFR  part  1606).  As  noted  above,  the 
RTC  has  more  than  two' years  of 
applying  and  interpreting  that  definition. 
The  RTC  has  found  it  to  be  a  workable 
definition  that  strikes  a  fair  balance 
between  restricting  the  activities  of 
persons  who  intentionally  harmed 
savings  associations,  while  permitting 
dealings  with  persons  who  in  good  faith 
are  willing  to  pay  debts  as  financial 
circumstances  permit. 

Participating  in  a  Material  Way  in 
Causing  a  Substantial  Loss 

A  commenter  asserted  that  the 
definition  of  “material  way”  is  too 
broad,  and  should  clearly  reflect  that  the 
acts  covered  by  the  rule  are  relevant 
only  if  they  occurred  in  connection  with 
the  transactions  that  caused  the  loss.  In 
addition,  the  commenter  asserts  that  the 
Act  requires  a  finding  of  the  prohibited 
acts.  Mere  allegations  by  a 
governmental  agency  should  not  be 
enough.  Furthermore,  the  commenter 
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asserts  that  the  Act  requires  that  there 
be  multiple  treuisactions  in  order  to 
constitute  a  restriction  on  asset 
purchases.  Therefore,  the  commenter 
argued  that  it  would  be  impermissible 
for  the  regulations  to  bar  a  purchaser  for 
only  one  covered  transaction.  Finally, 
according  to  the  commenter,  the 
definition  of  "substantial  loss”  (more 
than  $50,000)  fails  to  consider  relevant 
factors,  including  whether  the  loan  had 
an  economic  basis  when  it  was  made, 
the  size  of  the  original.transaction,  or 
the  reasons*  for  the  loss.  Assertedly,  this 
standard  would  be  arbitrary  and 
capricious  as  proposed. 

The  RTC  does  not  agree  with  these 
comments.  The  clear  intent  and  purpose 
of  the  Act  is  to  restrict  sales  to  persons 
who  participated  in  causing  a  material 
loss.  The  focus  is  on  the  degree  of  harm 
to  savings  associations,  not  on  the 
economic  circumstances  surrounding 
particular  loans.  Furthermore,  the  Act  in 
this  regard  does  not  require  a  Hnding  of 
the  culpable  conduct.  Moreover,  the 
RTC  does  not  agree  that  this  bar  should 
be  limited  to  persons  who  caused  a 
substantial  loss  through  multiple 
transactions.  It  would  contravene  the 
purposes  of  the  Act,  and  could  possibly 
be  arbitrary  and  capricious,  to  bar  a 
purchaser  who  through  multiple 
transactions  had  caused  a  loss  of  only 
slightly  more  than  $50,000,  but  to  deal 
with  a  person  who  had  through  a  single 
transaction  caused  a  loss  of 
substantially  greater  magnitude  (e.g., 
several  million  dollars).  Accordingly, 
this  section  of  the  proposed  regulation 
will  not  be  changed. 

Key  OfTicials 

A  commenter  asserted  that  the 
definition  of  "key  official”  is  too  broad 
in  that  it  would  include  all  officers  of  a 
prospective  purchaser.  The  commenter 
argued  that  key  officials  should  be 
limited  to  those  who  have  "substantial 
responsibility  for  the  direction  and 
control  of  the  potential  purchaser's 
policies  and  operations.”  This  would 
assertedly  be  consistent  with  the 
definition  of  "management  official”  in 
the  Contractor  Ethics  regulations.  The 
commenter  asserts  that  this  proposal  is 
supported  by  strong  policy  reasons,  and 
that  it  would  be  unfair  to  penalize  a 
purchaser  who  employs  someone  who 
has  no  significant  responsibilities. 
Assertedly,  the  proposed  definition 
could  make  former  officers  of  a  failed 
institution  potentially  unemployable. 
Finally,  according  to  the  commenter.  the 
proposed  definition  could  unduly  restrict 
the  universe  of  potential  purchasers, 
harming  the  RTC. 

This  comment  appears  to  be  well- 
based.  The  RTC's  intent  in  promulgating 


the  proposed  regulation  was  not  to 
reach  down  to  a  person  who  might 
nominally  be  an  officer  of  a  company 
but  actually  has  no  significant  input  in 
running  the  company.  The  legislative 
purpose  of  the  Act,  and  the  RTC’s 
mandates  under  FIRREA,  are 
sufiiciently  served  if  the  scope  of 
officials  covered  by  this  regulation  is 
consistent  with  the  RTC’s  contractor 
ethics  regulation,  12  CFR  part  1606. 
Accordingly,  the  definition  of  “key 
official”  has  been  modified  to  be 
consistent  with  that  of  "management 
official”  in  12  CFR  part  1606. 

Application  of  Restrictions  to  AffiUates 

A  commenter  asserted  that  the  RTC 
needs  to  clarify  the  extent  to  which  the 
regulations  apply  to  affiliates.  It  is 
proposed  that  this  can  be  accomplished 
by  incorporating  the  definition  of 
“control”  from  the  Bank  Holding 
Company  Act  of  1956,  since  the  Thrift 
and  Bank  Fraud  Act  incorporates  that 
statute’s  definition  of  "affiliate.”  i.e.,  a 
company  that  controls,  is  controlled  by. 
or  is  under  common  control  with 
another  company.  The  RTC  finds  that 
this  is  consistent  with  the  intent  of  the 
Thrift  and  Bank  Fraud  Act,  and  the 
proposed  regulation  has  been  modified 
accordingly. 

Applying  the  above  recommended 
definition  of  “control,”  the  commenter 
requested  that  the  RTC  clarify  that  a 
potential  purchaser  should  not  be  barred 
as  an  affiliate  in  either  of  two  specific 
situations.  In  brief,  the  situations  are:  (a) 
Potential  purchaser  was  managing 
general  partner  of  a  real  estate 
development  joint  venture  with  a  thrift, 
where  the  joint  venture  innocently 
defaulted  on  a  loan  from  the  thrift;  (b) 
potential  purchaser  borrowed  money 
from  a  thrift  in  a  participating  mortgage 
where  the  thrift  participated  in  the  cash 
flow  and  profit,  and  the  purchaser 
defaulted  for  economic  reasons.  The 
commenter  believes  that  barring  such 
purchasers  would  preclude  hundreds  of 
bidders  without  a  policy  reason,  as  the 
Act  was  intended  to  prevent  “insiders” 
from  benefiting  fix)m  their  own 
wrongdoing.  The  commenter  argued  that 
legally,  these  situations  would  not  place 
the  purchaser  and  the  institution  under 
common  control,  and  as  a  policy  matter, 
the  purchasers  would  not  be  insiders. 
The  commenter  concluded  that,  if  guilty 
of  fraud,  a  felony,  or  a  pattern  or 
practice  of  defalcation,  such  purchasers 
would  be  barred  anyway,  so  there  is  no 
reason  to  bar  them  for  innocent  defaults. 

Having  incorporated  the 
aforementioned  definition  of  control  the 
RTC  does  not  wish  to  provide  case- 
specific  guidance  through  this 
rulemaking  document  However,  the 


RTC  will  entertain  this  as  a  request  for  a 
legal  opinion  should  the  commenter 
wish  that  it  be  considered  as  such. 

Other  Issues  ' 

A  commenter  questioned  the  statutory 
authority  to  prohibit  seller  financing 
under  the  regulations  to  a  person  who 
has  been  alleged  to  have  committed 
fraud,  absent  a  finding  or  final 
determination  by  a  court  or 
administrative  tribunal.  The  RTC  has 
ample  authority  under  FIRREA,  as  well 
as  this  Act,  to  place  terms  and 
conditions  on  the  provision  of  loans. 

See.  e.g.,  12  U.S.C.  1441a(b){10)(K).  (N). 
Where,  as  in  this  limited  situation,  it 
could  clearly  endanger  the  taxpayers’ 
recovery  on  assets  under  the  RTC’s 
control  to  provide  seller  financing  to  a 
purchaser  who  has  been  charged  by  a 
governmental  body  with  fraud,  the  RTC 
finds  it  necessary  to  go  beyond  the 
confines  of  the  Thrift  and  Bank  Fraud 
Act  in  adopting  this  regulation. 

A  commenter  recommended  clarifying 
that  a  prospective  purchaser  who  would 
be  barred  ^m  purchasing  a  single  asset 
is  not  barred  from  purchasing  a  pool 
containing  that  asset.  No  rationale  or 
legal  basis  was  provided.  The  RTC  finds 
no  support  for  such  a  limitation. 

Finally,  a  commenter  asserted  that  the 
RTC  should  not  be  permitted  to  rescind 
a  purchase  contract  once  it  is  awar-ded, 
absent  a  knowing  false  certification  or 
material  changes  in  circumstances  after 
filing  a  certification.  The  RTC  finds  that 
this  is  not  an  issue  on  which  Congress 
gave  the  RTC  regulatory  discretion. 
Rather,  the  Act  clearly  prohibits  sale  of 
assets  to  those  who  have  outstanding 
obligations  as  defined  in  the  regulations, 
and  the  burden  is  on  the  person  making 
such  certifications  to  update  them  as 
necessary  between  the  time  a  contract  is 
signed  and  the  transfer  of  ownership 
takes  place.  Intent  in  filing  the 
certification  is  not  an  issue  as  to 
whether  the  sale  may  be  rescinded.  The 
RTC  reserves  the  right  to  explore  all 
legal  remedies  at  the  time  an  actual 
situation  appears. 

C.  Conclusion 

As  noted  above,  the  RTC  in 
promulgating  this  regulation  is  following 
a  statute  that  dictates  most  of  the  terms 
of  the  regulation.  The  regulation  has 
been  drafted  in  a  way  that  is  intended  to 
be  susceptible  to  self-certification  by 
prospective  purchasers.  In  addition,  the 
RTC  has  found  it  necessary  to  define 
several  terms  that  are  not  defined  by  the 
Act  In  developing  these  definitions,  the 
RTC  has,  to  tb^  extent  that  it  can  do  so 
and  remain  consistent  with  the  intent  of 
Congress,  drawn  upon  its  experience  in 
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the  implementation  of  its  Contractor 
Ethics  regulations,  12  CFR  part  1606. 
Where  the  definitions  are  strictly 
prescribed  by  the  Thrift  and  Bank  Fraud 
Act,  the  RTC  has  maintained  those 
dehnitions.  It  is  the  intent  of  Congress 
that  assets  not  be  sold  to  persons  or 
entities  that  they  control,  or  are 
controlled  by,  if  such  persons  or  entities 
significantly  contributed  to  the  demise 
of  a  savings  association. 

Where  neither  the  Act  nor  the 
contractor  ethics  regulations  provided  a 
workable  definition,  the  RTC  has 
attempted  to  develop  a  definition  or  to 
implement  the  Act  in  a  way  that  is 
consistent  with  this  Congressional 
intent. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.,  the 
following  regulatory  flexibility  analysis 
is  hereby  provided: 

1.  Reasons,  objectives,  and  legal  bases 
underlying  the  regulation:  These 
elements  have  been  discussed 
elsewhere  in  the  Supplementary 
Information. 

2.  Small  entities  to  which  the 
regulation  would  apply:  Individuals,  and 
businesses  which  could  qualify  as  small 
businesses  under  various  statutory  and 
regulatory  standards,  may  be  affected 
by  these  provisions.  This  regulation 
applies  equally  to  all  entities  of  any  size. 
The  RTC  has  been  given  no  discretion  in 
this  matter  by  Congress. 

3.  Impact  of  the  regulation  on  small 
businesses:  Persons  or  entities  that  seek 
to  purchase  assets  from  the  RTC  do  so 
on  a  strictly  voluntary  basis.  The  only 
burden  imposed  by  this  regulation  is  the 
completion  of  a  certification  form.  This 
will  not  require  the  use  of  professional 
skills  or  the  preparation  of  special 
reports  or  records.  The  RTC  sought 
comment  on  alternative  methods  of 
compliance,  or  reporting  requirements; 
no  comments  were  submitted  on  this 
issue. 

4.  Overlapping  or  conflicting  federal 
rules:  There  are  no  known  federal  rules 
which  overlap,  duplicate,  or  conflict 
with  the  regulation. 

5.  Alternatives  to  the  regulation.  The 
RTC  has  not  identified  alternatives  that 
would  be  less  burdensome  to  small 
businesses  and  yet  effectively 
accomplish  the  objectives  of  the 
regulation.  There  is  no  obviously  less 
burdensome  method  of  implementing  the 
statutory  mandate  than  a  self- 
certification  process. 

Nevertheless,  comment  was 
specifically  solicited  on  this  issue.  No 
comments  were  received  on  this  issue. 


List  of  Subjects  in  12  CFR  Part  1620 

Asset  disposition,  Savinss 
associations. 

For  the  reasons  set  out  in  the 
preamble,  the  RTC  hereby  adds  part 
1620  to  title  12,  chapter  XVI  of  the  Code 
of  Federal  Regulations,  to  read  as 
follows: 

PART  1620— RESTRICTIONS  ON  SALE 
OF  ASSETS  BY  THE  RESOLUTION 
TRUST  CORPORATION 

Sec. 

1620.1  Purpose  and  scope. 

1620.2  Definitions. 

1620.3  Restrictions  on  the  sale  of  assets  by 
the  RTC  in  conjunction  with  a  loan  or 
extension  of  credit. 

1620.4  Restrictions  on  the  sale  of  assets  by 
the  RTC  regardless  of  the  method  of 
financing. 

1620.5  Independent  determination  of 
eligibility  for  seller  Hnancing. 

1620.6  Certain  asset  sales  unaffected  by  this 
part. 

1620.7  Certification  required. 

Authority:  12  U.S.C.  1441a(b)(12)  and  (f). 

§  1620.1  Purpose  and  scope. 

(a)  The  Resolution  Trust  Corporation 
is  prohibited  from  selling  assets  that 
were  or  are  held  by  savings  associations 
that  have  been  placed  under  the 
conservatorship  or  receivership  of  the 
Resolution  Trust  Corporation  to  certain 
persons  who  profited  or  engaged  in 
wrongdoing  at  the  expense  of  those 
savings  associations,  or  seriously 
mismanaged  those  savings  associations. 

(b)  The  restrictions  of  this  part 
generally  apply  only  when  there  is  a 
connection  between  a  savings 
association  that  now  holds  or  formerly 
held  one  or  more  assets,  and  the 
prospective  purchaser  whose  conduct 
injured  that  specific  savings  association. 
The  restrictions  apply  even  though  the 
assets  are  no  longer  owned  by  the 
savings  association  that  the  prospective 
purchaser  injured.  Provided,  That, 
unless  the  RTC  determines  otherwise, 
the  restrictions  shall  not  apply  to  sales 
of  securities  backed  by  pools  of  assets 
which  may  include  assets  of  such 
savings  association.  Except  as  specified, 
this  part  does  not  establish  a  general 
prohibition  against  the  sale  of  assets  of 
savings  associations  under  the  control 
of  the  Resolution  Trust  Corporation  to  a 
prospective  purchaser  who  may  have 
injured  one  or  more  savings  associations 
other  than  the  savings  association(s) 
whose  assets  the  purchaser  seeks  to 
purchase. 

§  1620.2  Definitions. 

(a)  Corporation  means  the  Resolution 
Trust  Corporation  in  its  corporate 
capacity. 


(b)  Key  official  means  a  management 
official,  managing  or  general  partner,  or 
director  of  an  entity,  or  an  individual 
who,  acting  individually  or  in  concert 
with  one  or  more  entities  or  individuals, 
owns  or  controls  25  percent  or  more  of 
the  ownership  of  an  entity,  or  otherwise 
controls  the  entity’s  management  or 
policies. 

(c)  Management  official  means  an 
individual  within  an  organization  who 
has  substantial  responsibility  for  the 
direction  and  control  of  the 
organization’s  policies  and  operations. 

(d)  Person  includes  an  individual,  or 
an  entity  with  a  legally  independent 
existence,  including,  without  limitation, 
a  trustee:  the  beneficiary  of  at  least  a  25 
percent  share  of  the  proceeds  of  a  trust; 
a  partnership;  a  corporation;  an 
association;  a  society;  or  other 
organization  or  institution. 

(e)  RTC  means  the  Resolution  Trust 
Corporation  as  corporation,  as 
conservator,  or  as  receiver,  as  the 
context  indicates. 

§  1620.3  RestrictkMis  on  the  sale  of  assets 
by  the  RTC  in  conjunction  with  a  loan  or 
extension  of  credit. 

(a)  Neither  the  Corporation,  nor  a 
savings  association  that  is  under  the 
conservatorship  or  receivership  of  the 
RTC,  may,  in  selling  one  or  more  assets 
of  any  savings  association  that  was  or  is 
under  the  conservatorship  or 
receivership  of  the  RTC,  provide  a  loan, 
advance,  or  other  extension  of  credit,  to 
a  person  if — 

(1)  That  person,  or  a  key  official  of 
that  person,  has  defaulted,  or  has  been  a 
key  official  of  a  partnership  or  a 
corporation  which  defaulted,  on  one  or 
more  obligations  to  any  savings 
association;  and 

(2)  The  person  or  its  key  official  has 
been  determined  by  a  court  or 
administrative  tribunal  to  have  engaged 
in,  or  is  subject  to  a  pending  judicial  or 
administrative  action  brought  by  the 
RTC  or  a  component  of  the  government 
of  the  United  States  or  of  any  state 
alleging  fraudulent  activity  in 
connection  with  any  such  obligation. 

(b)  It  shall  be  a  violation  of  paragraph 
(a)  of  this  section  for  a  person  under 
such  circumstances  to  purchase,  using  a 
loan,  advance,  or  other  extension  of 
credit  provided  by  the  Corporation  or 
such  savings  association,  one  or  more 
assets  of  a  subject  savings  association. 

(c)  For  purposes  of  paragraph  (a)  of 
this  section,  a  person  or  its  key  official 
is  considered  to  have  defaulted  on  an 
obligation  only  if  the  person  or  its  key 
official  has  failed  to  comply  with  the 
terms  of  the  loan  or  other  obligation  to 
such  an  extent  that  the  property 
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securing  the  obligation  is  foreclosed 
upon.  Paragraph  (a)  of  this  section  does 
not  apply  to  the  failure  to  satisfy  an 
unsecured  obligation. 

(d)  The  restrictions  in  paragraph  (a)  of 
this  section  do  not  apply  if  the  sale  or 
transfer  of  an  asset  resolves  or  settles, 
or  is  part  of  the  resolution  or  settlement 
of,  obligations  owed  by  the  person  or  its 
key  o^icial(s]  to  the  savings  association 
whose  assets  are  being  sold,  or  to  the 
Corporation. 

§  1620.4  Restrlcttons  on  the  sale  of  assets 
by  the  RTC  regardless  of  the  method  of 
financing. 

(a)  Neither  the  Corporation,  nor  a 
savings  association  that  is  under  its 
conservatorship  or  receivership,  may 
sell  one  or  more  assets  of  a  savings 
association  that  was  or  is  under  the 
conservatorship  or  receivership  of  the 
RTC,  to  any  person  if  the  person  or  any 
key  official  of  that  person — 

(1)  Has  participated,  as  an  officer  or 
director  of  the  same  savings  association, 
or  of  an  affiliate  of  that  savings 
association,  in  a  material  way  in  one  or 
more  transactionfs]  that  resulted  in  an 
aggregate  loss  of  more  than  $50,000  to 
that  savings  association,  taking  into 
account  any  net  proceeds  from  the  sale 
of  collateral;  or 

(2)  Has  been  removed  from,  or 
pr^ibited  from  participating  in  the 
affairs  of.  the  savings  association  whose 
as8et(s)  is  (are)  being  sold,  pursuant  to 
any  final  enforcement  action  by  a 
Federal  banking  agency  (defln^  at  12 
U.S.C.  1813(q)):  or 

(3)  Has  demonstrated  a  pattern  or 
practice  of  defalcation  regarding 
obligations  to  the  savings  association 
whose  assetfs)  is  (are)  being  sold. 

(b)  The  restrictions  of  paragraphs 
(a)(1)  and  (a)(3)  of  this  section  shall  not 
apply  if  the  sale  or  transfer  of  an  asset 
resolves  or  settles,  or  is  part  of  the 
resolution  or  settlement  of,  obligations 
owed  by  the  person  or  its  key  official(s) 
to  the  savings  association  whose  assets 
are  being  sold,  or  to  the  Corporation. 

(c)  For  purposes  of  paragraph  (a)  of 
this  section,  “affiliate”  is  defined  as  any 
company  that  controls,  is  controlled  by, 
or  is  under  common  control  with, 
another  company.  Control  shall  be 
defined  as  it  is  defined  in  12  U.S.C. 
ie41(a)(2)  on  August  20. 1992. 

(d)  For  purposes  of  paragraph  (a)  of 
this  section,  a  “loss"  is  a  net  loss  where 
a  savings  association  has  written  off  a 
receivable,  either  because  it  was 
required  to  do  so  by  an  examiner, 
auditor  or  regulator,  or  elected  to  write 
ofi  the  receivable  using  applicable 
accounting  principles. 


(e)  For  purposes  of  paragraph  (a)  of 
this  section,  an  individual  or  entity  has 
participated  in  a  material  way  in  a 
transaction  that  caused  a  loss  to  a 
savings  association  if  the  individual  or 
entity: 

(1)  Has  been  foimd  in  a  final 
determination  by  a  court  or 
administrative  tribunal,  or  is  alleged  in  a 
judicial  or  administrative  action  brought 
by  the  RTC  or  by  any  component  of  the 
government  of  the  United  States  or  of 
any  State — 

(1)  To^iave  violated  any  law, 
regulation,  or  order  issued  by  a  Federal 
banking  agency,  or  breached  or 
default^  on  a  written  agreement  with  a 
Federal  banking  agency,  or  breached  a 
written  agreement  with  a  savings 
association;  or 

(ii)  To  have  engaged  in  an  unsafe  or 
unsound  practice  in  conducting  the 
affairs  of  the  savings  association;  or 

(iii)  To  have  breached  a  fiduciary  duty 
owed  to  that  savings  association;  or 

(2)  Is  in  default  on  a  written 
agreement  (including,  but  not  limited  to. 
a  contract  for  goods  or  services,  note, 
deed  of  trust,  mortgage,  loan  agreement) 
with  a  savings  association. 

(f)  For  purposes  of  paragraph  (a)  of 
this  section,  a  person  or  its  key  official 
shall  have  demonstrated  a  pattern  or 
practice  of  defalcation  regarding 
obligations  to  a  savings  association  if 
the  person  or  key  official  has  engaged  in 
any  or  all  of  the  following: 

(1)  The  person  or  key  official  has 
defaulted  on  more  than  one  obligation  to 
pay  principal  or  interest  to  the  savings 
association,  and  the  savings  association 
or  its  successor  has  continuing  legal 
claims  based  upon  these  defaults  in  an 
aggregate  amount  in  excess  of  $50,000; 
or 

(2)  The  person  or  key  official  has 
engaged  in  more  than  one  act  that  was 
intended  to  cause  a  loss  to  the  savings 
association;  or 

(3)  The  person  or  key  official,  as  a 
borrower,  entered  into  more  than  one 
loan  agreement  with  the  savings 
association,  the  making  of  which  was  an 
unsafe  or  unsound  action  of  the 
association  on  the  basis  of  facts  that  the 
borrower  knew  or  should  have  known, 
and  the  borrower  defaulted  on  the  loans 
in  the  aggregate  amount  of  $504XX)  or 
more. 

(g)  For  purposes  of  paragraphs  (e)  and 
(f)  of  this  section,  the  term  “default" 
means  a  delinquency  of  90  or  more  days 
as  to  payment  of  principal  or  interest;  or 
the  failure  to  comply  with  the  terms  apd 
conditions  of  a  contract  or  other  written 
agreement,  other  than  a  loan  or 
advance. 


(h)  It  shall  be  a  violation  of  this  part 
for  any  person  to  purchase  an  asset  that 
the  RTC  or  a  savings  association  under 
its  conservatorship  or  receivership  is 
prohibited  from  selling  to  that  person  if 
circumstances  exist  that  would  cause 
any  of  the  restrictions  enumerated  in 
paragraph  (a)  of  this  section  to  apply. 

§  1620Ji  Independent  determination  of 
eligfbHIty  for  seller  financing. 

The  ability  of  an  offeror  to  certify  that 
none  of  the  restrictions  set  forth  in  this 
part  is  applicable,  does  not  create  any 
right  to  obtain  a  loan  or  advance  by  or 
through  the  RTC  or  a  savings 
association  under  its  conservatorship  or 
receivership,  or  remove  the  right  of  the 
RTC  to  make  an  independent 
determination,  based  upon  all  relevant 
facts  of  the  ofieror's  financial  condition 
and  history,  of  the  offeror’s  eligibility  to 
receive  such  loan  or  advance. 

§  1620.6  Certain  asset  sales  unaffected  by 
this  part 

The  effectiveness  of  this  part  shall  not 
be  grounds  for  rescission  or  revocation 
of  the  sale  of  one  or  more  assets,  or  the 
withholding  of  seller  financing  by  the 
RTC,  if  a  legally  enforceable  contract  of 
sale  and/or  agreement  for  seller 
financing  was  in  effect  prior  to  August  • 
20,;i992. 

§  1620.7  Certification  required. 

The  Corporation,  or  a  savings 
association  under  its  conservatorship  or 
receivership,  may  not  sell  any  asset,  and 
no  person  shall  buy  any  asset  from  the 
RTC  or  a  savings  association  under  its 
conservatorship  or  receivership,  unless 
the  person  shall  have  certified,  under 
penalty  of  perjury,  with  notice  that  a 
false  certification  may  lead  to 
punishment  under  18  U.S.C  1001  and  18 
U.S.C.  1621,  that  none  of  the  above 
restrictions  applies  to  the  sale  of  that 
asset.  Provided  That,  the  RTC  may  in  its 
discretion  permit  a  person  to  make  an 
offer  to  purchase  one  or  more  assets, 
and  may  accept  such  offer,  despite  the 
inability  to  so  certify,  if  the  person 
acknowledges  the  inability  to  certify 
and  submits  a  bona  fide  offer  to  cure 
any  existing  amounts  owed  to  the  RTC 
or  the  relevant  association  in 
conjunction  with  the  sale  of  the  asset(s). 

By  order  of  the  Chief  Executive  Officer. 

Dated  at  Waahington.  DC,  this  10th  day  of 
July  1992. 

Resolution  Trust  Corporation. 
WtUiamTikariGo, 

Assistant  Secretary. 

(FR  Doc.  92-16682  Piled  7-20-62;  12:01  pm] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  219 

[Docket  No.  R-92-1437;  FR-2541-F-02] 

RIN  2502-AE55 

Flexible  Subsidy  Program — Capital 
Improvement  Loans 

agency:  OfBce  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  rule  makes  final  an 
interim  rule  published  on  March  7, 1989 
(54  FR  9708),  that  amended  the 
regulations  at  24  CFR  part  219,  which 
govern  the  HUD  Flexible  Subsidy 
Program.  Under  the  Flexible  Subsidy 
Program,  HUD  provides  assistance  to 
projects  experiencing  extreme  Hnancial 
difficulty.  The  interim  rule  revised  part 
219  to  reflect  recent  legislative 
amendments  to  the  Flexible  Subsidy 
Program,  and  to  organize  the  Flexible 
Subsidy  regulations  into  three  subparts 
to  coven  The  current  program  of 
Flexible  Subsidy  operating  assistance; 
the  new  program  of  capital  improvement 
loans;  and  the  general  provisions 
applicable  to  both  types  of  assistance, 
liiis  rule  makes  final  those 
amendments,  with  certain  additions  and 
revisions. 

With  respect  to  additions,  the  ffnal 
rule  implements  those  provisions  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  by  the  Uniform 
Relocation  Act  Amendments  of  1987, 
and  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989, 
that  are  applicable  to  the  Flexible 
Subsidy  Program.  With  respect  to 
revisions,  the  ffnal  rule  revises  certain 
sections  of  the  interim  rule  to  reflect 
policies  and  practices  that  are  part  of 
the  Flexible  Subsidy  Program,  and  that 
should  have  been  incorporated  in  the 
interim  rule. 

EFFECTIVE  DATE:  August  20,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Tahash,  Director,  Planning  and 
Procedures  Division,  Office  of 
Multifamily  Housing  Management, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410,  telephone  (202) 
708-3944  or  (202)  708-4594  (TDD),  (These 
are  not  toll-free  telephone  numbers.) 
SUPPtEMENTARV  INFORMATION: 


I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  ffnal  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980,  and  have  been  approved 
and  assigned  OMB  control  number 
2502-0395. 

n.  Background 

The  1978  Amendments 

Section  201  of  the  Housing  and 
Community  Development  Amendments 
of  1978  (section  201)  created  the  Flexible 
Subsidy  Program  to  provide  operating 
assistance  for  projects  experiencing 
extreme  ffnancial  difficulty.  The  Flexible 
Subsidy  Program  was  created  in 
response  to  the  findings  and 
recommendations  of  a  HUD  1977/1978 
Task  Force  on  Multifamily  Property 
Utilization  (44  FR  29632).  The  Task 
Force  concluded  that  then-existing 
subsidies  and  loan  servicing  tools  did 
not  adequately  address  the  full  range  of 
problems  confronting  multifamily 
projects.  Under  HUD  programs  then  in 
existence,  the  amount  of  subsidy  was 
determined  by  factors  other  than  total 
project  needs  (e.g.,  by  tenant  rent/ 
income  ratios  in  the  Section  8  Program). 

The  Flexible  Subsidy  Program,  as 
created  by  section  201,  provided  that  the 
amount  of  assistance  is  to  be  based 
upon  an  analysis  of  the  project's  total 
needs.  Operating  assistance  is  provided 
in  the  form  of  a  deferred  loan  and,  in 
conjunction  with  other  resources,  is 
designed  to  restore  or  maintain  the 
physical  and  ffnancial  soundness  of 
eligible  projects  so  as  to  maintain  their 
low-  and  moderate-income  character. 
Assistance  can  be  used  to  fund 
operating  deficits,  such  as  delinquent 
tax  escrows  or  inadequate  reserve 
accounts,  and  to  correct  past 
deficiencies  in  maintenance,  repairs, 
and  capital  replacements. 

The  1983  Amendments 

The  1983  amendments  to  section  201 
(made  by  section  217  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983) 
expanded  the  Flexible  Subsidy  Program 
to  include  projects  assisted  under 
section  8  of  the  United  States  Housing 
Act  of  1937  (section  8)  that  had  been 
converted  from  assistance  under  section 
236  of  the  National  Housing  Act  or 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  (Rent 
Supplement).  The  1983  amendments  also 
clariffed  that  a  project  need  not  have  an 
FHA-insured  mortgage  to  be  eligible  for 
assistance  under  the  Flexible  Subsidy 
Program. 


The  1987  Amendments 

The  1987  amendments  to  section  201 
(amendments  made  by  sections  185  and 
186  of  the  Housing  and  Community 
Development  Act  of  1987)  again 
expanded  the  category  of  eligible 
projects.  Projects  assisted  under  section 
23  of  the  United  States  Housing  Act  of 
1937  (section  23)  as  it  existed  before 
January  1, 1975,  and  projects  that 
received  a  loan  under  section  202  of  the 
Housing  Act  of  1959  (section  202)  more 
than  15  years  before  the  date  on  which 
assistance  is  to  be  made  available  under 
this  program,  were  made  eligible. 

The  1987  amendments  also  created  a 
new  category  of  assistance  to  be 
provided  under  the  Flexible  Subsidy 
Program — assistance  for  projects  that 
need  capital  improvemepts  to  achieve 
physical  soundness,  and  cannot  be 
funded  from  project  reserve  funds 
without  jeopardizing  other  major  repairs 
or  replacements  that  are  reasonably 
expected  to  be  required  in  the  near 
future.  This  program  of  capital 
improvement  loans  is  to  be  funded  at  an 
annual  minimum  of  $30  million  or  40 
percent  of  the  total  amount  available  to 
the  Flexible  Subsidy  Program 
(whichever  is  less),  to  the  extent  of 
approvable  applications. 

The  1987  amendments  contemplate  a 
contribution  from  the  project  owner 
toward  the  capital  improvements  of  at 
least  20  percent  of  the  total  estimated 
cost  HUD  may  require  the  contribution 
to  be  as  much  as  30  percent  of  the  cost, 
if  that  action  is  necessary  to  keep  the 
rent  burden  required  to  service  the  loan 
at  a  reasonable  level.  The  cost  for 
capital  improvements  to  be  made  under 
this  loan  program  is  limited  to  the 
amount  HUD  determines  to  be 
necessary  to  repair  or  replace  capital 
items  that  have  failed,  or  are  likely  to 
fail,  in  the  near  future;  to  improve  those 
items  and  associated  items  to  meet 
HUD’s  cost-effective  energy  efficiency 
standards;  and  to  satisfy  requirements 
under  section  504  of  the  Rehabilitation 
Act  of  1973  for  access  by  mobility- 
impaired  persons. 

The  1987  amendments  specify 
priorities  to  be  given  in  awarding  capital 
improvement  loans.  Top  priority  is  given 
to  projects  where  the  owner  is  seeking 
to  prepay  the  mortgage,  and  the  project 
is  eligible  for  incentives  to  continue 
operating  for  the  beneff  t  of  low-  and 
moderate-income  tenants  under  section 
224(b)  of  the  Emergency  Low  Income 
Housing  Preservation  Act  of  1987,  or 
under  title  VI,  subtitle  A  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act.  Other  projects  are  to  be 
given  priority  to  the  extent  (1)  the 
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capital  improvements  are  immediately 
required;  (2)  the  project  serves  lower 
income  families  and  other  suitable 
housing  is  unavailable  in  the  area;  (3) 
the  capital  improvements  involve  life, 
safety,  or  health  of  the  project  residents; 
and  (4)  the  project  demonstrates  the 
greatest  financial  distress  but  can  be 
rendered  physically  sound.  In  any  case, 
the  owner  must  agree  to  maintain  the 
low-  and  moderate-income  character  of 
the  project  at  least  until  the  maturity  of 
the  original  mortgage. 

The  1987  amendments  also  specify 
that  the  interest  rate  on  the  loan  is  to  be 
established  by  the  Secretary  of  HUD.  It 
is  to  be  a  rate  that  is  not  less  than  3 
percent  nor  more  than  6  percent  (unless 
a  rate  of  as  low  as  1  percent  is  needed 
to  sustain  acceptable  rents),  and  it  is  to 
be  based  on  a  point  spread  below  the 
Treasury  rate,  plus  an  allowance 
established  by  the  Secretary  to  cover 
administrative  costs  and  probable 
losses.  The  term  of  the  loan  may  not 
exceed  the  remaining  term  of  the 
original  mortgage.  The  Secretary  is  also 
authorized  to  impose  additional 
conditions  determined  to  be  appropriate. 

Recognizing  that  a  project  may  need 
considerable  assistance,  the  1987 
amendments  provide  that  a  project  may 
receive  more  than  one  loan  or  other 
assistance  imder  the  Flexible  Subsidy 
Program.  Those  amendments  also 
provide  that  if  the  debt  service  on  a 
capital  improvement  loan  would 
otherwise  force  the  rents  too  high,  the 
owner’s  contribution  can  be  required  to 
be  higher  or  the  rate  of  interest  on  the 
loan  can  be  lower,  as  discussed  above. 
Other  ways  stated. in  the  statute  to 
resolve  the  high  rent  burden  problem  are 
to  provide  Section  8  existing  housing 
assistance  or  to  increase  the  length  of 
the  loan  term. 

III.  The  Interim  Rule 

Section  1011  of  the  McKirmey 
Homeless  Assistance  Amendments  Act 
of  1988  (Pub.  L  100-628,  approved 
November  7, 1988)  (McKinney  Act) 
required  HUD  to  implement  the  capital 
improvement  loan  component  of  the 
program,  at  a  stated  minimum  annual 
funding  level,  by  issuing  “regulations” 
that  become  effective  not  later  than 
February  5, 1989.  On  March  7, 1989  (54 
FR  9708),  HUD  published  an  interim  rule 
to  implement  the  capital  improvement 
loan  component  of  the  Flexible  Subsidy 
Program,  as  required  by  section  1011  of 
the  McKinney  Act,  and  to  implement 
other  changes  to  the  program  made  by 
the  1983  and  1987  amendments.  _ 

The  interim  rule  reorganized  24  CFR 
part  219  into  three  subparts.  Subpart  A 
contains  the  regulatory  provisions  that 
are  applicable  to  the  entire  Flexible 


Subsidy  Program.  Subpart  B  contains  the 
regulations  that  are  applicable  only  to 
the  existing  Operating  Assistance 
Program,  and  subpart  C  contains  the 
requirements  that  are  applicable  only  to 
the  Capital  Improvement  Loan  Program. 
The  preamble  to  the  March  7. 1989  rule 
described  more  fully  additional  changes 
made  to  the  then-existing  part  219 
regulations,  and  the  reasons  for  the 
revisions.  (See  54  9709-9812.) 

HUD  invited  public  conunent  on  the 
March  7, 1989  rule,  and  advised  that  the 
comments  would  be  considered  in  the 
development  of  a  final  rule  (54  FR  9712). 
The  comments  and  HDD’s  responses  to 
the  comments  are  discussed  below. 

Since  publication  of  the  interim  rule, 
additional  statutory  requirements  have 
been  made  applicable  to  the  Flexible 
Subsidy  Program.  'These  requirements 
have  been  incorporated  in  the  final  rule. 
A  discussion  of  these  statutory 
requirements  and  the  reasons  for 
incorporation  in  the  final  rule  is  set  forth 
below.  In  addition  to  new  statutory 
requirements,  the  final  rule  makes 
revisions  to  certain  sections  of  the 
interim  rule  to  reflect  policies  and 
practices  that  are  part  of  the  Flexible 
Subsidy  Program,  and  which  should 
have  been  incorporated  in  the  interim 
rule. 

TV.  Additions  to  Interim  Rule 

The  1989  HUD  Reform  Act 

The  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(Pub.  L.  101-235,  approved  December  15, 
1989)  (Reform  Act)  contains  an  array  of 
new  authorities  designed  to  assist  HUD 
in  reshaping  the  administration  of  its 
programs.  On  March  14, 1991,  HUD 
published  in  the  Federal  Register  a  final 
rule  to  implement  section  102  of  the 
Reform  Act  of  1989,  (See  24  CFR  part  12, 
56  FR  11032.)  The  March  14, 1991  rule 
made  final  a  proposed  rule  published  on 
June  19, 1990  (55  FR  25036).  Section  102 
of  the  Reform  Act  contains  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD. 

Under  subpart  C  of  the  March  14, 1991 
rule,  applicants  that  seek  assistance 
under  certain  HUD  programs  are 
required  to  make  the  disclosures  set 
forth  in  24  CFR  12.32.  These  disclosures 
include  information  on  other 
government  assistance  to  be  used  with 
respect  to  the  project  or  activities  to  be 
carried  out  with  the  assistance,  the 
financial  interests  of  persons  in  the 
activities,  and  the  sources  of  funds  to  be 
made  available  for  the  activities  and  the 
uses  to  which  the  funds  are  to  be  put. 
Subpart  D  of  the  March  14, 1991,  rule 


requires  that  before  making  any 
assistance  which  is  subject  to  the 
provisions  of  subpart  D  available  with 
respect  to  any  housing  project  for  which 
other  government  assistance  is  or  is 
expected  to  be  made  available,  HUD 
will  determine  and  execute  a 
certification  that  the  amount  of  the 
assistance  is  not  more  than  is  necessary 
to  make  the  assisted  activity  feasible 
after  taking  account  of  the  other 
government  assistance. 

'The  Flexible  Subsidy  Program  was 
listed  as  a  HUD  program  covered  by  the 
requirements  of  subpart  C  and  subpart 
D  in  the  June  19, 1990  proposed  rule  and 
March  14, 1991  final  nile  pertaining  to 
the  Reform  Act.  (See  55  FR  25046,  25048, 
25050;  56  FR  11044, 11045, 11048.) 
Accordingly,  the  Department  is 
incorporating  in  §  §  219.210  and  219.310 
of  this  final  rule  (the  sections  which  list 
the  application  submission  requirements 
for  a  Flexible  Subsidy  loan)  the 
disclosures  required  by  subpart  C  of  the 
Department’s  Reform  Act  regulations. 
Sections  291.205  and  219.315  incorporate 
the  requirements  of  subpart  D. 

Uniform  Relocation  Act 

The  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  (42  U.S.C,  4601-4655)  (Uniform 
Relocation  Act),  as  amended  by  the 
Uniform  Relocation  Act  Amendments  of 
1987  (URA  Amendments),  authcHizes 
Federal  financial  assistance  to  persons 
displaced  from  real  property  as  a  direct 
result  of  acquisition  by  a  Federal 
agency,  a  State  or  a  State  agency  for  a 
Federal  or  federally  assisted  project  or 
program,  or  by  rehabilitation, 
demolition,  or  privately  undertaken 
acquisition  for  Federal  or  federally 
assisted  programs.  Sections  412  of  the 
URA  Amendments  designated  the 
Department  of  Transportation  (DOT)  to 
be  the  lead  Federal  agency  and 
authorized  DOT  to  issue,  with  the  active 
participation  of  other  Federal  agencies, 
regulations  to  implement  the  URA 
Amendments.  On  March  2, 1989,  DOT 
issued  a  goverament-wide  final  rule  (49 
CFR  part  24;  54  FR  8912)  that  followed 
an  interim  rule  issued  by  that  agency  on 
December  17, 1987  (52  FR  47994).  On 
February  19, 1988  (53  FR  4964),  HUD 
published  an  interim  rule  advising  that  it 
would  make  effective,  as  of  April  2. 

1989,  “all  rule  changes  necessary  to 
implement  amendments  to  the  Uniform 
Relocation  Act.” 

The  Flexible  Subsidy  Program  is 
subject  to  the  requirements  of  the 
Uniform  Relocation  Act.  Activities  that 
involve  displacement  of  individuals  are 
not  eligible  for  funding  under  the 
Flexible  Subsidy  Program.  However,  in 
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the  event  permanent  displacement 
occurs  under  the  program,  the  provisions 
of  the  Uniform  Relocation  Act  apply. 
Further,  temporary  relocation  is  subject 
to  certain  specified  program 
requirements.  Accordingly,  this  final 
rule  adds  a  new  section  135  to  part  219 
to  incorporate  the  requirements  of  the 
amended  URA  as  applicable  to  the 
Flexible  Subsidy  Program,  and  to 
incorporate  the  administrative 
requirements  governing  temporary 
relocation.  The  inclusion  of  this  new 
section  135  in  this  final  rule  is  necessary 
to  conform  the  Flexible  Subsidy  Program 
regulations  to  the  requirements  of  the 
Uniform  Relocation  Act.  The 
requirements  of  the  amended  Uniform 
Relocation  Act  are  explicit  and  allow 
little,  if  any.  administrative  discretion  or 
interpretation. 

Prepayment  of  a  HUD-Insured  Mortgage 
by  an  Owner  of  Low  Income  Housing — 
April  8, 1992  Interim  Rule 

On  April  8, 1992  (57  FR 11992),  HUD 
published  an  interim  rule,  entitled 
“Prepayment  of  a  HUD-Insured 
Mortgage  by  an  Owner  of  Low  Income 
Housing.”  The  interim  rule  implements 
and  makes  effective  HUD’s  procedures 
and  standards  for  administering  subtitle 
A  of  title  VI  of  the  National  Affordable 
Housing  Act,  entitled  “Low  Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990,”  which 
repeals  and  replaces  the  Emergency 
Low  Income  Housing  Preservation  Act 
of  1987.  The  April  8, 1992  interim  rule, 
which  is  based  on  a  May  2, 1991 
proposed  rule  (56  FR  20262),  incorporate 
the  public  comments  received  on  the 
proposed  rule,  and  solicits  additional 
public  comments.  One  of  the  sections 
amended  by  the  April  8, 1992  interim 
rule  was  §  219.325,  entitled  “Effect  on 
Rental  Rates.”  The  April  8, 1992  interim 
rule  made  changes  to  the  introductory 
text  of  paragraph  (b).and  to  paragraph 
(b)(3)  of  this  section,  and  added  a  new 
paragraph  (b)(5).  This  final  rule 
incorporates  the  amendments  made  to 
§  219.325  by  the  April  8, 1992  interim 
rule.  However,  the  Department  notes 
that  further  changes  may  be  made  to 
this  section  when  a  final  rule  is  issued 
on  the  matter  of  Prepayment  of  a  HUD- 
Insured  Mortgage  by  an  Owner  of  Low 
Income  Housing.” 

V.  Revisions  to  Interim  Rule 

Three  Year  Limit  on  Assistance 
Applicable  to  Entire  Program 
(§  219.105(e)) 

As  noted  earlier  in  this  preamble, 
section  201  of  the  Housing  and 
Community  Development  Amendments 
of  1978  established  the  operating 


assistance  component  of  the  Flexible 
Subsidy  Program.  Section  201(c)(1)(C)  of 
this  statute  states  in  par  that  “*  *  * 
with  respect  to  projects  sold  after 
October  1, 1978,  assistance  shall  be 
available  for  a  period  not  to  exceed 
three  years  *  *  *”.  (Emphasis  added.) 
Although  there  have  been  subsequent 
amendments  to  section  201,  as  discussed 
above  (e.g.,  the  creation  of  the  capital 
improvements  portion  of  the  Flexible 
Subsidy  Program  in  1987),  section 
201(c)(1)(C)  has  not  changed.  Further,  in 
amending  section  201  to  create  the 
capital  improvement  component  of  the 
program,  the  Congress  did  not  create  a 
separate  eligibility  section  for  capital 
improvement  loans,  but  rather,  left 
section  201(c)  to  govern  eligibility  for 
both  operating  assistance  and  capital 
improvement  loans.  Thus,  the 
Department  concludes  that  the  word 
“assistance”  as  used  in  section 
201(c)(1)(C)  is  intended  to  cover  both 
operating  assistance  and  capital 
improvements.  The  interim  rule, 
however,  failed  to  accurately  reflect  the 
language  of  section  201(c)(1)(C)  of  the 
1978  Amendments. 

Subpart  A  of  the  rule  sets  forth  the 
requirements  applicable  to  the  entire 
Flexible  Subsidy  Program — ^both 
operating  assistance  and  capital 
improvement  loans.  Section  219.105(e)  of 
subpart  A,  provides,  among  other  things, 
that  for  projects  sold  after  October  1, 
1978,  operating  assistance  under  subpart 
B  shall  be  available  for  a  period  not  to 
exceed  three  years.  (Emphasis  added.) 
No  mention  was  made  of  capita) 
improvement  loans  in  this  section. 
Accordingly,  this  final  rule  amends 
§  219.105(e)  to  clarify  that  the  three-year 
limitation  is  applicable  to  operating 
assistance  and  capital  improvement 
loans,  in  accordance  with  the  language 
of  section  201(c)(1)(C). 

When  Owner  Contribution  to  Project  as 
Condition  for  Approval  of  TP  A  May 
Constitute  Required  Owner  Cash 
Contribution  (§§  219.205(b)(1), 
219.305(c)) 

.  As  set  forth  in  the  March  7, 1989 
'interim  rule,  §  219.205(b)(1)  (governing 
operating  assistance  loans)  and 
§  219.205(c)  (governing  capital 
assistance  loans)  provide  that  funds 
which  have  already  been  agreed  to  “be 
contributed  to  a  project  as  a  condition 
for  purchase  of  the  project  (the  transfer 
of  physical  assets  (TPA))  will  not  be 
considered  as  the  owner’s  cash 
contribution  that  is  required  for 
approval  of  a  loan  under  the  Flexible 
Subsidy  Program.  In  response  to  public 
comment  on  this  issue,  discussed  in 
Section  VI  of  this  preamble,  these  two 
sections  have  been  revised  by  this  final 


rule  to  ir  alude  an  exception  to  this 
restriction. 

As  revised,  §  §  219.205(b)(1)  and 
219.305(c)  now  provide,  in  paragraphs 
(b)(l)(ii)  and  (c)(3),  respectively,  that 
cash  that  has  been  contributed  to  the 
project  as  a  condition  for  receiving 
approval  of  the  purchase  of  the  project 
(ITA)  will  not  normally  be  considered 
for  purposes  of  meeting  the  cash 
contribution  requirement  unless  a 
finding  is  made  that  the  additional  work 
and  cost  required  was  not  anticipated  or 
deemed  necessary  at  the  time  of  HUD’s 
preliminary  approval  of  the  TPA. 
However,  the  TPA  must  have  received 
preliminary  approval  not  later  than  36 
months  prior  to  the  flexible  subsidy  loan 
application  for  this  contribution  to  be 
considered  the  owner’s  matching  cash 
contribution. 

Inclusion  of  Insured  Projects  in 
Estimated  Project  Revenue  (§  219.215) 

Section  219.215  sets  forth  the 
procedures  for  computing  estimated 
project  revenue.  Section  219.215(a)(l)(ii) 
provides  that  a  vacancy  allowance  may 
be  used  in  developing  the  estimated 
revenue.  Prior  to  publication  of  the 
March  7, 1989  interim  rule,  §  219.125 
contained  the  provisions  governing 
estimation  of  project  revenue.  Section 
219.125  provided  that  a  vacancy 
allowance  may  be  used  in  developing 
the  estimated  revenue  for  insured 
projects.  One  of  the  revisions  made  to 
this  section  (now  §  219.215)  by  the 
March  7, 1989  interim  rule  was  to  add 
non-insured  projects  to  the  category  of 
projects  covered  by  this  section. 
However,  in  adding  “non-insured” 
projects,  reference  to  “insured  projects” 
was  inadvertently  omitted.  Accordingly, 
this  final  rule  re-incorporates  reference 
to  “insured”  projects  in  this  section. 

Repayment  of  Operating  Assistance 
Triggered  by  TPA  (§  219.220(b)) 

Section  219.220(b)  of  the  interim  rule 
provided  that  assistance  paid  to  an 
owner  under  the  operating  assistance 
component  of  the  Flexible  Subsidy 
Program  must  be  repaid  at  the  earlier  of 
the  expiration  of  the  term  of  the 
mortgage,  termination  of  mortgage 
insurance,  or  prepayment  of  the 
mortgage.  Section  219.220(b)  of  the  final 
rule  has  been  revised  to  include  an 
additional  event  which  may  trigger 
repayment — “a  sale  of  the  project 
(Transfer  of  Physical  Assets  (TPA))  if 
the  Secretary  so  requires  at  the  time  of 
approval  of  the  TPA.”  The  inclusion  of 
this  event  in  S  219.220(b)  does  not 
introduce  a  new  repayment  requirement 
HUD  Notice  H-84-37,  first  issued 
November  11, 1984,  and  periodically 
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extended  subsequent  to  that  date, 
provides  for  repayment  of  the  Flexible 
Subsidy  assistance  generally  at  the  time 
of  a  transfer  of  physical  assets. 
Accordingly  the  inclusion  of  this 
provision  in  §  219.220(b)  reflects  an 
existing  Flexible  Subsidy  Program 
practice. 

Removal  of  Limitation  on  Capital 
Improvement  Loan  (§  219.315) 

Section  219.315  of  the  interim  rule 
contained  a  paragraph  that  limited  the 
amoimt  of  assistance  available  for  a 
capital  improvement  loan.  This  section 
provided  that  if  the  requested  capital 
improvement  loan  is  greater  than  the 
remaining  balance  of  the  mortgage,  the 
loan  will  not  exceed  80  percent  of  the 
appraised  value  of  the  property  as 
repaired,  less  the  balance  of  the  Hrst 
mortgage.  The  Department  has 
eliminated  this  limitation  in  the  final 
rule.  This  limitation  is  not  required  by 
statute,  and  in  practice,  the  amounts  of 
assistance  requested  were  below  the  80 
percent  cap  established  by  this  section. 

Vl.  Discussion  of  Public  Comments  on 
Interim  Rule 

Five  entities  submitted  comments  on 
the  interim  rule.  The  commenters 
included  a  public  housing  agency;  three 
professional  associations,  representing 
the  building,  housing  and 
redevelopment,  and  real  estate 
management  industries;  and  a  law  firm. 
The  commenters  generally  were 
supportive  of  the  interim  rule,  but 
offered  several  suggestions  for  changes, 
principally  with  respect  to  owner 
contributions,  priorities  for  funding,  and 
the  level  of  funding.  Several  comments 
addressed  portions  of  part  219  that  were 
not  changed  or  were  not  materially 
changed  by  the  interim  rule  from  the 
former  provisions  of  part  219,  The 
purpose  of  inviting  public  comments  on 
the  March  7, 1989  interim  rule  was  to 
obtain  comments  on  those  sections  of 
part  219  that  were  amended  by  the 
interim  rule.  In  the  event  the  Department 
decides  to  make  substantive  revisions  to 
those  provisions  of  part  219  that  were 
not  amended  by  the  interim  rule,  the 
Department  will  publish  a  proposed  rule 
which  describes  the  amendments  and 
invites  public  comment. 

Following  careful  consideration  of  the 
comments  on  the  interim  rule,  the 
Department  has  decided  to  adopt  the 
March  7, 1989  interim  rule  with  only 
those  changes  discussed  in  sections  IV 
and  V  of  the  preamble. 

The  following  presents  a  discussion  of 
the  substantive  issues  raised  by  the 
commenters,  and  the  Department's 
response  to  each  issue. 


Expansion  of  Eligible  Projects 
(§219.105) 

Section  219.105,  which  specifies  types 
of  eligible  projects  under  the  Flexible 
Subsidy  Program,  was  revised  in  the 
interim  rule  to  reflect  the  addition  of 
several  categories  of  new  projects, 
including  certain  section  8  projects, 
certain  section  23  (precursor  to  section 
8]  projects,  and  certain  section  202 
projects. 

Comment.  One  commenter  stated  that 
it  was  concerned  about  the  inclusion  of 
the  section  8,  section  23  and  section  202 
projects  as  eligible  projects  under  the 
Flexible  Subsidy  Program,  because  the 
inclusion  of  these  projects  would 
increase  competition  for  State  agency 
non-insured  projects. 

Response.  As  discussed  earlier  in  this 
preamble,  the  Congress  expanded  the 
category  of  projects  eligible  for 
assistance  under  the  Flexible  Subsidy 
Program  to  include  section  8,  section  23 
and  section  202  projects.  The  allocation 
process  under  the  Flexible  Subsidy 
Program  establishes  two  categories  of 
projects:  (1)  State  agency  financed  non¬ 
insured  projects;  and  (2)  all  other 
projects,  including  projects  with  FHA- 
insured  and  HUD-held  mortgages. 
Accordingly,  a  State  agency  non-insured 
project  will  not  compete  against  a 
section  8,  section  23  or  section  202 
project  for  funding. 

Comment.  The  same  commenter 
stated  that  it  was  important  that  the 
final  Flexible  Subsidy  rule  not  impair  or 
foreclose  funding  for  non-insured 
section  236  projects  (section  236  refers 
to  section  236  of  the  National  Housing 
Act).  The  commenter  stated  that  it  is 
inequitable  to  take  funds  generated  from 
excess  income  on  section  236  projects 
(many  of  which  are  non-insured)  and 
allocate  these  funds  to  a  new  larger 
group  of  federally-assisted  projects  at 
the  expense  of  the  non-insured  section 
236  projects. 

Response.  When  section  236  interest 
reduction  assistance  was  originally 
made  available,  the  specifications  were 
clearly  spelled  out,  including  the  return 
of  any  excess  income  to  HUD  with  no 
controls  on  its  reuse.  It  is  true  that  some 
projects  have  generated  large  amounts 
of  excess  income  over  the  years,  and 
have  used  little  or  no  excess  income, 
while  the  reverse  is  true  for  others — 
resulting  in  Project  A  subsidizing  Project 
B.  However,  on  an  overall  basis,  this  is 
considered  an  effective  use  of  funds  to 
help  maintain  the  low-  and  moderate- 
income  housing  stock.  HDD’s  experience 
to  date  indicates  that  the  largest  percent 
of  dollars  paid  into  the  Flexible  Subsidy 
Fund  comes  from  section  236  projects 
with  mortgages  insured  or  held  by  HUD. 


Comment.  Finally,  the  commenter 
stated  that  the  Hnal  rule  should  assure 
that  State-agency  non-insured  projects 
will  receive  equal  treatment  with  HUD- 
insured  projects  when  funds  are 
allocated. 

Response.  As  noted  above,  the 
allocation  process  under  the  Flexible 
Subsidy  Program  establishes  two 
categories  of  projects:  (1)  State  agency 
financed  non-insured  projects;  and  (2) 
all  others,  including  projects  with  FHA- 
insured  and  HUD-held  mortgages.  The 
allocations  are  the  same  in  each 
category:  the  number  of  units  in 
potentially  eligible  projects  of  the 
category  as  a  percentage  of  the  total 
number  of  units  in  all  potentially  eligible 
projects. 

Use  of  Uncommitted  Capital 
Improvement  Loan  Amounts 
(§  219.115(e)) 

Section  219.115(e)  provides  in  relevant 
part  that  if  any  of  the  amounts  reserved 
for  capital  improvement  loans  remain 
unused  60  days  before  the  end  of  a  fiscal 
year,  these  amounts  will  become 
available  for  operating  assistance  loans 
under  subpart  B. 

Comment  One  commenter  stated  that 
it  was  unclear  whether  the  unused  funds 
must  be  reserved  for  specific  projects 
before  the  end  of  the  fiscal  year  or  will 
be  carried  over  to  the  next  fiscal  year. 
The  commenter  stated  that  in  the  former 
case,  60  days  would  not  be  sufficient 
time  for  owners  to  apply  for  operating 
assistance  loans,  and  for  HUD  to  review 
the  applications.  The  commenter 
requested  that  in  the  final  regulation 
HUD  explain  more  clearly  how  these 
unused  funds  will  be  treated. 

Response.  At  the  time  of  issuance  of 
the  interim  rule,  HUD  anticipated  that  a 
Notice  of  Fund  Availability  (NOFA) 
would  be  issued  for  both  subpart  B, 
operating  assistance  loans,  and  subpart 
C,  capital  improvement  loans,  during  the 
second  quarter  of  Fiscal  Year  1991. 
Issuance  of  the  NOFA  by  this  quarter 
would  permit  Field  Offices  and 
Headquarters  to  review  all  applications 
and  make  any  required  funding  transfers 
before  the  end  of  the  fiscal  year.  (The 
FY  1991  NOFA  for  both  operating 
assistance  loans  and  capital 
improvement  loans  was  published  on 
May  7, 1991  (56  FR  21200.))  HUD  expects 
to  publish  future  NOFAs  (which 
announce  funding  for  both  operating 
assistance  and  capital  improvement 
loans)  early  in  the  fiscal  year.  (The  FY 
1992  NOFA  was  published  on  February 
18, 1992  (57  FR  5948).)  HUD  believes  that 
60  days  is  sufHcient  time  to  review 
applications  under  a  process  in  which 
NOFAs  that  announce  funding  for  both 
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components  of  the  Flexible  Subsidy 
Program  are  published  early  in  the  fiscal 
year.  If  any  of  the  amounts  set  aside  for 
capital  improvement  loans  remain 
unreserv'ed  60  days  before  the  end  of  a 
fiscal  year,  they  will  become  available 
for  op>erating  assistance  under  subpart 
B.  Additionally,  under  this  process, 
owners  who  applied  for  operating 
assistance  in  response  to  the  published 
NOFA.  are  not  required  to  reapply  if 
additional  operating  assistance  becomes 
available. 

Local  Government  Consultation 
(§219.120) 

This  section  provides  that  the 
Secretary  of  HUD,  before  making 
assistance  available  to  a  project  under 
the  Flexible  Subsidy  Program,  will 
consult  with  the  appropriate  officials  of 
the  unit  of  local  government  in  which 
the  project  is  located  to  seek  certain 
assurances  about  the  project;  i.e.,  that 
the  community  in  which  the  project  is 
located  is  providing,  or  will  provide, 
essential  services  to  the  project:  the  real 
estate  taxes  on  the  project  are,  or  will 
be,  no  greater  than  would  be  the  case  if 
the  property  were  assessed  in  a  manner 
consistent  with  normal  property 
assessment  procedures;  and  any 
Flexible  Subsidy  assistance  provided  to. 
the  project  would  not  be  inconsistent 
with  local  plans  and  priorities. 

Comment  One  commenter  questioned 
which  local  officials  would  make  the 
determinations  necessary  to  give  the 
assurance  required  by  §  219.120.  The 
commenter  stated  that  the  regulations 
need  to  clarify  how  this  process  will 
work. 

Response.  This  portion  of  the  rule  has 
not  changed  since  May  23, 1980. 
Accordingly,  HUD  has  had  ample 
experience  in  determining  which 
officials  in  local  government  to  contact. 

Amount  of  Operating  Assistance 
(§  219205(a)} 

Section  219.  335(b)  provides  in  part 
that  the  principal  balance  of  the  capital 
improvement  loan  may  be  increased  at 
the  sole  discretion  of  HUD  and  subject 
to  the  availability  of  funds. 

Comment  One  commenter  suggested 
that  a  provision  similar  to  §  219.335(b) 
be  included  in  the  regulations  governing 
operating  assistance. 

Response.  A  provision  similar  to 
§  219.335(b)  was  included  in  the 
published  interim  rule.  Section 
219.205(a)  provides,  "The  Secretary  will 
provide  initial  and  subsequent  operating 
assistance  to  permit  the  project  *  * 
(Emphasis  added.) 


Program  Eligibility  of  Repair  or 
Replacement  Item  (§  219.205(a)(1)) 

Section  219.205(a)(1)  provides  that  a 
repair  or  replacement  item  is  eligible  for 
assistance  under  the  Flexible  Subsidy 
Program  only  if  no  previous  payment  of 
HUD-related  assistance  (such  as 
assistance  under  the  Flexible  Subsidy 
Program  or  CDBG  Program)  has  been 
made. 

Comment  One  commenter  requested 
that  a  repair  or  replacement  item  be 
eligible  for  assistance  under  the  Flexible 
Subsidy  Program  even  if  previous 
assistance  was  made  available  to  this 
item.  The  commenter  stated  that  there 
may  be  a  particular  item  which  requires 
periodic  attention,  and,  consequently, 
periodic  assistance. 

Response.  A  repair  or  replacement 
item  is  only  eligible  under -subpart  B  of 
the  Flexible  Subsidy  (Operating 
Assistance),  if  no  previous  payment  of 
HUD-relat^  assistance  has  been  made. 
This  is  a  statutory  constraint.  A  repair 
or  replacement  item  for  which 
assistance  previously  has  been  provided 
by  HUD  might  be  eligible  for  Flexible 
Subsidy  loan  under  subpart  C  (Capital 
Improvement  Loans)  where  this 
constraint  does  not  exist.  However,  it  is 
not  the  intent  of  this  program  to  provide 
a  series  of  capital  improvement  loans 
for  periodic  or  recurring  maintenance 
problems.  Items  which  are  known  to 
have  recurring  problems  should  be 
included  in  a  project's  budget. 
Additionally,  it  is  not  the  intent  of  the 
Capital  Improvement  Loan  Program 
(CILP)  to  provide  a  second  capital 
improvement  loan  to  remedy  a  repair 
which  was  made  with  one  CILP  loan, 
and  where  that  repair  was  not 
adequately  effected. 

Owner  Contribution  Credit  for  Cash 
Already  to  Contribute  to  Project 
(§§  219.205(b)(1),  219.305(c)) 

As  discussed  above  in  section  V  of 
this  preamble,  §§  219.205(b)(1)  and 
219.305(c),  as  set  forth  in  the  March  7,  ' 
1989  interim  rule,  provide  that  funds 
which  have  already  been  agreed  to  be 
contributed  to  a  project  as  a  condition 
for  approval  of  the  'ITA  will  not  be 
considered  as  the  owner's  cash 
contribution  that  is  required  for 
approval  of  a  loan  under  the  Flexible 
Subsidy  Program.  As  set  forth  in  the 
March  7, 1989  interim  rule,  each  of  these 
sections  also  provide  that  HUD  will 
consider  as  credit  toward  the  owner's 
contribution  any  cash  contribution, 
made  from  sources  other  than  project 
income,  that  was  made  within  24 
months  before  applying  for  the  loan. 

Comment  Two  commenters 
questioned  why  TPA  contributions 


could  not  be  credited  toward  the  owner 
contribution  or  Flexible  Subsidy 
Program  loans.  One  commenter  stated 
that  the  TPA  funds  may  be  the  only 
source  of  funds  available  to  the  owner. 
The  other  commenter  stated  that  TPA 
funds  should  receive  credit  as  the 
required  owner  contribution  if  these 
funds  have  been  contributed  by  the 
owner  for  the  piupose  of  making,  or  are 
related  to  making,  physical  repairs  to  a 
project  within  two  years  before  the  TPA 
application  or  operating  assistance 
application,  or  if  funds  are  being,  or  will 
be,  contributed  as  a  condition  of  HDD's 
approval  of  a  TPA,  or  an  operating 
assistance  loan. 

Response.  For  the  reasons  discussed 
in  the  response  to  the  following 
comment,  the  Department  does  not 
agree  that  TPA  contributions  should  be 
credited  toward  the  owner's  required 
contribution  for  Flexible  Subsidy 
Program  loans  in  every  case.  However, 
as  discussed  in  section  V  of  this 
preamble,  the  Department  has 
determined  that  'TPA  funds  should 
receive  credit  as  fhe  required  owner 
contribution  in  the  following  situation. 
Cash  that  already  has  been  contributed 
to  the  project  as  a  condition  for 
approval  of  the  TPA  will  be  considered 
the  required  owner  cash  contribution  if 
HUD  has  made  a  finding  that  the 
additional  work  and  cost  required  for 
the  project  was  not  anticipated  or 
deemed  necessary  at  the  time  of  HDD's 
preliminary  approval  of  the  TPA. 
However,  to  be  considered  the  cash 
contribution  under  this  circumstance, 
the  TPA  must  have  received  preliminary 
approval  not  later  that  36  months  prior 
to  the  loan  application.  Accordingly, 

§§  219.205(b)(1)  and  219.305(c)  have 
been  revised  to  include  this  provision. 

Comment  One  commenter  objected  to 
the  time  limit  placed  on  the  owner 
contributions  which  would  receive 
credit  under  $  §  219.205(b)  and 
219.305(c).  The  commenter  suggested 
that  these  contributions  always  be 
considered,  with  no  time  limitations. 

Response.  A  24-month  time  frame  is 
considered  reasonable  for  purposes  of 
measuring  previous  owner 
contributions.  To  consider  all  owner 
contributions,  regardless  of  the  time 
made,  would  be  to  consider,  in  many 
cases,  owner  contributions  made  20 
years  ago.  The  problem  an  extended 
time  period  presents  is  one  of  adequate 
documentation  of  the  owner 
contribution.  Generally,  the  financial 
records  concerning  an  owner 
contribution  made  many  years  ago  no 
longer  exists.  Additionally,  the  purposes 
of  past  contributions  become  obscure 
(i.e.,  were  they  made  as  a  trade-off  to 
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obtain  other  beneHts  from  HUD,  such  as 
additional  Section  8  funds?). 

Accordingly,  HUD  considers  the  24- 
month  time  limitation  to  be  an 
appropriate  standard. 

Payment  of  Operating  Assistance  Loan 
(§  219.220(a)) 

Section  219.220(a)  provides  that 
operating  assistance  payments  will  be 
paid  to  the  project  owner  after  monies 
payable  from  the  Reserve  Fund  for 
Replacements  and  owner  contribution 
have  been  paid. 

Comment.  One  commenter  stated  that 
these  conditions  for  disbursement  of  the 
operating  assistance  loan  proceeds  do 
not  permit  the  owner  to  make  the 
owner’s  contribution  over  a  period  of 
time.  The  commenter  also  stated  that 
the  Replacement  Reserve  Fund  should 
be  maintained  to  keep  the  project  in 
good  condition  for  the  future. 

Response.  Current  administrative  * 
guidelines  and  the  Financial  Assistance 
Contract  (Form  HUD-9819)  specify  that 
owner  contributions  be  deposited  on  the 
first  working  day  of  each  quarter  for 
Flexible  Subsidy  Assistance  under 
subpart  B  (Operating  Assistance). 
Drawdowns,  if  any,  from  the  Reserve 
Fund  for  Replacements  are  negotiated 
between  project  owners  and  HUD.  It  is 
not  HDD’s  intent  to  deplete  the  Reserve 
Fund  as  a  whole;  one  of  the  eligible 
purposes  of  Operating  Assistance  is  to 
increase  the  amount  on  hand  in  the 
Reserve  Fund,  where  necessary. 

Priorities  for  Funding  (§  219.230) 

Section  219.230  states  that  HUD  will 
give  funding  priority  for  operating 
assistance  to  projects  currently 
experiencing  hnancial  and  management 
problems  where  conditions  can  be 
stabilized  by  the  provision  of  assistance 
under  subpart  B  (the  operating 
assistance  regulations).  This  section 
further  provides  that  to  the  extent  that 
funds  remain  available,  assistance  may 
be  provided  to  projects  that  on  the  basis 
of  a  financial  and  management  analysis, 
appear  to  have  a  high  probability  of 
having  Hnancial  and  management 
problems  within  approximately  the  next 
Bve  years  and  satisfy  the  eligibility 
requirements  of  the  Hexible  Subsidy 
Program. 

Comment  One  commenter 
recommended  that  the  final  rule  specify 
several  criteria  for  determining  the  two 
types  of  financial  and  management 
problems  identiHed  in  §  219.230. 

Response.  The  criteria  for  determining 
financial  and  management  problems  are 
well  known,  and  have  been 
i  implemented  by  HUD  for  many  years. 

[  HUD’s  concern  with  codification  of  the 

criteria  is  that  it  would  tend  to 


overemphasize  some  of  the  criteria,  to 
the  possible  exclusion  of  others  which 
may  be  equally  important  in  a  speciHc 
case.  Additionally,  codification  of  the 
criteria  may  constrain  the  flexibility  that 
should  prevail  in  an  overall  analysis  of  a 
particular  project’s  financial  and 
management  problems. 

Comment  ’The  same  commenter 
recommended  use  of  performance 
standards  developed  by  the  commenter 
for  its  own  management  evaluation  and 
improvement  system,  or  the 
performance  standards  developed  by 
the  Public  Housing  Decontrol  Initiative. 

Response.  Both  systems 
recommended  by  the  commenter  are 
excellent;  however,  the  Department  has 
long-established  systems  in  place  to 
deal  with  the  projects  eligible  for  the 
Flexible  Subsidy  Program.  These 
systems  are  being  further  enhanced 
through  the  new  Comprehensive 
Servicing  Policy  which  is  currently  being 
implemented. 

Owner  Contribution  in  the  Capital 
Improvement  Loan  Program 
(§  219.305(c)) 

Section  219.305(c)  of  subpart  C,  which 
contains  the  regulations  governing 
capital  improvement  loans,  provides 
that  an  owner  must  contribute  25 
percent  of  the  total  estimated  cost  of  the 
capital  improvements  involved,  unless 
the  owner  is  a  nonproRt  corporation 
(other  than  a  cooperative  association), 
in  which  case  it  is  exempt  from  the  cash 
contribution  requirement.  Paragraph  (1) 
of  this  section  provides  that  the 
contribution  must  be  made  in  cash. 

1.  Reduce  Amount  of  Required  Owner 
Contribution 

Comment  Three  commenters 
expressed  concern  about  the  required 
cash  contribution  in  the  Capital 
Improvement  Loan  Program.  ’Two 
commenters  stated  that  recent  changes 
in  the  Federal  tax  laws  made  it 
increasingly  difflcult  to  raise  owner 
capital  as  a  'down  payment’  or  matching 
contribution  for  the  capital  improvement 
loan.  One  commenter  recommended  that 
the  owner  contribution  level  should  not 
exceed  20  percent  of  the  total  estimated 
cost  of  capital  improvements.  Another 
commenter  suggested  that  HUD  take  a 
more  flexible  approach  to  the  required 
owner  contribution.  This  commenter 
suggested  that  HUD  establish  an  owner 
contribution  range,  as  for  example  20  to 
30  percent  of  total  project  costs,  and  that 
the  precise  percentage  for  an  owner 
would  be  determined  based  on  the 
economics  of  each  individual  project. 

Response.  Historically,  the  Flexible 
Subsidy  Program  has  required  up  to  a 
one-third  contribution  from  a  limited 
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dividend  owner.  In  the  case  of  the 
Capital  Improvement  Loan  Program, 
Section  201,  as  amended  by  section 
185(f)  of  the  Housing  and  Community 
Development  Act  of  1987,  requires  a 
minimum  contribution  of  20  percent  and 
authorizes  the  Secretary  to  increase  the 
required  owner  contribution  to  an 
amount  not  to  exceed  30  percent.  Given 
the  history  of  requiring  up  to  one-third 
contributions  in  the  operating  assistance 
component  of  the  program,  the 
Department  determined  that  the  usual 
amount  of  owner  contribution  in  the 
capital  improvement  loan  component  of 
the  program  should  be  higher  than  the 
minimum  level  of  20  percent;  therefore, 
the  intermediate  rate  of  25  percent  was 
selected.  However,  Section  201  permits 
the  owner’s  contribution  to  be  waived  or 
reduced,  should  sufRcient  justification 
exist  to  do  so.  Also,  HUD  will  attempt  to 
tailor  each  loan  to  the  condition  of  the 
property  and  the  ability  of  the  rent 
structure  to  support  the  debt  service 
necessary  to  amortize  the  loan.  This  will 
provide  a  sufRcient  basis  for  reducing 
the  owner’s  contribution,  if 
circumstances  warrant. 

2.  Permit  Non-Cash  Owner 
Contributions 

Comment.  One  commenter  noted  that 
for  non-HUD-insured  projects,  the 
regulations  permit  non-cash  owner 
contributions  for  operating  assistance 
loans,  but  not  for  capital  improvement 
loans.  The  commenter  requested  that 
non-cash  contributions  be  permitted  for 
both  types  of  loans,  and  that  there  be  no 
difference  in  owner  contributions  for 
insured  or  non-insured  projects. 

Response.  On  April  10, 1991,  HUD 
issued  “Housing  Notice  H91-30, 
Operating  Assistance  Funding  Under  the 
Flexible  Subsidy  Program.’’  This  notice 
contained  a  requirement  that  owners  of 
limited  dividend  projects  contribute  a 
minimum  of  25  percent  of  the  requested 
operating  assistance  loan.  This 
requirement  was  applicable  without 
regard  to  whether  the  project  was  HUD- 
insured  or  non-HUD-insured.  The 
interim  regulations  for  the  capital 
improvement  loan  program  also  require 
a  minimum  25  percent  owner 
contribution,  and  also  do  not 
differentiate  between  HUD-insured  and 
non-insured  projects.  Thus,  the 
discrepancy  between  insured  and 
uninsured  projects,  which  previously 
existed  in  the  Flexible  Subsidy  Program, 
has  been  eliminated.  On  the  issue  of  the 
amount  of  the  owner  contribution,  as 
discussed  in  the  response  to  the 
preceding  comment,  this  amount  can  be 
lowered  when  there  is  sufRcient 
justification  for  doing  so. 
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With  respect  to  the  issue  of  non-cash 
contributions,  the  regulations  in  subpart 
B,  governing  operating  assistance  loans, 
permit  a  non-profit  owner  to  contribute 
to  the  project  in  the  form  of  services,  if 
HUD  determines  that  neither  the 
mortgagor  nor  the  sponsor  has  the 
financial  capability  to  make  a  cash 
contribution.  (See  S  219.205(b)(2).)  In  the 
regulations  governing  capital 
improvement  loans,  HUD  exempts  non¬ 
profit  owners  from  the  25  percent  owner 
contribution  requirement  and  therefore, 
the  issue  of  non-cash  contributions  does 
not  arise  in  that  ccmtext  With  respect  to 
for-profit  entities,  HUD  has  determined 
the  non-cash  contributions  are 
inappropriate  for  capital  improvement 
loans,  as  the  following  example 
illustrates:  a  capital  improvement  loan 
program  of  $1,000,000  is  approved.  In  an 
ordinary  case  involving  a  limited 
dividend  owner,  $750,000  would  come 
from  HUD,  and  $250,000  bx>m  the 
owner’s  funds.  A  greater  amount  would 
come  from  HUD  (with  a  corresponding 
lesser  amount  from  the  owner),  only  to 
the  extent  that  the  owner  is  given  credit 
for  cash  contributions  used  to  repair 
capital  items  within  the  past  24  months. 
(See  S  219.305(c)(3).)  In  the  case  of  a 
non-proht  owner,  the  entire  $1,000,000 
would  come  from  HUD  in  the  form  of  the 
capital  improvement  loan.  If  $250,000,  or 
any  portion  thereof,  were  allowed  as  a 
contribution  of  services,  the  result 
would  be  that  a  portion  of  the  capital 
improvements  would  not  be  completed. 

Comment.  One  commenter  offered 
several  alternative  forms  of  owner 
contribution  other  than  the  required 
“cash”  contribution.  The  commenter 
requested  that  HUD  consider  owner 
contributions  in  the  following  forms: 

(1)  A  non-interest  bearing  owner  loan 
or  interest-bearing  owner  loan, 
repayable  &om  the  development  as  a 
project  expense  or  from  residual 
receipts; 

(2)  Deferred,  unpaid  management  fees: 

(3)  Dividends  (not  distributions) 
deferred  prospectively  or  retroactively; 
and 

(4)  Mortgagee  contributions,  such  as 
debt  service  deferrals  and  low  interest 
energy  loans  based  on  “shared  savings" 
repayments. 

Response.  As  discussed  in  the 
response  to  the  preceding  comment,  in 
the  case  of  capital  improvements,  the 
owner  contribution  to  the  project  must 
be  one  of  immediately  available  cash  in 
order  to  ensure  that  the  capital 
improvements  can  be  undertaken.  With 
one  exception,  HUD  does  not  impose 
limitations  on  the  source  of  the  cash 
contribution.  Section  219.30S(c)(2) 
provides  that  the  cash  must  not  be  taken 


from  project  income,  but  may  he  taken 
from  surplus  cash  from  the  project. 

3.  Reduce  Interest  Rate  on  Loan  if 
Owner  Exceeds  Required  Contribution 

Comment.  One  commenter  suggested 
that  since  HUD  has  the  authority  to 
reduce  interest  rates  to  as  low  as  one 
percent  to  decrease  the  impact  on  tenant 
rents  (see  {  219.320(b)(4)),  HUD  should 
consider  offering  owners  the  option  of 
making  a  30  percent  contribution  in 
return  for  a  capital  improvement  loan 
with  an  interest  rate  in  the  one  to  three 
percent  range,  rather  than  the  six 
percent  which  the  regulations  indicated 
will  be  the  standard  rate. 

Response.  The  owner’s  contribution  is 
only  one  factor  in  determining  the 
interest  rate  of  the  loan,  and  would  not 
by  itself  be  a  reason  to  lower  the 
interest  rate.  A  six  percent  rate  is  not 
“standard”  in  the  sense  that  it  will  be 
the  rate  charged  on  all  loans.  The  six 
percent  rate  is  simply  the  maximum  rate 
HUD  can  charge  as  long  as  the 
“applicable  Federal  rate”  determined  by 
the  Secretary  of  the  Treasury  exceeds 
8.5  percent  (See  S  219.320(b)(3).]  Should 
the  Federal  rate  fall  below  8.5  percent 
the  maximum  rate  also  would  drop. 

There  also  are  other  reasons — 
principally  an  extreme  rent  burden 
caused  by  debt  service  on  the  new 
loan — which  could  result  in  an  interest 
rate  lower  than  the  maximum  allowable 
rate. 

4.  Reduce  Owner  Contribution  if  Owner 
Waived  Dividends  > 

Comment.  One  commenter  stated  that 
HUD  should  be  sensitive  to  those 
owners  who  took  few  distributions  from 
property,  and  instead  left  the 
distribution  with  the  property.  'The 
commenter  offered  the  following 
examine:  “An  owner  took  two 
distributions  in  18  years.  If  the  owner 
ever  waived  his  distribution,  it  is  unfair 
to  ask  the  owner  for  more  money.”  ’The 
commenter  stated  that,  in  such 
circumstances,  the  Secretary  should 
exercise  discretion  and  waive  the 
additional  money  required  from  the 
owner. 

Response.  Few,  it  any,  owners  went 
into  the  section  221(d)(3)  Below  Market 
Interest  Rate  (BMIR)  Fiogram  or  the 
section  236  Program  for  the  limited 
dividend  they  offered.  If  an  owner 
waived  the  dividend,  it  was  part  of  a 
trade-off  in  which  HUD  offered 
additional  section  8  assistance,  or.  for 
example,  a  new  Flexible  Subsidy  loan, 
in  order  to  effect  certain  project 
improvements.  If  a  dividend  was  waived 
solely  at  an  owner’s  discretion,  this  was 
a  business  decision,  and  would  not 


affect  the  contribution  required  for  a 
capital  improvement  loan. 

Amount  of  Capital  Improvement 
Assistance  (§  219.315) 

Section  219.315  speciHes  how  the 
amount  of  capital  improvement 
assistance  will  be  determined. 

Comment.  One  commenter  requested 
that  “soft  costs”  should  be  incorporated 
in  the  capital  improvement  loan.  The 
commenter  stat^  that  reasonable  legal 
and  ac(K>unting  costs  are  justifiable 
costs  in  the  capital  improvement 
program. 

Response.  “Soft  costs”  (e.g., 
accounting  fees,  Hnancing  fees]  are 
expected  to  be  minimal  to  non-existent. 
The  loan  documents  are  imcomplicated. 
and,  consequently,  legal  expenses 
should  be  nominal.  Formal  “cost 
certification”  is  not  required  for  the 
Capital  Improvement  Loan  Program. 
Accounting  and  auditing  expenses 
would  be  absorbed  by  the  project  In  the 
normal  course  of  project  operations. 
Accordingly.  HUD  does  not  wish  to  alter 
thje  regulation  to  provide  for  “soft  costs” 
as  part  of  the  loan.  However,  necessary 
architectural  and  engineering  fees  could 
be  included  in  the  Capital  Improvement 
Loan  Program. 

Interest  Rates  on  Loans  (§  219320(b)) 

Section  219.320(b]  establishes  the 
minimum  and  maximum  interest  rates 
that  HUD  may  charge  on  capital 
improvement  loans — three  and  six 
percent,  respectively. 

Comment.  One  commenter  stated  that 
some  cases  may  warrant  an  interest  rate 
lower  than  the  six  percent  ceiling,  and 
recommended  that  HUD  approve  a 
lower.rate  if  cash  flow  projections 
indicate  that  a  higher  debt  service  rate 
cannot  be  servic^  The  commenter 
stated  that  some  cases  may  warrant 
Section  8  assistance  and  a  loan  rate  of 
one  percent  in  order  to  avoid  an  extreme 
rent  burden  on  tenants. 

Response.  The  regulations  impose 
strict  limitations  on  any  rent  increases 
resulting  ffom  a  Capital  Improvement 
Loan,  and  authorize  actions,  such  as  a 
lower  interest  rate  and  Section  8 
assistance,  to  remedy  this  situation. 

Security  for  the  Capital  Improvement 
Loan  [§  219.320(c)) 

Section  219.320(c)  provides,  in 
relevant  part  that  the  project  owner  will 
be  required  to  execute  a  note  evidencing 
the  capital  improvement  loan,  which 
generally  must  be  semired. 

Comment.  One  commenter  stated  that 
the  final  rule  should  expressly  state  how 
the  capital  improvement  loans  are  to  be 
secur^.  The  commenter  stated  that  it  is 


Federal  Register  /  VoL  57.  Na  140  /  Tuesday,  July  21.  1992  /  Rules  and  Regulations 


32405 


important  that  owners  of  non-insured 
projects  know  what  security  HUD  will 
require  in  order  for  them  to  determine 
whether  a  capital  improvement  loan  is 
feasible. 

Response.  For  projects  with  insured 
mortgages,  the  owner  will  be  required  to 
execute  a  Note  and  Mortgage,  along 
with  a  Deferred  Recordation  Agreement. 
This  agreement  will  entitle  HUD  to 
record  the  documents  at  a  later  date 
should  the  mortgage  be  assigned,  or  at 
sudi  time  as  the  mortgagee  no  longer 
has  an  interest  in  the  project.  Projects 
with  HUD-held  mortgages  do  not  require 
the  use  of  the  Deferred  Recordation 
Agreement  because  HUD  is  already  die 
mortgagee.  For  projects  with  uninsured 
mortgages,  the  security  arrangements 
will  be  left  to  the  discretion  of  the  State 
Housing  Finance  Agency. 

General  Comments 

1.  Keep  the  Flexible  Subsidy  Program 
Flexible 

Comment  One  commenter  stated  that 
the  Flexible  Subsidy  Program  will  best 
achieve  its  objectives  by  allowing 
project  owners  the  widest  range  of 
program  options  within  which  to  • 
structure  a  loan,  without  having  to  seek 
a  waiver  from  the  Secreary  for  the 
slightest  variance. 

Response.  The  operating  assistance 
loan  and  Hie  capital  improvement  loan 
components  of  the  Flexible  Subsidy 
program  are  being  implemented  throu^ 
a  competitive  NOFA  process.  Therefore, 
any  required  waivers  can  be  handled 
uniformly  for  all  projects.  Additionally, 
the  program  currently  offers  sufficient 
variations  in  matters  such  as  interest 
rates  and  owner  contribution  so  as  to 
negate  the  need  for  a  large  number  of 
waivers. 

2.  Acquisition  of  Privately-Owned 
Housing  by  Public  and  Nonprofit 
Entities 

Comment  One  commenter 
encouraged  HUD  to  consider  the 
provision  in  the  Housing  and 
Community  Development  Act  of  1987 
concerning  smqutsition  of  at-risk 
assisted,  privately-owned  housing  by 
public  or  non-profit  oitities. 

Response,  Although  this  comment  is 
not  germane  to  the  rule,  HUD  does  not 
discourage  acquisition  of  privately- 
owned  housing  by  public  or  non-profit 
entities,  as  pemdtt^  by  law. 

3.  Increase  Funding  for  Flexible  Subsidy 
Program 

Comment  (tae  commenter  advised 
that  It  was  oonoemed  that  funding  was 
inadequate  for  the  two  Flexible  &bsidy 
programs,  and  requested  that  HUD 


increase  substantially  the  funding  for 
this  program. 

Response.  This  is  a  legislative  policy 
issue,  and  not  a  matter  of  regulation. 

IV.  Other  Matters 

Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  101(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332)  in  connection  with 
the  March  7. 1989  interim  rule.  That 
Finding  remains  applicable  to  this  final 
rule,  and  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276, 451  7th  Street, 
SW.,  Washington,  DC  20410. 

Executive  Order  12291 

This  rule  does  not  constitute  a  “major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
t^  President  on  February  17. 1981. 
Analysis  of  this  rule  indicates  that  it  will 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601), 
has  reviewed  this  rule  before 
publication  and.  by  approving  it. 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  establishes  final  regulations  that 
will  govern  a  HUD  program  which 
provides  financial  assistance  to  owners 
of  troubled  {Hxijects  to  remedy  the 
disrepair  of  necessary  capital  items  and 
to  provide  operating  subsidy  to  these 
projects.  This  assistance  is  provided  to 
qualifyii^  projects  without  regard  to  the 
size  the  project 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  cmitained 
in  this  rule  would  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule  will 


provide  for  additional  financial 
assistance  to  HUD-assisted  multifamily 
housing  projects,  but  will  not  interfere 
with  State  or  local  governmental 
functions. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

Regulatory  Agenda 

This  rule  is  listed  as  sequence  number 
1169  under  the  Office  of  Housing  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  27. 1992 
(57  FR 16804, 16829),  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act 

Catalog 

The  Catalog  of  Domestic  Assistance 
number  for  the  program  affected  by  this 
rule  is  14.164. 

List  of  Subjects  in  Part  219 

Loan  programs — housing  and 
community  development  low-  and 
moderate-income  housing. 

Accordingly.  24  CFR  part  219  is 
revised  to  read  as  follows: 

PART  219— FLEXIBLE  SUBSIDY 
PROGRAM  FOR  TROUBLED 
PROJECTS 

Subpwt  A— General  Provisions 

Sec. 

219.101  Purpose. 

219.10S  Types  of  projects. 

219.110  General  digibility. 

219.11S  Flexible  Subsidy  Fund. 

219.120  Local  government  consultation. 
219.12S  Environmental  requirements. 

219.130  Waivers. 

219.135  Displacement  and  temporary 
relocation. 

Subpart  B— Operating  Aaelstanca 

219.205  Amount  of  operating  a^istance. 
219.210  Application. 

219.21S  Estimating  project  revenue  and 
operatmg  expensea. 

219.220  Payment  and  r^yment  ot 
operating  assistance. 

219.225  Effect  of  asaiatance  on  rent  increase 
approvals. 

219.230  Priorities  for  funding. 

Subpart  C— Capital  Improvamant  Loans 
219.305  EUgibiiity. 

210.310  Application. 
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219.315  Amount  of  assistance. 

219.320  Loan  terms  and  conditions. 

219.325  Effect  on  rental  rates. 

219.330  Priorities  for  funding. 

219.335  Operations. 

Authority:  12  U.S.C.  17152-la:  42  U.S.C. 
3535(d). 

Subpart  A — General  Provisions 

§  219.101  Purpose. 

The  purposes  of  the  Flexible  Subsidy 
program  are  to  provide  assistance  to 
restore  or  maintain  the  financial 
soundness  of  certain  projects;  to  assist 
in  the  improvement  of  the  management 
of  certain  projects;  to  permit  capital 
improvements  to  be  made  to  maintain 
certain  projects  as  decent,  safe,  and 
sanitary  housing;  and  to  maintain  the 
low-  to  moderate-income  character  of 
certain  projects  assisted  or  approved  for 
assistance  under  the  National  Housing 
Act,  the  United  States  Housing  Act  of 
1937,  the  Housing  Act  of  1959,  or  the 
Housing  and  Urban  Development  of 
1965,  without  regard  to  whether  the 
projects  are  subject  to  insured  financing 
under  the  National  Housing  Act. 

§  219.105  Types  of  projects. 

The  types  of  rental  or  cooperative 
housing  projects  that  may  be  eligible  for 
assistance  under  this  part  include  only 
the  following: 

(a)  A  project  assisted  under  the 
section  236  Interest  Reduction  Program, 
the  section  221(d)(5)  Program  (commonly 
known  as  the  221(d)(3)  Below  Market 
Interest  Rate  Program),  or  the  Rent 
Supplement  Program; 

(b)  A  project  that  was  constructed 
more  than  15  years  before  assistance  is 
to  be  provided  under  this  part  with  a 
loan  under  the  section  202  Program  for 
Housing  for  the  Elderly  or  Handicapped; 

(c)  A  project  assisted  under  section  23 
of  the  United  States  Housing  Act  of  1937 
(1937  Act),  as  in  effect  immediately 
before  January  1, 1975,  that  is  ineligible 
for  assistance  under  the  modernization 
program  operated  under  the  1937  Act; 

(d)  A  project  assisted  under  the 
section  8  Housing  Assistance  Payments 
Program  after  conversion  from 
assistance  under  the  section  236  Rental 
Assistance  Payments  Program  or  the 
Rent  Supplement  Program;  or 

(e)  A  project  that  met  the  criteria  in 
paragraph  (a)  or  (b)  of  this  section 
before  acquisition  by  the  Secretary  and 
that  has  been  sold  by  the  Secretary 
subject  to  a  mortgage  insured  or  held  by 
the  Secretary  and  subject  to  an 
agreement  (in  effect  during  the  period  of 
assistance  under  this  part)  that  provides 
that  the  low-  and  moderate-income 
character  of  the  project  will  be 
maintained;  except  that  with  respect  to 


any  project  sold  after  October  1, 1978; 
operating  assistance  under  subpart  B  of 
this  part  and  capital  improvement  loans 
under  subpart  C  of  this  part  shall  be 
available  for  a  period  not  to  exceed 
three  years. 

§  219.1 10  General  eiigibUlty. 

Assistance  under  this  subpart  may  not 
be  made  available  unless  the  Secretary 
has  determined  that; 

(a)  This  assistance,  when  considered 
with  other  resources  available  to  the 
project,  is  necessary,  will  restore  or 
maintain  the  financial  or  physical 
soundness  of  the  project  and  will 
maintain  the  low-  and  moderate-income 
character  of  the  project.  "Other 
resources”  include  but  are  not  limited  to 
mortgage  modiHcation  agreements, 
owner  contributions,  and  assistance 
from  State  or  local  programs; 

(b)  The  owner  has  agreed  to  maintain 
the  low-  and  moderate-income  character 
of  the  project  for  a  period  at  least  equal 
to  the  remaining  term  of  the  project 
mortgage; 

(c)  This  assistance  will  be  less  costly 
to  the  Federal  Government  over  the 
useful  life  of  the  project  than  other 
reasonable  measures  by  which  the 
Secretary  could  maintain  the  low-  and 
moderate-income  character  of  the 
project; 

(d)  The  project  owner,  together  with 
the  mortgagee  in  the  case  of  projects  not 
insured  under  the  National  Housing  Act, 
has  provided  or  agreed  to  provide 
assistance  to  the  project  in  a  manner 
determined  by  the  Secretary  in 
accordance  with  §  §  219.205(b)  and 
219.305(c); 

(e)  The  project  is,  or  can  reasonably 
be  made,  structurally  sound,  as 
determined  from  information  resulting 
from  an  on-site  inspection  of  the  project; 

(f)  Project  management  is  being 
conducted  by  persons  who  meet 
satisfactory  levels  of  competency  and 
experience  as  determined  by  the 
Secretary  in  the  management  review 
process;  and 

(g)  The  project  is  being  operated  and 
managed  in  accordance  with  a 
management  improvement  and 
operating  (MIO)  plan  that  is  designed  to 
reduce  the  operating  costs  of  the  project 
and  that  has  been  approved  by  the 
Secretary — except  for  a  project  for 
which  the  only  assistance  provided 
under  this  part  is  for  capital 
improvements  under  subpart  C.  (See 

5  219.310(b).) 

§  219.1 15  Flexible  Subsidy  Fund. 

(a)  The  Flexible  Subsidy  Fund  is  a 
revolving  fund  established  in  the 
Treasury  of  the  United  States  that  is 
available  to  the  Secretary,  to  the  extent 


approved  in  appropriation  Acts,  to 
provide  assistance  under  this  part. 

(b)  The  Fund  consists  of  the  following: 

(1)  Any  amount  appropriated  to  carry 
out  the  purpose  of  this  part; 

(2)  Any  amount  repaid  on  any 
assistance  provided  under  this  part; 

(3)  Any  amounts  credited  to  the 
Section  236  program  excess  rental 
receipts  fund;  and 

(4)  Any  amount  received  by  the 
Secretary  under  this  program,  including 
any  interest  on  investment  of  funds  as 
described  in  paragraph  (c)  of  this 
section. 

(c)  Any  amounts  in  the  Fund 
determined  by  the  Secretary  to  be  in 
excess  of  the  amounts  currently  required 
to  carry  out  the  provisions  of  this  part 
will  be  invested  by  the  Secretary  in 
obligations  of,  or  obligations  guaranteed 
as  to  both  principal  and  interest  by,  the 
United  States  or  any  agency  of  the 
United  States. 

(d)  At  the  beginning  of  each  Hscal 
year,  funds  are  allocated  for  two 
categories  of  projects:  State  agency 
financed  non-insured  projects;  and  all 
others,  including  projects  with  FHA- 
insured  and  HUD-held  mortgages.  Each 
category  is  allocated  an  amount  based 
on  the  number  of  units  in  potentially 
eligible  projects  of  that  category  as  a 
percentage  of  the  total  number  of  units 
in  all  potentially  eligible  projects.  Once 
these  two  funding  categories  are 
established,  each  category  will  be 
administered  to  comply  with  the 
statutory  requirement  concerning 
spending  for  the  capital  improvement 
loan  program  enumerated  in  paragraph 

(e)  of  this  section,  by  spending  40 
percent  of  its  allocation,  or  its  share  of 
the  stated  dollar  amount  (whichever  is 
less),  to  the  extent  of  approvable 
applications. 

(e)  The  Secretary  will  use  not  less 
than  $30  million,  or  40  percent  of  the 
amounts  available  in  the  Fund  (subject 
to  paragraph  (a)  of  this  section)  in  any 
fiscal  year  (whichever  is  less),  for 
purposes  of  providing  capital 
improvement  loans  imder  subpart  C  of 
this  part,  to  the  extent  of  approvable 
applications.  If  any  of  the  amounts  set 
aside  for  capital  improvement  loans 
remain  unreserved  60  days  before  the 
end  of  a  fiscal  year,  they  will  become 
available  for  operating  assistance  under 
subpart  B  of  this  part.  In  the  event 
additional  operating  assistance  becomes 
available  under  a  published  Notice  of 
Funding  Availability  (NOFA),  applicants 
who  have  applied  for  operating 
assistance  in  response  to  that  NOFA  are 
not  required  to  reapply  for  this 
assistance. 
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(f)  Funding  decisions  are  made  on  a 
periodic  basis,  using  the  applicable 
priorities  enumerate  in  subparts  B  and 
C  of  this  part.  As  the  end  of  each  fiscal 
year  approaches,  HUD  will  determine  to 
what  extent  there  are  funds  required  to 
be  used  for  capital  improvement  loans 
(under  paragraph  (e]  of  this  section]  that 
are  allocated  for  one  of  the  two  major 
categories  (described  in  paragraph  (d)  of 
this  section)  but  are  unlikely  to  be  used 
by  projects  of  that  category.  In  the  last 
quarter,  to  the  extent  there  is  to  be  an 
excess  in  either  of  the  categories  for 
capital  improvement  loans  that  could  be 
used  for  loans  to  eligible  applicants  of 
the  other  category,  the  fimds  will  be 
reallocated. 

§  219.120  Local  govamment  consultation. 

The  Secretary,  before  making 
assistance  available  to  a  projecL  will 
consult  with  the  appropriate  officials  of 
the  unit  of  local  government  in  which 
the  project  is  located  and  will  seek  the 
assurances  that: 

(a)  The  conununity  in  which  the 
project  is  located  is  providing,  or  will 
provide,  essential  services  to  the  project 
in  keeping  with  the  community’s  general 
level  of  these  services; 

(b)  The  real  estate  taxes  on  the 
project  are  or  will  be  no  greater  than 
would  be  the  case  if  the  property  were 
assessed  in  a  manner  consistent  with 
normal  property  assessment  procedures 
for  the  community;  and 

(c)  Assistance  to  the  project  under  this 
part  would  not  be  inconsistent  with 
local  plans  and  priorities. 

§  219.125  Envkonmental  requkMnenU. 

To  be  approved  for  funding  under  this 
part  an  application  for  assistance  to 
cover  a  capital  improvement,  as  dehned 
in  §  219.30S,  will  be  reviewed  for 
compliance  with  apphcable 
environmental  requirements,  as  follows; 

(a)  If  the  proposed  capital 
improvements  involve  major  mechanical 
systems,  HUD  will  determine  whether 
the  project  is  located  in  a  100-year 
floodplain,  and  if  so,  will  take  all 
feasible  actions  to  minimize  the  impact 
of  flooding  on  the  mechanical  systems. 

(b)  If  a  project  is  listed  on  the 
National  Register  of  Historic  Places,  the 
proposed  use  of  funds  will  be  reviewed 
for  compliance  with  the  National 
Historic  Preservation  Act  of  1966.  As  a 
general  rule,  in-kind  replacements  will 
not  trigger  review  under  that  Act.  If  the 
project  is  not  listed  on  the  National 
Register  but  is  located  in  an  historic 
districL  review  under  the  Act  will  only 
be  required  where  there  are  proposed 
alterations  to  the  exterior  that  are  not 
in-kind. 


§  219.130  Waivers. 

Upon  a  determination  of  good  cause, 
the  Secretary  of  Housing  and  Urban 
Development  (Secretary)  may,  subject  to 
statutory  limitations,  waive  any 
provision  of  this  part.  Each  such  waiver 
will  be  in  writing  and  will  be  supported 
by  documentation  of  the  pertinent  facts 
and  grounds.  Waivers  granted  under 
this  section  are  subject  to  the 
requirements  of  Section  106  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989. 

§  219.135  Displacement  and  temporary 
relocation. 

(a)  General.  No  person  shall  be 
displaced  as  a  direct  result  of 
rehabUitation  assisted  under  this  part, 
unless  approved  in  advance  by  HUD.  If 
displacement  occtu^,  the  “displaced 
person"  (defined  in  paragraph  (e)  of  this 
section)  shall  be  provided  relocation 
assistance  at  the  levels  described  in, 
and  in  accordance  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4601-4655) 
and  implementing  regulations  at  49  CHI 
part  24. 

(b)  Temporary  relocation. 
Rehabilitation  assisted  under  this  part 
may  require  temporary  relocation  of 
residents.  The  following  policies  cover 
residential  tenants  who  will  not  be 
required  to  move  permanently,  but  who 
must  be  temporarily  relocated  in  order 
to  carry  out  the  rehabilitation.  Such 
tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-j)ocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  horn  the  temporarily  occupied 
housing  and  any  increase  in  monthly 
rent/ utility  costs. 

(2)  Appropriate  advisory  services, 
induding  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period: 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent  safe,  and  sanitary 
dwelling  in  the  building/complex 
following  completion  of  the 
rehabilitation;  and 

(iv)  The  provisions  of  paragraph  (b)(l} 
of  this  section. 

(c)  Appeals,  A  person  who  disagrees 
with  the  owner's  determination 
concerning  whether  the  person  qualifles 
as  a  “displaced  person.”  or  with  the 
amount  of  relocation  assistance  for 


which  the  person  is  eligible,  may  file  a 
written  appeal  of  that  determination 
with  the  owner.  A  person  who  is 
dissatisfled  with  the  owner's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  Field 
Office. 

(d)  Responsibility  of  owner.  The 
owner  shall  ensure  compliance  with  the 
URA.  the  regulations  at  49  CFR  part  24, 
and  the  requirements  of  this  section, 
notwithstanding  any  third  party's 
contractual  obligation  to  the  owner  to 
comply  with  these  provisions.  The 
owner  shall  maintain  records  in 
sufficient  detail  to  demonstrate  such 
compliance. 

(e)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
“displaced  person"  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  farm]  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
rehabilitation  that  is  assisted  under  this 
part.  This  includes  any  permanent, 
involuntary  move  from  the  property, 
including  any  permanent,  involuntary 
move  that  is  made: 

(i)  After  notice  of  the  person  from  the 
owner  to  move  permanently  from  the 
property,  if  the  move  occurs  on  or  after 
the  date  that  the  owner  submits  to  HUD 
an  application  for  assistance  that  is 
later  approved  and  funded;  or 

(ii)  ^fore  the  submission  of  the 
application  to  HUD,  if  the  owner  or 
HUD  determines  that  the  person  was 
displaced  as  a  direct  result  of  the 
rehabilitation  assisted  under  this  part 
or 

(iii)  By  a  tenant-occupant  of  a 
dwelling  if  any  one  of  the  following 
three  situations  occurs: 

(A)  The  tenant  moves  after  execution 
of  the  agreement  between  HUD  and  the 
property  owner,  and  the  move  occurs 
before  the  tenant  is  provided  written 
notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  conditions; 
or 

(B)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/complex  and  either  the  tenant 
is  not  offered  payment  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  or  other  conditions  of  the 
temporary  relocation  are  not 
reasonable;  or 

(C)  The  tenant  is  required  to  move  to 
another  unit  in  the  same  building/ 
complex  but  is  not  offered 
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reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of  the 
move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (e)(l]  of  this  section,  a  person 
does  not  qualify  as  a  “displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section],  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  HUD  determines 
that  the  eviction  was  not  undertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  assistance;  or 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  to  HUD  and,  before  signing 
a  lease  and  commencing  occupancy, 
received  written  notice  of  the 
application  for  assistance,  its  possible 
impact  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily  relocated 
or  suffer  a  rent  increase),  and  the  fact 
that  he  or  she  would  not  qualify  as  a 
“displaced  person"  (or  for  any 
assistance  provided  imder  this  section) 
as  a  result  of  the  rehabilitation;  or 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
the  rehabilitation. 

(3)  The  owner  may  request,  at  any 
time,  a  HUD  determination  of  whether  a 
displacement  is  or  would  be  covered 
under  this  section. 

(f)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  displaced  residential 
tenant,  the  term  “initiation  of 
negotiations"  means  the  execution  of  the 
agreement  between  HUD  and  the 
property  owner  under  which  the 
assistance  is  provided. 

Subpart  B— Operating  Assistance 

§  219.205  Amount  of  operating  assistance. 

(a)  The  Secretary  will  provide  the 
initial  and  subsequent  operating 
assistance  to  permit  the  project  to  attain 
and  maintain  financial  soundness,  in  an 
amount  that  is  consistent  with  the 
project's  MIO  plan,  subject  to  the 
availability  of  funds  as  described  in 
§  219.115,  and  subject  to  the  limitation 
on  housing  assistance  as  set  forth  in  24 
part  12,  subpart  D.  Subject  to  these 
limitations,  the  amount  of  assistance 
provided  under  this  subpart  will  not 
exceed  the  sum  of  the  following: 


(1)  An  amount  determined  by  the 
Secretary  to  be  necessary  to  correct 
project  deficiencies  existing  at  the 
beginning  of  the  first  year  of  assistance 
that  were  caused  by  the  deferral  of 
regularly  scheduled  maintenance  and 
repairs,  or  by  the  failure  to  make 
necessary  and  timely  replacements  of 
equipment  and  other  components  of  the 
project.  A  repair  or  replacement  item  is 
only  eligible  under  this  program  if  no 
previous  payment  of  HUD-related 
assistance  (such  as  assistance  under 
this  part,  a  Housing  Development  Grant, 
or  a  Community  Development  Block 
Grant]  has  been  made.  A  capital 
improvement  (as  described  in 

§  219.305(a))  is  eligible  for  funding  as 
part  of  operating  assistance  only  if  it  is 
necessary  to  meet  local  building  codes 
or  to  maintain  the  project  in  a  decent, 
safe,  and  sanitary  condition  and  the 
Secretary  determines  that  this  method  of 
funding  the  improvement  is  the  most 
efficient; 

(2)  An  amount  determined  by  the 
Secretary  to  be  necessary  to  maintain 
the  low-  and  moderate-income  character 
of  the  project  by  reducing  deficiencies 
(which  exist  at  the  beginning  of  the  first 
year  of  assistance  and  for  which 
payment  has  not  previously  been  made) 
in  the  reserve  fund  established  by  the 
project  owner  for  the  purpose  of 
replacing  capital  items; 

(3)  An  amount  not  greater  than  the 
amount  by  which  the  estimated 
operating  expenses  for  the  year  for 
which  assistance  is  made  available 
exceed  the  estimated  revenues  to  be 
received  by  the  project  during  that  year, 
as  determined  in  accordance  with 

§  219.210;  and 

(4)  An  amount  determined  by  the 
Secretary  to  be  necessary  to  carry  out  a 
plan  to  upgrade  the  project  to  meet  cost- 
effective  energy  efficiency  standards 
approved  by  the  Secretary. 

(b)  The  owner  must  provide 
assistance  to  the  project,  as  follows; 

(1)  Generally,  the  contribution  must  be 
made  in  cash.  The  contribution  must  not 
be  taken  from  project  income,  but  may 
be  taken  from  surplus  (as  defined  in  the 
Regulatory  Agreement)  from  the  project. 
Cash  contributions  by  the  owner  made 
within  the  24  months  before  application 
for  operating  assistance  under  this 
subpart  from  sources  other  than  project 
income  may  be  considered  for  purposes 
of  meeting  this  contribution  requirement. 

(i)  Cash  that  has  already  been  agreed 
to  be  contributed  to  the  project  as  a 
condition  for  receiving  a  capital 
improvement  loan  will  not  be 
considered  for  purposes  of  meeting  this 
contribution  requirement; 

(ii)  Cash  that  has  been  contributed  to 
the  project  as  a  condition  for  receiving 


approval  of  the  purchase  of  the  project 
(TTA)  will  not  generally  be  considered 
for  purposes  of  meeting  this  contribution 
requirement  unless  HUD  finds  that  the 
additional  work  and  cost  required  was 
not  anticipated  or  deemed  necessary  at 
the  time  of  HDD’s  preliminary  approval 
to  the  TP  A;  however,  the  TPA  must  have 
received  preliminary  approval  not  later 
than  36  months  prior  to  the  HDD’s 
receipt  of  the  flexible  subsidy  loan 
application  for  this  contribution  to  be 
considered  as  the  matching  contribution. 

(2)  A  non-profit  owner  may  be 
permitted  to  contribute  to  the  project  in 
the  form  of  services,  if  HUD  determines 
that  neither  the  mortgagor  nor  the 
sponsor  has  the  Hnancial  capability  to 
make  a  cash  contribution. 

§  219.210  Application. 

(a)  The  project  owner  must  submit  an 
application  on  a  form  approved  by  the 
Secretary. 

(b)  the  application  will  include  an 
MIO  plan  ffiat  includes  the  following: 

(1)  A  detailed  maintenance  schedule; 

(2)  A  schedule  for  correcting  past 
dehciencies  in  maintenance,  repairs  and 
replacements; 

(3)  A  plan  to  upgrade  the  project  to 
meet  cost-effective  energy  efficiency 
standards  approved  by  HUD; 

(4)  A  plan  to  improve  financial  and 
management  control  systems; 

(5)  An  updated  annual  operating 
budget,  if  the  last  budget  was  submitted 
more  than  90  days  before  the 
application  is  submitted;  and 

(6)  A  plan  setting  forth  the  specific 
controls  and  procedures  that  will  result 
in  a  reduction  in  operating  costs,  if 
possible,  together  with  an  estimate  of 
the  cost  saving. 

(c)  The  application  will  include 
documentation  of  eligibility,  as 
described  in  $  219.110,  and  shall  also 
include: 

(1)  CertiHcation  of  compliance  with 
the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
as  amended  (42  U.S.C.  4601-4655),  and 
its  implementing  regulations  at  49  CFR 
part  24,  and  §  219.135  of  this  part;  and 

(2)  Disclosures  of  other  government 
assistance  and  expected  sources  and 
uses  of  that  assistance,  and  the  identity 
of  interested  parties,  as  required  by  24 
CFR  12.32. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Ck)ntrol  Number  2502- 
0395) 

§  219.215  Estintating  project  revenue  and 
operating  expenses. 

(a)  Computing  estimated  project 
revenue.  'The  estimated  revenue  for  a 
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project  with  respect  to  any  year  is  equal 
to  the  sum  of  the  following: 

(1)  The  estimated  amount  of  rent  that 
is  to  be  paid  by  the  tenants  of  the 
project  during  the  year  (without  regard, 
in  the  section  236  Interest  Reduction 
program,  to  whether  the  owner  has 
established  and  is  collecting  a  “basic 
rent",  as  defined  in  24  CFR  236.2),  in 
accordance  with  the  following: 

(1)  The  rent  being  paid  or  projected  to 
be  paid  at  the  time  project  revenue  is 
estimated;  but,  in  no  event  less  than  30 
percent  of  the  adjusted  income  of  each 
tenant,  or,  in  the  case  of  a  tenant  paying 
his  or  her  own  utilities,  a  percentage  of 
income  that  is  less  than  30  percent  and 
that  takes  into  account  the  reasonable 
costs  of  utilities.  Percentages  of  adjusted 
income,  as  defined  in  24  CFR  part  813, 
can  be  based  on  the  most  recent  tenant 
income  certification.  In  no  case  will  the 
amount  used  for  this  estimate  exceed 
the  HUD-approved  rent  for  the  project. 

(ii)  A  vacancy  allowance  may  be  used 
in  developing  the  estimated  revenue  for 
insured,  non-insured  projects  and  HUD- 
held  projects.  This  allowance  may  not 
exceed  six  percent  of  the  rental 
payments  otherwise  to  be  anticipated, 
unless  the  Secretary  permits  a  higher 
allowance  for  the  first  three  years  in 
which  assistance  is  to  be  provided  to  a 
project  under  this  subpart  because  the 
higher  allowance  is  necessary  to  carry 
out  the  purposes  of  this  subpart. 

(2)  The  estimated  amount  of 
assistance  payments  to  be  made  on 
behalf  of  the  tenants  during  the  year, 
other  than  assistance  provided  under 
this  subpart;  and 

(3)  Other  income  attributable  to  the 
project  as  determined  by  the  Secretary, 
e.g.,  commercial  rental  income,  tax 
rebates  or  refunds,  condemnation  or 
insurance  award  proceeds. 

(b)  Computing  estimated  project 
operating  expenses.  The  estimated 
operating  expenses  of  any  project  with 
respect  to  any  year  shall  include  all 
estimated  operating  costs  that  the 
Secretary  determines  to  be  necessary 
and  consistent  with  the  MIO  plan  for  the 
project  for  the  year.  These  costs  include, 
but  are  not  limited  to,  taxes,  utilities, 
maintenance  and  repairs  (except  for 
maintenance  and  repairs  that  should 
have  been  performed  in  previous  years), 
management,  insurance,  debt  service, 
and  payments  made  by  the  owner  for 
the  purpose  of  establishing  or 
maintaining  a  reserve  fund  for 
replacement  costs.  The  estimated 
operating  expenses  may  not  include  any 
return  on  the  equity  investment  of  the 
owner. 


§  219.220  Payment  and  repayment  of 
operating  assistance. 

(a)  Basis  for  payment  Assistance 
payments  will  be  computed  on  an 
annual  basis  in  accordance  with 

§  219.205,  payable  at  least  quarterly, 
after  the  amount  payable  from  the 
reserve  for  replacements  (if  any)  and  the 
owner  contribution  payable  as  part  of 
the  approved  plan  have  been  paid.  At 
the  time  of  each  payment,  the  operations 
of  the  project  will  be  reviewed  by  the 
Secretary  to  determine  that  they  are 
consistent  with  the  MIO  plan.  Continued 
payments  will  be  contingent  upon 
satisfactory  performance. 

(b)  Basis  for  repayment  of  assistance. 
Assistance  that  has  been  paid  to  a 
project  owner  under  this  subpart  must 
be  repaid  at  the  earlier  of  the  expiration 
of  the  term  of  the  mortgage,  termination 
of  mortgage  insurance,  prepayment  of 
the  mortgage,  or  a  sale  of  the  project 
(Transfer  of  Physical  Assets  (TTA))  if 
the  Secretary  so  requires  at  the  time  of 
approval  of  the  TP  A. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0395) 

§219.225  Effect  of  assistance  on  rent 
increase  approvals. 

To  assure  that  projects  eligible  for 
assistance  under  this  part  restrain  costs 
in  every  way  possible,  including  by 
using  assistance  under  this  part  to 
upgrade  capital  items  to  meet  cost- 
effective  energy  efficiency  standards, 
the  Secretary  will  consider,  as  part  of 
the  rent  increase  approval  process  under 
24  CFR  part  245,  whether  the  project 
owner  could  control  increases  in  utility 
costs  by  securing  more  favorable  utility 
rates,  by  undertaking  energy 
conservation  measures  that  are 
financially  feasible  and  cost  effective,  or 
by  taking  other  financially  feasible  and 
cost-effective  actions  to  increase  energy, 
efficiency  or  to  reduce  energy 
consumption.  Where  the  Secretary 
determines  that  the  owner  could 
exercise  such  control,  the  amount  of  a 
proposed  rent  increase  may  be  adjusted 
to  reflect  the  estimated  savings  that 
could  be  attained. 

§  219.230  Priorities  for  funding. 

HUD  will  give  funding  priority  to 
projects  currently  experiencing  financial 
and  management  problems  where 
conditions  can  be  stabilized  by  the 
provision  of  assistance  imder  this 
subpart.  To  the  extent  that  funds  remain 
available,  assistance  may  be  provided 
to  projects  that,  on  the  basis  of  a 
financial  and  management  analysis, 
appear  to  have  a  high  probability  of 
having  financial  and  management 
problems  within  approximately  the  next 


five  years,  and  that  satisfy  the  eligibility 
requirements  of  §  219.110. 

Subpart  C— Capital  Improvement 
Loans 

§219.305  Eligibility. 

(a)  Assistance  is  available  under  this 
subpart  for  capital  improvements.  For 
purposes  of  this  subpart,  “capital 
improvements”  include  any  major  repair 
or  replacement  of  building  components: 
i.e.,  roof  structures,  ceiling,  wall  or  floor 
structures,  foundations,  plumbing, 
heating,  cooling,  electrical  systems  and 
major  equipment,  including  any  major 
repair  or  replacement  of  any  short-lived 
building  component  or  equipment  before 
the  expiration  of  its  useful  life.  Capital 
improvements  also  may  include  limited 
supplements  or  enhancements  to 
mechanical  equipment  needed  for  health 
and  safety  of  the  residents,  such  as  air 
conditioning,  heating  equipment,  or 
water  softeners,  where  they  do  not  exist. 
Capital  improvements  do  not  include 
maintenance  of  any  such  item. 

(b)  Assistance  under  this  subpart  will 
be  in  the  form  of  a  loan.  The  Secretary 
will  provide  this  assistance  only  if  the 
Secretary  determines  that  the  owner's 
reserve  for  replacements  (including  any 
surplus  cash,  residual  receipts  or  other 
funds  from  the  project  account  or 
escrow  outside  the  project  account  that 
could  be  used  to  fund  the  reserve)  is 
insufficient  to  finance  both  the  capital 
improvements  for  which  assistance  is 
being  requested  and  other  capital 
improvements  that  are  reasonably 
expected  to  be  required  within  the  next 
24  months,  as  described  in  the  owner’s 
work  write-up  (submitted  as  part  of  the 
application),  and  that  the  owner  has 
funded  the  reserve  fund  in  accordance 
with  HUD  requirements.  An  owner’s 
Reserve  Fund  for  Replacements  may 
only  be  used  to  cover  needed  capital 
improvements  if  the  Reserve  Fund  for 
Replacements  exceeds  $1,000  per  unit, 
and  then  only  to  the  extent  of  depleting 
it  by  up  to  50  percent  of  the  amount  over 
$1,000  per  unit  on  the  date  the  capital 
improvement  loan  is  made. 

(c)  An  owner  must  contribute  25 
percent  of  the  total  estimated  cost  of  the 
capital  improvements  involved,  unless 
the  owner  is  a  nonprofit  corporation 
(other  than  a  cooperative  association), 
in  which  case  it  is  exempt  from  this 
contribution  requirement.  The  total 
estimated  cost  of  the  capital 
improvements  includes  the  cost  of  the 
estimate  of  work,  the  cost  of  materials, 
and  the  cost  of  labor.  This  estimate  must 
be  approved  by  HUD  as  cost  effective. 

(1)  Generally,  the  contribution  must  be 
made  in  cash.  The  contribution  must  not 
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be  taken  from  project  income,  but  may 
be  taken  from  surplus  cash  (as  defrned 
in  the  Regulatory  Agreement)  from  the 
project.  Cash  contributions  by  the  owner 
made  within  the  24  months  before 
application  for  a  capital  improvement 
loan  under  this  subpart  from  sources 
other  than  project  income  may  be 
considered  for  purposes  of  meeting  this 
contribution  requirement. 

(2)  Cash  that  already  has  been  agreed 
to  be  contributed  to  the  project  as  a 
condition  for  receiving  operating 
assistance  will  not  be  considered  for 
purposes  of  meeting  this  requirement. 

(3)  Cash  that  has  been  contributed  to 
the  project  as  a  condition  for  receiving 
approval  of  the  purchase  of  the  project 
(TTA)  will  not  generally  be  considered 
for  purposes  of  meeting  this  contribution 
requirement  unless  HUD  frnds  that  the 
additional  work  and  cost  required  was 
not  anticipated  or  deemed  necessary  at 
the  time  of  HUD’s  preliminary  approval 
of  the  TPA;  however,  the  TPA  must  have 
received  preliminary  approval  not  later 
than  36  months  prior  to  HUD's  receipt  of 
the  CILP  loan  application  for  this 
contribution  to  be  considered  as  the 
matching  contribution;  and 

(4)  When  the  owner  has  spent  its  own 
money  (as  from  surplus  cash)  to  attempt 
to  repair  capital  items  within  the  24 
months  before  HUD's  receipt  of  the 
capital  improvement  loan  application, 
and  the  repair  was  imsuccessful  and  has 
resulted  in  a  need  for  a  replacement  (to 
be  funded  by  a  capital  improvement 
loan),  the  expenditure  will  be 
considered  for  purposes  of  meeting  the 
contribution  requirement. 

§  219.310  Application. 

(a)  A  project  owner  must  submit  an 
application  on  a  form  approved  by  the 
Secretary,  which  will  include  a  work 
write-up  to  describe  the  capital 
improvements  to  be  covered  by  the 
requested  loan  (see  §  219.315),  and  other 
documentation  of  eligibility,  as 
described  in  §  §  219.110  and  219.305.  The 
project  owner  also  must  submit: 

(1)  Certifrcation  of  compliance  with 
the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
as  amended  (42  U.S.C.  4601-4655),  and 
its  implementing  regulations  at  49  CFR 
part  24,  and  S  219.135  of  this  part. 

(2)  Disclosures  of  other  government 
assistance  and  identity  of  interested 
parties,  as  required  by  24  CFR  12.32. 

(b)  The  application  must  be 
accompanied  by  a  MIO  plan  only  in  the 
following  cases: 

(1)  A  default  under  the  mortgage; 

(2)  A  violation  of  the  fiscal 
requirements  or  property  maintenance 
requirements  of  the  regulatory 


agreement  (for  other  than  willful  or 
fraudulent  reasons); 

(3)  An  unsatisfactory  or  marginally 
satisfactory  management  review  in  the 
past  24  months  (unless  the  owner  has 
corrected  the  problems  through  a 
substitution  of  management  agent, 
management  personnel,  or  otherwise,  in 
a  manner  satisfactory  to  HUD);  and 

(4)  A  situation  that  HUD 
Headquarters  has  determined  requires 
submission  of  a  MIO  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0395) 

219.315  Amount  of  assistance. 

(a)  The  amount  of  assistance 
available  under  this  subpart  will  not  be 
greater  than  is  necessary  to  make  the 
assisted  activity  feasible  after  taking 
into  accoimt  other  government 
assistance,  if  any,  in  accordance  with 
the  provisions  of  24  CFR  part  12,  subpart 
D. 

(b)  Subject  to  the  provisions  of 
paragraph  (a)  of  this  section,  the  amount 
of  assistance  will  not  exceed  the  siun  of 
the  following,  minus  the  owner 
contribution  made  in  accordance  with 

§  219.305: 

(1)  The  amount  the  Secretary 
determines  is  necessary  to  cover  capital 
improvements  at  the  project  with 
respect  to  capital  items  that  have  failed, 
or  are  likely  to  fail  or  deteriorate 
seriously  within  24  months; 

(2)  The  amount  the  Secretary 
determines  is  necessary  to  upgrade  the 
capital  items  and  related  capital  items 
to  meet  cost-effective  energy  efficiency 
standards  approved  by  HUD;  and 

(3)  The  amount  the  Secretary 
determines  is  necessary  to  comply  with 
the  Department’s  standards  in  24  CFR 
part  8  for  accessibility  to  individuals 
with  handicaps. 

§  219.320  Loan  terms  and  conditions. 

(a)  The  length  of  the  loan  term  will  be 
determined  based  on  various  factors, 
including  the  useful  life  of  the 
improvement,  the  amount  financed,  and 
the  impact  on  tenant  rents.  The  term 
generally  will  be  for  the  remaining 
period  of  the  original  mortgage,  and  the 
term  may  not  exceed  that  period.  With 
respect  to  a  non-insured  project,  the 
loan  term  will  generally  be  for  the 
remaining  period  during  which  the 
owner  is  under  an  obligation  to  provide 
housing  for  lower  income  families,  and 
the  term  may  not  exceed  that  period. 

(b)  In  determining  the  interest  rate  on 
the  loan,  the  Secretary  will  consider 
factors  such  as  the  length  of  the  loan 
term  and  the  effect  of  the  required  debt 
service  on  tenant  rents. 


(1)  The  minimum  rate  is  the  applicable 
Federal  rate  determined  by  the 
Secretary  of  the  Treasury  at  the  end  of 
the  Federal  fiscal  year  before  the  loan  is 
to  be  made,  minus  three  percentage 
points,  plus  an  allowance  established  by 
the  Secretary  of  HUD  to  cover 
administrative  costs  and  probable 
losses  under  the  program. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b)(1)  of  this  section,  the  rate 
to  be  charged  may  not  be  less  than  three 
percent  nor  more  than  six  percent. 

(3)  The  rate  that  represents  both  the 
minimum  and  the  maximum  rate  is  six 
percent,  unless  the  applicable  Federal 
rate  determined  by  the  Secretary  of  the 
Treasury  for  a  fiscal  year  is  less  than  8.5 
percent  or  HUD  changes  the  allowance 
from  its  initial  amount  of  .5  percent, 
thereby  producing  a  minimum  rate  other 
than  six  percent.  In  that  event,  HUD  will 
publish  in  the  Federal  Register  the 
following:  The  rate  determined  by  the 
Secretary  of  the  Treasury,  the  allowance 
established  by  HUD,  and  the  minimum 
rate. 

(4)  Notwithstanding  the  minimum  rate 
limitations  specified  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section,  the  Secretary 
may  charge  a  lesser  rate  if  the  Secretary 
determines  that  the  lower  rate  is 
necessary  to  maintain  reasonable  rental 
rates.  (See  §  219.325.) 

(c)  Each  loan  for  capital 
improvements  is  a  liability  of  the  project 
and  cannot  be  discharged  in  any 
bankruptcy  proceeding  under  section 
727, 1141,  or  1328(b)  of  title  11,  United 
States  Code.  The  project  owner  will  be 
required  to  execute  a  note  evidencing 
the  capital  improvement  loan,  which 
generally  must  be  secured. 

(d) (1)  A  capital  improvement  loan 
may  be  made  under  this  subpart  to  a 
project  owner  who  already  has  received 
assistance  under  this  part,  so  long  as  the 
capital  items  that  are  the  subject  of  the 
loan  application  have  reached  the  end  of 
their  useful  life  and  the  project  meets  all 
of  the  applicable  eligibility  criteria  for 
the  capital  improvement  loan.  (See 

§§  219.110  and  219.305.) 

(2)  A  capital  improvement  may  not  be 
financed  partly  by  operating  assistance 
imder  subpart  B  of  this  part  and  partly 
by  a  capital  improvement  loan  under 
subpart  C  of  this  part.  However,  a 
project  owner  may  apply  for  assistance 
to  cover  deferred  liabilities  under 
subpart  B  of  this  part  and, 
simultaneously,  apply  for  a  loan  to  cover 
capital  improvements  under  subpart  C 
of  this  part. 

§  219.325  Effect  on  rental  rates. 

(a)  Rent  increases  resulting  from  the 
debt  service  and  other  expenses  of  a 
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loan  for  capital  improvements  under  this 
part  for  an  owner  whose  project  rents 
are  not  approved  by  HUD  and  that  is 
subject  to  a  plan  of  action  approved 
under  24  CFR  part  248  are  governed  by 
the  rent  agreements  entered  into  as  part 
of  that  plan  of  action. 

(b)  If  rent  increases  that  would  result 
from  the  debt  service  and  other 
expenses  of  a  capital  improvement  loan 
under  subpart  C  of  this  part  for  a  project 
other  than  one  described  in  §  219.330(a) 
would  cause  the  rents  of  lower  income 
residents  of  the  project  to  be  higher  than 
the  amount  that  would  be  allowed  for 
eligible  families  under  24  CFR  813.107,  or 
where  appropriate  to  i:?iplement  a  plan 
of  action  under  part  248  of  this  chapter, 
the  Secretary  may  consider  taking  any 
or  ail  of  the  following  actions: 

(1)  Increase  the  amount  of  the  owner’s 
con^bution  under  §  219.305  to  an 
amount  not  to  exceed  30  percent  of  the 
total  estimated  cost  of  the  capital 
improvements  involved. 

(2)  Increase  the  term  of  the  loan 
determined  under  §  219.305(a)  to  a  term 
that  does  not  exceed  the  remaining  term 
of  the  mortgage  on  the  project 

(3)  Notwithstanding  §  219.320(b), 
reduce  the  rate  of  interest  on  the  capital 
improvement  loan  to  a  rate  not  lower 
than  one  percent. 

-  (4)  Provide  assistance  imder  the 
Section  8  Existing  Housing  Program 
(including  project-based  Certificates  or 
Loan  Management  Set-aside),  to  the 
extent  amounts  are  available  for  such 
assistance,  and  without  regard  to  the 
limitation  contained  in  24  CFR  813.105 


on  the  number  of  non-very  low  income 
families  that  may  be  admitted  to  the 
program. 

(5)  Permit  repayment  of  the  debt 
service  to  be  deferred  as  long  as  the  low 
and  moderate  income  character  of  the 
project  is  maintained  in  accordance 
with  §  219.110(b). 

§  219.330  Priorities  for  funding. 

(a)  The  Secretary  will  establish  an 
annual  set-aside  for  projects  that  are 
eligible  for  incentives  to  continue  to 
operate  as  low-  to  moderate-income 
housing  under  a  plan  of  action  in 
accordance  with  24  CFR  part  248,  to 
assure  that  top  priority  for  funding 
capital  improvement  loans  is  given  to 
this  category  of  projects.  This  set-aside 
may  be  increased  or  decreased  during 
the  year  if  it  is  determined  to  be 
appropriate. 

(b)  ‘To  the  extent  that  funds  are 
available  for  projects  other  than  those 
described  in  paragraph  (a)  of  this 
section,  priority  will  be  given  to  projects 
based  on  the  extent  to  which — 

(1)  The  capital  improvements  for 
which  the  loan  is  requested  are 
immediately  required; 

(2)  The  project  serves  as  the  residence 
of  lower  income  families,  and  the  extent 
to  which  other  suitable  housing  is 
unavailable  for  such  families  in  the 
areas  in  which  the  project  is  located; 

(3)  The  capital  improvements  for 
which  the  loan  is  requested  involve  the 
life,  safety,  or  health  of  the  residents  of 
the  project,  or  involve  major  capital 
improvements  in  the  project;  and 


(4)  The  project  demonstrates  the 
greatest  Anancial  distress,  while 
continuing  to  meet  the  requirements  of 
5  219.110. 

§  219.335  Operations. 

(a)  Interest  on  the  capital 
improvement  loan  starts  to  accrue  and 
the  loan  amortization  period  begins 
when  the  loan  proceeds  have  been 
spent. 

(b)  If,  after  the  work  is  completed,  the 
estimated  cost  proves  to  be  less  than 
originally  estimated,  the  excess  will  be 
returned  to  the  Flexible  Subsidy  Fund, 
described  in  §  219.115,  unless  HUD  has 
approved  the  excess  for  additional  items 
or  improvements.  Any  anticipated  cost 
overruns  must  be  reported  to  HUD 
immediately.  The  principal  balance  of 
the  capital  improvement  loan  may  be 
increased  at  the  sole  discretion  of  HUD 
and  subject  to  the  availability  of  funds. 
Until  the  project  owner  receives  a 
written  commitment  for  an  increase  in 
the  principal  balance  of  the  loan,  the 
project  owner  will  be  solely  responsible 
for  any  excess  costs  of  performing  the 
capital  improvements.  In  the  case  of  an 
identity  of  interest  firm,  no  increases  in 
the  principal  balance  of  the  capital 
improvement  loan  to  cover  cost 
overruns  will  be  considered. 

Dated:  July  15, 1992. 

Arthur ).  Hill, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  92-17150  Filed  7-20-92;  12:01  pm] 
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New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16). . . . . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 

Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  *“  y®™"  *“<•  liiquirk8-(202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Stock  Number 

Tide 

Price 

Each 

Total 

Price 

021-602-00001-9 

Catalog— Bestselling  Government  Books 

FREE 

FREE 

Ibtal  for  Publications 


(Company  or  personal  name)  (Please  type  or  print) 

(Additional  addiess/attention  line) 

(Street  address) 

(City,  State,  ZIP  Code) 

( _ } _ 

(Daytime  phone  including  area  code) 

Mai  order  to:  ^  ^  ^ 

New  Orders,  Sapcrlntendept  of  Documents, ,  , . » ,  1  ^  , 

Bm  371954.  Piitshursh.  P4  152SO-7954  '  ‘  ^ 


nease  Choose  Method  of  Payment: 

I  I  (Theck  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account  1  I  I  I  I  I  I  I  “E 

□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)  Thank  you  for  your  order! 

(Signamre)  r«*6-9? 

,1  1  M  lie  I  »i  ;  0  »,i  1  •  t  t  ,  ■  rl  •  iis  M)  «:  ,  f  |  { 


The  authentic  text  behind  the  news  .  .  . 


The  Weekly 
Compilation  of 

Presidential 

Documents 

Administration  of 
George  Bush 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person¬ 
nel  appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Ordw  Proc«ssing  Code: 

*6466 


□YES, 


Charge  your  order. 

It’s  easy! 


Cturge  orders  may  be  Meplwned  to  ttie  GPO  order 
desk  at  (202)  783-3238  trom  8:00  a.m.  to  4  00  p.m. 
eastern  time.  Monday-Friday  (except  holidays) 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 


Presidential  activities. 

I  I  $96.00  First  Class  CD  $55.00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $ _ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 

Please  Type  or  Print 


2 _ 

(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 

( _ \ _ 

(Daytime  phone  including  area  code) 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents, 


3.  Please  choose  method  of  payment: 

I  I  Check  payable  to  the  Superintendent  of 
Documents 

I  I  GPO  Deposit  Account  I  I  I  I  I  I  I  I  “EH 
1  I  VISA  or  MasterCard  Account 


_  Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Signature)  (Hm>.  e-20-fi^ 

P.O.  Box  371954,  Pi^urgb',  PA  15250-1954 J'  ,,  ‘  [  [  '  E 


Public  Papers 
of  the 
Presidents 
of  the 

United  States 


Annual  volumes  containing  the  public  anessages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 


Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 


.S37ao 


.433.00 


Published  by  the  OfTice  of  (he  Federal  Register.  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(City,  State,  ZIP  Code) 


Thank  you  for  your  order! 


{ _ \ _  (Credit  card  expiration  date) 

(Daytime  phone  including  area  code)  _ 

(Signature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


The  Federal  Register 


Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  cc^ified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Register,  published  daily,  is  the  official 
publication  for  notifying  the  public  of  proix>sed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  vrhich  leads  users 
of  the  Code  of  Federal  Regulations  to  amendatory  actions 
published  in  the  daily  Federal  Register;  aiKl  the  cumulative 
Federal  Register  In^x. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Register.  Each  of 
the  SO  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  In  the  Federal  Roister  each 
Monday  and  the  nnonthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Oriter  Pmcsssino  Cods: 

*6463 

dl  YESj  please 

•  Federal  Register 
•  Paper: 

__$340  for  of»e  year 
_ $170  for  six-months 


Charge  your  order. 

If  a  easy! 


Quigt  ordara  may  ba  Maptonad  to  lha  GPO  ordar 
daak  M  (202)  703-3238  kom  8:00  a.m.  to  4  00  p  a 
aaatam  bma.  Monday-Friday  (axcapi  kokdays) 


•  24  X  Microfiche  Format: 

_ $195  for  one  year 

_ $97.50  for  six-months 

•  Magnetic  tape: 

_ $37,500  tor  one  year 

_ ^$18,750  for  six-months 


please  send  me  the  following  indicated  subscriptions: 

•  Code  of  Federal  Regulations 

•  Paper ' 

I  year  $620  for  one  year 

months 

•  24  X  Microfiche  Format: 

mat:  _ j$188  for  one  year 


•  Magnetic  tape: 

$21.750  for  one  year 


1.  The  total  cost  of  my  order  is  $ _ All  prices  indude  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 

Please  Type  or  Print 

2 _ 3.  Please  choose  method  of  payment: 


(Company  or  personal  iW^to) 


(Additional  address/attention  line) 


(Street  address) 


I  I  Check  payable  to  the  Superintendent  of 
Documents 

EH  GPO  Deposit  Account  I  I  I  I  I  I  I  l~r~l 
I  I  VISA  or  MasterCard  Account 


Order  Now! 

The  United  States 
Government  Manual 
1991/92 

.As  dte  official  handbook  of  dte  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-  . 
official  agencies  and  intematkmal  organizations 
in  whidi  the  United  States  partic4>ates. 

Particulariy  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  omcem  is  each  agency's  "Sources  of 
Information"  section^  whidi  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehettsive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  A|>pendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Mantud  is  published  by  the  Office  of  the 
I^eral  Register,  National  Archives  and  Records 
Administration. 

$23.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Order  pfocaring  oodr 

*  6901 

□  YES.  please  send  me  the  following: 


Charge  fourorthr. 

ItHEasyt 
lb  Cbx  your  oniers  202-512-2250 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1991/92  at  $23.00  per 
copy.  S/N  069-000-00041-0. 


The  total  cost  of  my  order  is  $ _ Intematioiial  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  chai^. 

Please  Choose  Method  of  R^ment: 

□  Check  Payable  to  the  Superimendent  of  Documents 
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Q  VISA  or  MasterCard  Account 
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your  order! 
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P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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